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THE BOOK OF (RITUAL) PURIFICATION 
(TAHARA) 


The Muslim jurists agreed that shar‘i (legal) purity (tahara) is of two types: 
purity from fadath (ritual impurity) and purity from khabath (physical 
impurity).” They also agreed that purity from fadath is of three kinds: 
ablution (wud), bathing (ghus/), and their substitute, ablution with clean 
earth (tayammum). This is because of their inclusion in the verse of 
ablution,”” which dealt with these issues. We shall begin, out of these, with a 
discussion of ablution. We say: 


1.1. THE BOOK OF ABLUTION (WUDO) 


A comprehensive discussion of the principles of this (type of) worship (4bada) 
is covered in five chapters. Chapter 1 relates to the evidence of its obligation— 
on whom it is obligatory and when; Chapter 2 is about the identification of its 
acts; Chapter 3 is about the identification of that with which it is performed, 
that is, water; Chapter 4 is about the identification of factors nullifying it; and 
Chapter 5 is about the identification of things with which it can be performed. 


B Impurity (najdsa) is divided by the jurists into two kinds: actual (hagigiya) and technical or legal 
(Aukmiya). The term hadath is applied to legal or technical impurity, while &Aaégsh to actual impurity. 
Hadath may be minor, which is removed through ablution, or it may be major (sexual defilement and 
menstruation) and is removed through bathing (ghus/), Similarly, actual najasa may be heavy (mughallaza) or 
light (mukhaffafa). 

24 The term mudi is also referred to as the minor (sughra) ablution, while the term ghusl is referred to 
as the major (kubrä) ablution. 

5 Quran 5 : 6. 
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1.1.1. Chapter 1 The Evidence (Dalil) of its Obligation 


The evidence of its obligation is in the Quran, sunna ® and ijmā In the 
Quran it is in the words of the Exalted: “O ye who believe, when ye rise up 
for prayer, wash your faces and your hands up to the elbows, arid lightly rub 
your heads and (wash) your feet up to the ankles”.® The Muslim jurists 
agreed that obedience to this communication is obligatory for each person on 
whom prayer is obligatory, when it is time for it(s) (performance). In the 
sunna, it is in the words of the Prophet (God’s peace and blessings be upon 
him) “Allah neither accepts prayers without purity nor charity out of purloined 
wealth [of spoils]”, and in his saying, “Allah does not accept prayers from one 
who has acquired Aadath till he performs ablution”. These two traditions are 
authentic according to the leading traditionists. Its evidence in ymd‘ is based 
on the absence of a transmission from any of the Muslims disputing its 
obligation. Had there been a dispute, it would necessarily have been 
transmitted because of the demands of practice. 

Those on whom it is obligatory are the sane and pubescent.” This too is 
established through sunna and ijma‘. In the sunna, it is found in the words of 
the Prophet (God’s peace and blessings be upon him), “The pen [liability] has 
been lifted from [in the case of] three persons”. He then mentioned the minor, 
till he attains puberty, and the insane person, till he recovers. There is no 
transmitted controversy about its proof in ijma%. The jurists (fugahd) 
disagreed whether Islam is a requisite condition for its obligation. It is an issue 
that ts of little benefit in figh, as it relates to the kukm of the hereafter. 

Ablution becomes obligatory when it is time for prayer (sa/éh) or when a 
person has intended an act for which ablution is a requisite condition, even if 
the act is not associated with a fixed time. About its obligation upon a person 
in a state of kadath, when it is time for prayer, there is no controversy because 
of the words of the Exalted, “O ye who believe, when ye rise up for prayer, 
wash your faces and your hands up to the elbows, and lightly rub your heads 
and (wash) your feet up to the ankles”.” Thus, ablution is made obligatory at 


26 The term sunna applies to the practice of the Prophet {God’s peace and blessings be upon him) as 
established through his words, acts, and tacit approval. The sunna is the source of Islamic law along with the 
Quran, It is to be distinguished from the term fadith, which is the bearer of the sunna. A hadith may 
contain more than one sunna. i 

27 The term “ijma” refers to the consensus of Muslim jurists, in a determined period of time, on the 
scope and meaning of a principle or rule of Islamic Jaw. 

8 Quran 5 : 6, 

2 The term “pubescent” is being used here, for want of a better term, to mean a person who has 
attained puberty. 

2 Quran 5: 6. 
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the time of prayer, and one of.the conditions (for the validity) of prayer is the 
commencement of the time of prayer. With respect to the evidence of its 
obligation at the time’ of intending an act, for which it is a condition, the 
discussion will be taken up under the description of the acts for which ablution 
is required, along with the (narration of the) differences among the jurists over 
this. 


1.1.2. Chapter 2 The Acts of Ablution 


The source for the identification of the acts of ablution is the description laid 
down in the words of the Exalted, “O ye who believe, when ye rise up for 
prayer, wash your faces-and your hands up to the elbows, and lightly rub your 
heads and (wash) your feet up to the ankles”,>! and the method of performing 
ablution traced to the Prophet (God’s peace and blessings‘be upon him) in the 
established’ narrations (dihar). To this are related twelve well-known issues.that 
resemble fundamental principles. They are related to the identification of the 
requisite conditions, the elements, the description of the acts, their number, 
their specification, and the identification of the objects of the akkdm of all 
these. 


1.1.2.1. Issue 1: Whether intention (xiyya) is a requisite condition 


The jurists disagreed whether intention is a condition for the validity of 
ablution, although they had agreed on the stipulation of intention as a 
condition for worship (%badat), because of the words of the Exalted, “And 
they are ordered naught else than to serve Allah, keeping religion pure for 
Him”,? and because of the saying of the Prophet (God’s peace and blessings 
be upon him), “The value of acts depends upon accompanying intentions”, 
which is a well-known tradition. A group of jurists, including al-Shafi‘, 
Malik, Hammad, Abi Thawr, and Dawid, was of the opinion that it 
(intention) is a condition. Another group said it is not a condition, and this was 
the opinion of Abii Hanifa and al-Thawri. The reason for their disagreement is 
the vacillation of the term wud? between being a pure ritual Gbdda—I mean, 
Not subject to rationalization and intended only for the pleasure of Allah, like 
salah and similar forms of mere ritual worship—and between an 9bdda that 
can also be rational, like washing of dirt. They did not differ about pure 
“bada being in need of intention, and rational “häda not being in need of it. 


31 Quran 5 : 6. 
2 Quran 98 : 5. 
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Ablution has a resemblance to both kinds of worship and a disagreement has, 
therefore, resulted. The reason. is that it combines ritual worship and 
purification, and the aim of figh is to examine which one it resembles more 
strongly so that it may be linked to it. 


1.1.2.2. Issue 2: Akkadm of washing hands before touching utensils 


The jurists differed about washing of hands before immersing a hand inside 
the water-utensil of ablution. Some have held that it is one of the practices 
(sunan) of ablution that is always recommended,” even when the hands are 
clean without a doubt. This is the better known opinion of Malik and al- 
Shafi‘t. It is also said that it is recommended in the case of a person doubting 
the purity of his hands. This too was an opinion narrated from Malik. It is also 
said that washing of hands (before immersing them in: the water inside a 
utensil) is obligatory on one waking up from sleep. This was Dawiid’s view 
and that of his disciples. Some have distinguished between nocturnal ‘sleep and 
that of the day, and made it obligatory for nocturnal sleep, but not for that 
during the day. This is Ahmad’s opinion. Thus, four opinions are arrived at 
through this (discussion). First, that it is sunna in absolute terms (i.e. always 
undertaken). Second, that it is recommended for the person in doubt. Third, 
that it is obligatory on one awaking from sleep. Fourth, that it is obligatory on 
one waking up from nocturnal sleep and not that of the day. 

The reason for their disagreement in this is their dispute over the meaning 
of Abii Hurayra’s authentic tradition that the Prophet (God’s peace and 
blessings be upon him) said, “When one of you wakes up from his sleep, let 
him wash his hand(s) before putting it into the water-can, for he does not 
know where his hand has spent the'night”. In some versions it is said, “let him 
wash it thrice”. Those who did not see a contradiction between the additional 
requirement in this tradition and what is contained in the verse of ablution, 
interpreted the imperative word here in its apparent meaning of obligation 
(wujib) and (thus) rendered the washing of hands from among the obligations 
of ablution. Those, among them, who considered the word “during the night” 
(bayat) to imply nocturnal sleep, rendered it an obligation in the case of 
nocturnal sleep alone. Those who did not have a similar understanding of this, 
but understood from it sleep only, made it obligatory for all kinds of 
awakening from sleep, whether that of the day or night. Those who-saw a 
conflict between the addition in this tradition and the verse of ablution—the 
apparent meaning in the verse of ablution being the enumeration of the 


33 The author is apparently using this term to mean sunna mwakkada which depicts an act persistently 
performed by the Prophet (God’s peace and blessings be upon him) as compared to sunna ghayr mbakkada 
that applies to an act performed, by him, occasionally and for which the term recommendation (mandith) has 
been used here. 


THE BOOK OF (RITUAL) PURIFICATION (TAHARA) 5 


obligations (furud) of ablution—reconcile the two by -shifting the apparent 
meaning, that is, obligation to mean recommendation (nadb). Those for whom 
this recommendation is emphatic (mw#akkada) due to the Prophet’s persistent 
performance of this act, considered it a category of the sunan. Those for whom 
this recommendation was not emphatic, said it is from the category of mandub 
(recommended) only. For them the washing of hands in this manner is 
required even when they are undoubtedly clean, I mean, those who considered 
it emphatic sunna and also those who said it is recommended. Those, among 
them, who did not comprehend from this tradition an obligatory underlying 
cause, so as to deem it a category of the particular word implying generality, 
recommended it only for one waking up from sleep. Those who deduced from 
it the cause of doubt deemed it to ‘be of the category of the particular word 
implying generality and considered it to apply to every person in doubt, for it 
is close to the state of arising from sleep. 

This tradition apparently is not intended for the hukm of (washing of) hands 
in ablution, but is intended for the kukmi of the water with which ablution is to 
be performed, as purity is a stipulated condition for such water. The report 
about the Prophet (God’s peace and blessings be upon him) washing his hands 
most of the time before handling the utensil is probably applicable to the hukm 
that washing hands in the beginning is one of the acts of ablution. It is also 
likely that it is related to the ukm for water, as it should not be polluted or 


become doubtful (as to purity), that is, if we say that doubt is an effective 
factor. ee 


1.1.2.3: Issue 3: Elements: rinsing of mouth (madmada) and snuffing water 
(istinshag), 

The jurists differed about rinsing of the mouth (madmada) and snuffing 
{istinshag). There are three opinions. First, that these practices are a sunna 
(emphatic recommendation) in ablution. This was the opinion of Malik, al- 
Shafi, and Abu Hanifa. Second, that they are obligatory (fard) in ablution. 
This was the view of Ibn Abi Layla and some disciples of Abū Dawid. Third, 
that istinshag is obligatory, while madmada is recommended (sunna). This was 
the opinion of Abii Thawr, Abii Ubayda, and of a group of Zahirites. 

The reason for their disagreement, whether it is an obligation or a 
recommendation, is their dispute about the traditions reported on this issue, 
whether they amount to an addition over the verse of ablution, entailing a 
Conflict. Those who considered that this addition, if deemed an obligation, 
Conflicts with the verse—as the aim of the verse is to provide a foundation for 
this rule along with its explanation—shifted the implication of the traditions 
from the category of obligation to that of recommendation. Those who did not 
Consider it as conflicting, assigned it its apparent meaning of obligation. Those 
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for whom the authority of the Prophet’s sayings and acts is equal.{in, strength), 
for purposes of assigning obligation, did not make a distinction between 
madmada and istinshag. Those for whom a saying is interpreted as an obligation 
and an act as recommendation distinguished between madmada and istinshagq, as 
madmada has been reported through the acts of the Prophet (God’s peace and 
blessings be upon him) and not his command, while istinshag is reported both 
from his commands and acts. The Prophet (God’s peace and blessings be upon 
him) said, “When one of you performs wud?, let him snuff up water into his 
nose and then let it out, while he who performs. istinj@ (with stones) .Jet-him 
do it an odd number of times”. It is narrated by Malik in his a/-Muwattd and 
by al-Bukhari in his Sahih from the tradition of Abū Hurayra: 


1.1.2.4. Issue 4: Defining the area to be washed 


The jurists agreed that washing of the whole face is one of the obligations of 
ablution, because of the words of the Exalted: “O ye who believe, when ye rise 
up for prayer, wash your faces”. They differed about this on three points; 
namely, washing of the hairless part of the face between the beard and the ears, 
washing of the whole length of the beard, and the takhii of the beard (combing 
it with wet fingers). 

The well-known opinion in Maltk’s school is that the portion between the 
beard and the ears is not part of the face, though some Malikites maintain that 
it is, Some jurists make a distinction between a person who is still ‘beardless 
and a person with a beard. Thus, in the school (Malik’s) there are three 
opinions. Abu Hanifa and al-Shafi‘i said that it is a part of the face. With 
respect to the length of the beard, Malik was of the opinion that it is obligatory 
that water flow on it, but it is not obligatory according to Abū Hanifa and also 
al-Shafist in one of his two opinions. The reason for their disagreement over 
these two issues is the ambiguity of the term “face”. With respect to the takhlil 
of the beard, the opinion of Malik was that it is not obligatory. Abū Hanifa and 
al-Shafiff had a similar view. Ibn ‘Abd aaa, one of Malik’s disciples, 
made it obligatory. 

The reason for their disagreement is the controversy about the authenticity 
of narrated traditions containing the command for iakhlil of the beard. The 
majority are of the view that they are not authentic and the narration in which 
the acts of the Prophet’s ablution are reported do not contain anything about 
takhlil of the beard. 


1.1.2.5. Issue 5: Washing of hands and arms up to the elbows 


The jurists agreed that the washing of the hands and the forearms are from 
among the obligations of ablution because of the words of the Exalted, “O ye 
who believe, when ye rise up for prayer, wash your faces”. They disagreed 
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about the inclusion of the elbows (in.the forearms): The majority, Malik, al- 
Shaft, and Abu‘Hanifa, considered their inclusion as obligatory. Some of the 
Zahirites, later Malikites; and al-Tabari were of the opinion that their inclusion 
in washing is-not obligatory. The reason for their disagreement-in this is the 
equivocality .(ishtirak) in the preposition ia (to, up to) and the term yadd 
(hand), in the language of the Arabs. The preposition i/4 sometimes denotes, in 
the usage of.the Arabs, the limit (up to) and at other times gives the meaning 
of “with”. The word yadd (hand), in the usage of the Arabs, is applied to three 
meanings: the hand; hand and forearms; hand, forearm, and upper arm. Those 
who rendered t/a aş- “with” or.considered yadd as all three parts of the limb, 
deemed the inclusion, of elbows for washing as obligatory. Those who 
understood from ilā the limit and from. the term yadd whatever is lower than 
the elbows, and did not consider the limit as included in the defined category, 
did not include the elbows in washing. Muslim has reported in his Sahéh that 
Abi Hurayra used to first wash his right hand till the beginning of the upper 
arm, then the left in the same manner, followed by the washing of the right 
foot till the beginning of the calf and then the washing of the left in the same 
manner. He (Abii Hurayra) then said: “That is how I saw the Prophet of Allah 
(God’s peace and blessings be upon him) performing ablution”. This is the 
proof given by those who made obligatory the inclusion of the elbows in 
washing. 

When a word vacillates between two meanings it is necessary that it should 
not be assigned either meaning except through another evidente, even though 
in the case of ilā the meaning in the usage of the Arabs as being “limit” is 
more readily apparent than the meaning “with”, and éven though the term 
yadd is used more often- to include whatever is below the forearm rather than 
what ‘is above it. Thus, the opinion of those who did not include it is 
preferable from the aspect of the literal indication, and the opinion of those 
who did include it is clearer from the aspect of the narrated tradition, unless 
the tradition is interpreted only as a recommendation -(nadb). The issue is 
probable either way, as is obvious. Some say that if. “limit” is from the same 
genus as the term, it is included in it, but if it is not from the same genus it is 
not included. 


1.1.2.6. Issue 6: Wiping (mash) of the head 


The jurists agreed that wiping (mash) of the head is one of the obligations of 
ablution. They differed about the extent (of wiping) required. Malik said that 
it is obligatory to wipe the whole of it (the head). Al-Shafi‘i, some followers 
of Malik, and Abu Hanifa said that it is obligatory to wipe a part of it. Some 
followers of Malik defined the minimum part to be a third, while others 
defined it as two-thirds. Abū Hanifa, on the other hand, limited it to a fourth, 
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and he also defined the part of the hand with which it is to be wiped as a 
fourth. He said, “Its wiping with less than three fingers is insufficient”. Al- 
Shaft did not fix a limit for either. 

The basis of this disagreement is due to the equivocality (tshtzrak) that is in 
(the particle) ba, in the usage of the Arabs. It is sometimes used as a mere 
addition for emphasis — as in the words of the Exalted, “tanbut bPdduhni”,™* 
according to one who read “tunbitu” with a damma for “r and kasra for ba 
from the root anbata. At other times, the particle 4 indicates the idea of a 
portion, aS in the sentence “akhadhiu bi thawbihi wa bi ‘adudih (I held him 
[grabbed him] b; [by] his garment and his forearm)”. There is no purpose in 
‘denying this, that is, the fact that hã may convey the idea of “a portion of”. 
This is the opinion of the Kiifi school of grammar (nahw). Those who 
considered it superfluous have deemed obligatory the wiping of the entire 
head. Superfluous here means that it is added only for emphasis. Those who 
considered ba as indicating apportionment have deemed obligatory the wiping 
of only a part of the head. Those who preferred this meaning have argued on 
the basis of the tradition of al-Mughira that “the Prophet (God’s peace and 
blessings be upon him) performed ablution wiping his forehead and turban”. It 
is reported by Muslim. If we accept that bā is superfluous, there still remains 
another probability, whether the obligation relates to the front part of names 
(like head) or to the back part. 


1.1.2.7. Issue 7: Determination of the number 


The jurists agreed that the obligation in ablution is to wash each washable limb 
once, one.after the other, soaking these parts with water. Washing each (limb) 
twice or thrice is recommended (mandub) for it is authentically reported that 
the Prophet (God’s peace and blessings be upon him) performed ablution 
washing each (limb) once. On another occasion he washed twice, and on yet 
another occasion he was seen washing them thrice. The command, ‘however, 
does not require washing each limb more than once, that is, the command laid 
down in the verse of wudi?. 

They differed about the merit in repeating the wiping of the head. Al- 
Shafi‘t was of the opinion that the person who washes his other limbs three 
times should preferably wipe his head thrice. The majority of the jurists saw 
no merit in repeating the mash. The reason for their disagreement (here) lies in 
their dispute over the acceptance of the addition contained in one tradition 
coming down through a single chain. The majority of the jurists do not use 


H Quran 23 : 20. 
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such a tradition. Most of the other traditions relating that he (the Prophet) 
washed thrice, including that related through Uthman and others, state that he 
wiped only once. In some narrations from Uthman, however, that describe the 
mud of the Prophet (God’s peace and blessings be upon him) it is stated that he 
(the Prophet) wiped his head thrice. Al-Shafi‘t emphatically supported 
accepting this excess on the basis of the apparent generality of the narrations that 
the Prophet (God’s peace and blessings be upon him) performed wud? repeating 
his acts twice and thrice. The generality, here, even though it arises from the 
word of a Companion is assigned to all the limbs in ablution. This addition, 
though, is not in the two Sahihs. If proved authentic it (the narration) must be 
followed, as that which fails to mention a thing cannot be a proof against that 
which does mention it. The majority of the jurists made obligatory the renewal 
of water for wiping on the analogy of the other limbs. It is narrated from Ibn 
Majishiin that he said, “If the water is exhausted he may wipe with the moisture 
on his beard”. This is the preference of Ibn Habib, Malik and al-Shafist. 

It is recommended in the performance of mash that one begin with the 
forehead, passing the hands over the top up to the nape of the neck, and then 
bringing them (to the point) where he started. This is stated in the reliable 
tradition of ‘Abd Allah Ibn Zayd al-Thabit. Some of the jurists preferred that 
one begin with the back of the head. This too is narrated from the description 
of the ablution of the Prophet from the tradition of al-Rubayyi‘ bint 
Muawwidh, except that it is not found in the Sakihayn. x 


1.1.2.8. Issue 8: Determination of the objects of wiping 


The jurists disagreed about (the sufficiency of) mash over the turban (alone). 
This was permitted by Ahmad Ibn Hanbal, Abū Thawr, al-Qasim, Ibn Sallam 
and some others. It was prohibited by another group and by Malik, al-Shafi‘t, 
and Abū Hanifa. Their disagreement arises from their dispute about the 
validity of acting upon the tradition related by al-Mughira and others “that he 
[the Prophet] (God’s peace and blessings be upon him) performed mash on his 
forehead and on his turban, and also upon the analogy of [the mask of] boots. 
It is for this reason that most of them stipulated that it be worn in a clean 
condition.” This tradition was rejected by some, either because it was deemed 
Unauthentic by them or because the apparent meaning in the Quran 
contradicted it, in their opinion, that is, the command in it about the mash of 
the head, or because it was not widely accepted in practice. This is according 
to those who require widespread practice for matters reported through 


B Thar; 
hat is, when the worshipper is in the ritual state of purity. 
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individual traditions, particularly in Medina, as is known about the school of 
Malik, who stipulated widespread practice as a condition. The hadith is 
reported by Muslim. Abii “Umar Ibn ‘Abd al-Barr said that it is a defective 
(maTal) tradition. In some of its versions-the wiping of the turban alone is 
mentioned, while that of the forehead is not. It is for this reason that some 
jurists did not stipulate with the wiping*of the turban the wiping of the 
forehead as well, as the original requirement and its substitute cannot be 
combined together. 


1.1.2.9. Issue 9: Wiping (Mask) of the ears 


They (the jurists) disagreed about the wiping of the ears whether it is 
recommended (sunna).or an obligation (farida), and whether the water is to be 
renewed. Some said it is obligatory and that water is to be renewed for 
(wiping) them. Those who expressed this opinion are a group from among 
Malik’s followers, as he considered the ears a part of the head. Abū Hanifa and 
his followers considered their wiping as obligatory, and said that they are to be 
wiped along with the head with the same water. Al-Shafi‘l considered their 
wiping as a sunna and stipulated the renewal of water for them. This opinion 
was held by another group of Malik’s followers and they maintained that it is 
Malik’s opinion, because it is narrated that he said “their hukm is the same as 
the hukm of madmada”. The disagreement—whether wiping of the ears is 
recommended or an obligation—stems from the controversy about the 
traditions transmitted on this issue, that is, the wiping of the ears by the 
Prophet (God’s peace and blessings be upon him) whether it is an addition 
over what exists in the Quran about the wiping of the head. Its hukm then is 
that it is a recommendation due to the conflict between it and the verse, if it is 
interpreted as an obligation. If, however, it is considered an explanation of an 
‘unelaborated word in the Quran, its hukm becomes the Aukm already existing 
for the-head, that is, obligatory. Thus those who considered it obligatory deem 
it an explanation of the difficult (mujmal) word in the Quran, while those 
who did not consider it obligatory deem it an addition, as in the case of 
madmada. There are many traditions transmitted on this issue. Though they 
are not included in the two Sahihs, practice has become common according te 
these traditions. à 

With respect to the disagreement about the renewal of water for the ears, the 
cause is the vacillation of.the term “ears”, whether they are considered 
independent limbs for purposes of ablution or whether .they form part of the 
head. One group gave a distinct opinion that they are to be washed with the 
face while another considered that the inside of the ears is to be wiped with the 
head and the outer parts to be washed with the face. The reason is their being 
equipoised between being part of the face or head. All this has no real 
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significance in view of the common traditions about their mask and its 
widespread practice. Al-Shafi‘l considers the repeated wiping of the ears as 
being recommended,*° as he does in the case of wiping of the head: 


1.1.2.10. Issue 10: Washing of the feet 


The jurists agreed that the feet are limbs that are the object of ablution, but 
they differed about the method of purification required for them. A group of 
jurists, and these are the majority, said that their purity is attained by washing. 
Another group said that the obligation in their case is wiping. And yet another 
group said that their purity is achieved through either way; it depends upon 
the choice of the worshipper. 

The reason for disagreement is based upon two well-known readings of the 
verse of wud, that is, the reading of those who read the word “feet” as the 
object of washing with a nasb (accusative; final vowel a) in conjunction with 
limbs washed, and those who read it with a khafd (final vowel 1) in conjunction 
with parts wiped. The reading with a nasb clearly indicates washing, while 
reading it with a khaf@ evidently indicates wiping. Those who held that the 
obligation is specifically for one of these two types of purity, determined as 
washing or wiping, preferred one reading over the other, disposing of, by 
interpretation, the meaning of the other reading in favour of the reading that 
was preferable for them. Those who believed that the obvious implications of 
both readings were equal, and that one of these did not have a stronger 
indication than the other, rendered it as a wajib mukhayyar (obligation with a 
choice), like expiation for breaking an oath. This was the.opinion of al-Tabari 
and Dawid. The majority, however, have numerous ways of interpreting away 
the reading with a khafd, and the best of these is that the conjunction here 
relates to the pronounced form of the word, which is found in Arab usage. 

l The other party, and they are those who madé wiping obligatory, 
Interpreted the nasb reading as being a conjunction related to the position of 
the immediately preceding word introduced by the genitive particle, which is 
like the direct object of the verb. The majority preferred this reading of theirs 
(in the accusative case) on the basis of reports established’ from the Prophet 
(God's peace and blessings be upon him) when he said about people who did 
not wash their feet, “Woe to the heels in the fire”. They said that this 


That is, he considers it to fall under the category known as mandib (recommended). The phrase “al- 
"E 1 recommended” is being used here as recommended by the Lawgiver not by al-Shāfi‘ī. This may 
ta Y to the other categories of the akkām, and will be encountered frequently in what follows. The reader 


na Note the distinction. 
he reference here is to ankles not properly washed in ablution, 
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indicates that washing of the feet is an obligation, as an obligation is that to 
which punishment is linked for non-observance. There is, however, no legal 
force in this; the warning was menen here about the people who chose to wash 
their feet but not their heels.** There is no doubt that those who made 
washing obligatory, made it so for the feet in their entirety, while those who 
made wiping obligatory, did so for the feet in their entirety, as did those who 
granted a choice in the two obligations. This may also be supported by what is 
related in a tradition, also recorded by Muslim, where it is said that “We began 
wiping our feet, when he [the Prophet] proclaimed, ‘Woe to the heels in the 
fire’”, This tradition, though it has been the practice to argue through it for 
the denial of wiping, is stronger in the indication of its permissibility rather 
than its prohibition, as the warning was issued for the neglect of completion 
and not for the type of tahdra; in fact, it is silent as to the type, which indicates 
their permissibility. The permissibility of wiping is also related from some of 
the Companions and the Tabi‘tin, but by way of implication. 

Washing is more suitable for the feet than is wiping, just as wiping is more 
suitable for the head than is washing, as the dirt on the feet is usually not 
eliminated except by washing, while the dirt on the head is usually removed by 
wiping. Rational interests (masalih) are probably not applicable as causes for 
obligatory -acts of worship, and the law has, therefore, recognized both 
meanings in them: a meaning securing an interest and an %badi (ritual) 
meaning requiring obedience. 1 mean by maslahi that which relates to the 
senses, and I mean by %bddi that which pertains to the purification of the self 
(nafs). 

Likewise, those jurists, who permitted wiping, differed about whether ankles 
are to be included in wiping or washing. The disagreement stems from the 
equivocality of the preposition %/@ (up to), that is, in the words of the 
Exalted, “up to the ankles”. The discussion of the equivocality found in «this 
word has preceded in the discussion of the words of the Exalted, “up to the 
elbows”. The equivocality there was from two aspects, because of the word 
yadd and the word “lā while here it is due to the equivocality of the word 
Gla alone. 

They disagreed’ about the connotation of the term ka‘, because of the 
equivocality of the word ka‘ and the disagreement of language experts about 
its connotation. It is said that they are the two bones at the knot of the straps 
of the sandals, while it is also said that they are the two protruding bones 0? 
the sides of the (lower) calf. There is no dispute, as far as I know, about their 
inclusion in washing, according to those who maintain that they are the bones 
at the knot of the straps, for they are indéed parts of the foot. It is for this 


38 Since they started washing the fore-parts of the feet the heels had also to be washed. 
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reason that one group has said that if the defining limit is of the same catégory 
as the defined part, it is included in its ambit, that is, the thing introduced by 
the words “up to”. If, however, it does not fall under the same category as the 
defined term, it is not covered by it, as in the words of the Exalted, “Then 
strictly observe the fast till [up to] nightfall”? 


1.1.2.11. Issue 11: The sequence of the acts of ablution 


They disagreed about the observance of a sequence in the acts of ablution as 
arranged in the verse. One group of jurists said that it (following the sequence) 
is a sunna (recommended). This is what is related by the later disciples of 
Malik from the opinions in the school. It was also upheld by Abu Hanifa, al- 
Thawri, and Dawiid. Another group of jurists said that it is an obligation, 
which was the opinion of Al-Shafil, Ahmad, and Abii Ubayd. All this is 
about the sequence of the obligatory acts (of ablution) in relation to each other. 
As to the sequential ordering of the obligatory acts with recommended acts, it 
is regarded by Malik as commendable (mustahabb), while Abū Hanifa 
considered it to be a sunna (i.e. it should be acted upon as a sunna). 

There are two reasons for their disagreement. First is the equivocality that 
arises from the conjunction wap (and), as the conjunction is sometimes 
achieved through it in a sequential order, while at other times it is without 
such order. This is indicated through induction in the usage of the Arabs. On 
this point the grammarians are divided into two groups. The $rammarians of 
Basra said that the waw does not indicate an order or a sequence, it merely 
implies a connection of the words joined by it. The Kiifis said that it does 
indicate an order as well as a sequence. Those who maintained that the waw in 
the verse implies order, upheld the obligation of a sequence, while those who 
Maintained that it does not imply a sequence, did not uphold its obligation. 
The second reason is based upon their difference related’ to the acts of the 
Prophet (God’s peace and blessings be upon him), whether they are to be 
construed: as an obligation or a recommendation. Those who interpreted them 
as obligatory, upheld the obligation of a sequence, as it is not related from him 
that he ever performed ablution without a definite sequence. Those who 
interpreted them to imply a recommendation said that sequential performance 
'S a sunna. Those who made a distinction between acts prescribed as a sunna 
and as an obligation said that obligatory sequential ordering has to be in acts 
that are obligatory, but those who did not make such a distinction said that 
obligatory conditions may apply even to acts that are not obligatory. 


39 
Quran 2 : 187 
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1.1.2.12. Issue 12: The continuous performance of the acts 


They disagreed about the (obligation of) continuous performance of the acts of 
ablution (without uncalled-for intervals between them). Malik held that 
continuous performance is an obligation, when the acts are remembered along 
with the ability to perform them, relaxed only because of forgetfulness, or 
when they are remembered but there is a valid excuse, and the interval is not 
excessive. Al-Shafi‘f and Abū Hanifa said that continuous performance is not 
an obligation of ablution. The reason for disagreement is again the equivocality 
of the wa, as the conjunction sometimes applies to adjacent things following 
each other, while at other times it applies to acts delayed with respect to 
others. 

A group of jurists argued for.the suspension of continuous: performance on 
the basis of what is established from the Prophet (God’s peace and blessings be 
upon him) that he occasionally performed ablution, and ‘used to delay the 
washing of his feet till sometime later. The disagreement over this issue also 
arises from the interpretation of (following) these acts (of the Prophet) as an 
obligation or a recommendation. 

Malik made a distinction on the basis of intention and forgetfulness; the 
principle applying to the person who forgets is that he is excused, unless 
evidence.to the contrary is established, because of the words of the Prophet 
(God’s peace and blessings be upon him), “Liability for mistake and 
forgetfulness is removed from my umma”. Similarly, a valid excuse, as is 
obvious from the dictates of the law, is effective in obtaining a concession. 

A group of jurists said that invoking the name of Allah at the beginning is an 
obligatory part of ablution. They argued for this on the basis of the words of 
the Prophet (God’s peace and blessings be upon him), through a marfă‘ 
tradition: “There is no wudi? for the person who has not proclaimed the name 
of Allah”. This tradition has not been proved authentic according to the 
traditionists. Others have interpreted it as implying ntyya, while some, as far as 
I know, have construed it as a recommendation. 

These are the widely known principal issues in this topic (of ablution). They 
relate, as we have seen, either to the description of the acts of this ritual 
purification, or to the determination of their positions in relation to each other, 
or to the identification of the conditions. and elements, and to all the rest that 
has been said. 


1.1.2.13. Issue 13: Wiping over boots 


One of the topics on this subject relates to mash over boots (khuffayn), as it is 
related to one of the acts of ablution (namely, washing of the feet). The 
discussion covering its principles relates to the study of seven issues: its 
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permissibility; delineation of the object of mash; category of the object; its 
description, that is, the description of its object; its time; conditions; and 
factors nullifying it. 

1.1.2.13.1. Sub-issue 1: Permissibility 

There are three opinions about this. The widely known opinion, which was 
upheld by the majority of the jurists of the provinces, is that it is permitted 
absolutely. The second opinion permits it during a journey and not within 
settlements. The third opinion maintains its absolute .prohibition, and is the 
most strict. All three opinions have been related from the first generation (of 
Islam) and also from Malik. 

The reason for their disagreement is the conflict thought to exist between 
the verse of ablution, commanding the washing of feet, with the traditions that 
permitted wiping, bearing in mind the fact that the verse itself was revealed 
later. This disagreement is to be found among the Companions in the first 
generation of Islam. Some of them maintained that the verse of ablution had 
abrogated these traditions, which is Ibn ‘Abbas’s opinion. Those who upheld 
its permissibility argued’on the basis of the report by Muslim that the tradition 
of Jarir appealed to them, as it is related from him that he had seen the 
Prophet (God’s peace and blessings be upon him) wiping his boots. It was said 
to him that this was prior to the revelation of sérat al-M@ida, but he said, “F 
converted to Islam after the revelation of a/-M@ida”. The later jurists, who 
upheld its permissibility, said that.there is no conflict between the verse and 
the traditions, as the command for washing feet is directed.toward those who 
do not have boots, and the exemption has been granted to one wearing them. It 
is said that the interpretation of the verse based on the kkafd version relates to 
wiping over boots. Those who made a distinction between travelling and being 
in a settlement, did so because most of the authentic traditions, conveying 
mash by the Prophet (God’s peace and blessings be upon him) over his boots, 
relate to travel. Further, journey in itself depicts exemption and leniency. And, 
mask belongs to the category of leniency, as taking them off presents a 
hardship for the traveller. 
1.1.2.13.2. Sub-issue 2: Defining the area to be wiped 
The jurists of the regions disagreed about the delineation of the area (to be 
Wiped). One group of jurists said that the obligation is for wiping the upper 
Part of the boots, and that wiping the lower part, that is, the sole, is 
commendable. Malik is one of those who upheld this, as is al-Shafi‘l. Some of 
them deemed obligatory the wiping of the external and the internal parts of the 

ts, which is Ibn Nafi®s opinion, from among the disciples of Malik, while 
others deemed obligatory the wiping of the external part alone, and did not 
Consider commendable the wiping of the inner part, which is the opinion of 
Abii Hanifa, Dawid, Sufyan (al-Thawri), and a group of jurists. Ashhab 
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deviated from this and said that the obligation is for wiping the inner part or 
the external, whichever he (chooses) to wipe.” 

The reason for their disagreement stems from the conflict of the traditions 
relevant to the subject, and the resemblance of wiping with washing. There 
exist two opposing traditions. The first is .the tradition of al-Mughira ibn 
Shu‘va, which says, “He (God’s peace and blessings be upon him) wiped over 
his boots and inside them”. The other is the tradition of ‘Ali, saying, “Had 
the dm been structured upon opinions, the wiping of the lower part of the 
boots would have been better than wiping the upper part, but I have seen the 
Messenger of Allah wiping the external part of his boots”. Those who adopted 
an opinion based on the reconciliation of traditions interpreted-the tradition of 
al-Mughira to imply recommendation, and interpreted the tradition of ‘Ali to 
imply obligation. This is the preferable method. Those who adopted 
preference, either adopted ‘AIPs tradition or that of al-Mughira. Those who 
gave predominance to al-Mughira’s tradition over ‘Ali’s did so on the basis of 
analogy, that is, the analogy of mash upon washing, while those who gave 
predominance to ‘Alfs. tradition did so because of its opposition to analogy or 
on the basis of a‘more reliable chain of transmission. Prominence in this issue 
goes to Malik. I have no knowledge of the basis for those who permitted mash 
of the inner part alone, for they neither followed these traditions nor employed 
this analogy, that is, the analogy of wiping upon washing. 
1.1.2.13.3.  Sub-issue 3: Kinds of objects 
About the kinds of objects that are‘to be wiped, the jurists upholding mask 
agreed upon wiping over boots, but they disagreed about socks (jawrabayn). 
One group of jurists permitted this, while another prohibited it. Among those 
who prohibited this are Malik, Al-ShafiSi, and Abu Hanifa. Those who 
permitted it include Abū Yisuf and Muhammad, the disciples of Abū Hanifa, 
and Sufyan al-Thawri. 

The reason for their disagreement arises from their dispute over the 
authenticity of a tradition from the Prophet (God’s peace and blessings be 
upon him) on this issue, which conveys that he wiped his socks as well as his 
sandals (na‘ayn). They also disputed as to whether analogy for other things 
can be constructed upon the wiping over boots, or whether it is a fixed ritual or 
non-rational interpretation upon which no analogy can be based nor can it be 
extended to other things. Those for whom the tradition did not prove 
authentic, or (information about) it did not reach them, and they did. not 
employ analogy upon boots, restricted mash to the boots, while those who 
considered the tradition to be authentic, or upheld analogy upon boots, 


Co 


© Note by the Editor of the original text: In the Fas manuscript it is stated: “While (wiping of) the 
external part is commendable”, 
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permitted mash over socks. This tradition has not been recorded by the two 
Shaykhs, that is, al-Bukhari and Muslim, but has been deemed authentic by al- 
Tirmidhi. Because of the vacillation of leather socks between boots and non- 
leather socks, there are two narrations from Malik about wiping them: one 
prohibits it, while the other permits it. 

1.1.2.13.4. Sub-issue 4: Description of boots 

They agreed about wiping over boots that are in good condition, and disagreed 
about those that are torn. Malik and his disciples said that one may wipe over 
them if the tear is minor. Abū Hanifa limited the extent of the tear to the 
measure of three fingers. A group of jurists said that it is permitted to wipe 
over them as long as they can be described as boots, even when the tear is 
extensive. One such jurist from whom this is related is al-Thawri. Al-Shafi‘s, 
in one of his two opinions, held that the boot should not be torn from the front 
exposing the foot, even if the tear is small. 

The reason for their disagreement derives from the question of whether the 
transference of the obligation, from washing (the feet) to wiping, is due to their 
being covered, that is, the feet being covered by the boots, or whether it is due 
to the hardship arising from taking off the boots and then wearing them after 
washing.*! Those who said that it is due to covering. did not allow wiping over 
torn boots, as the uncovering of the feet transfers the obligation from wiping to 
washing. Those who considered the underlying cause (“//a) to be hardship 
did not take into consideration the tear, when they could (still) he called boots. 
The distinction between a major and a minor tear” is based on istiksan and the 
removal of hardship. Al-Thawri said that the boots of the Muhajiriin and the 
Ansar were not devoid of tears, like the boots of other people, and had there 
been a prohibition in this regard it would have been laid down and related 
from them. I would say that this issue is one -that is not expressed (in the 
texts), and had a kukm existed for it, along with the fact that tears in boots 
were common, the Prophet (God’s peace and blessings be upon him) would 
have explained it, Allah, the Exalted, has said, “We have revealed unto thee 
the Remembrance that thou mayst explain to maki that which hath been 
revealed for them”. 
1.1.2.13.5, Sub-issue 5: The time of wiping 

he jurists also disagreed about (the extent of) its time. Malik held that it is 
not limited by time, and one wearing boots may wipe over them, as long as he 

oes not take them off or is not affected by a major impurity (janāba). Abū 
Hanifa and al-Shafi't held that it is limited by time. 


‘l The word in the original is naw‘, It should have been naz—apparently a printing error. 
The word in the original is “boot”; obviously, it should be “tear”. 
Quran 16 : 44. 
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The reason for their disagreement is based upon the conflict of traditions 
about this. Three (relevant) traditions have been related. The first is a tradition 
of ‘Ali from the Prophet (God’s peace and blessings be upon him) that he 
said, “The Prophet (God’s peace and blessings be upon him) determined three 
days and accompanying nights for a traveller and a night and a day for the 
resident.” It is recorded by Muslim. The second is the tradition of Ubayy ibn 
Umara that he said, “O Messenger of Allah, do I wipe over my boots?” He 
said, “Yes”. He said, “For a day?” He said, “Yes”. He asked (again): “Two 
days?” He said, “Yes”. He said, “And a third?” He-said, “Yes, till you reach 
the seventh”. He [the Prophet] then added, “Wipe for as long as you wish”. 
This is recorded by Abū Dawiid and’ al-Tahawt. The third is the tradition of 
Safwan ibn ‘Assal, who said, “We were on a journey and were ordered not to 
take off our boots for three days and accompanying nights, except in the case 
of a major impurity, but not for urinating, sleep, or when answering the call of 
nature”. 

I would say that the tradition of ‘Ali is authentic, as it is recorded by 
Muslim. About the tradition of Ubayy ibn ‘Umara, Abū Umar ibn ‘Abd al- 
Barr has said that it is not established, and does not have a verified chain of 
narration, therefore, it cannot be used to oppose the tradition from ‘AI. 
Though the tradition of Safwan ibn ‘Assal has not been recorded by al- 
Bukhari or by Muslim, yet it has been considered sound by' experts in 
traditions, like al-Tirmidht and Abū Muhammad ibn Hazm. Like ‘Affs 
tradition, it conflicts in its apparent meaning with Ubayy’s tradition. It is 
possible to reconcile the two by saying that the traditions of ‘Ali and Safwan 
place a time limit in response to the question, while the tradition of Ubayy ibn 
Umira is explicit about the negation of such a limit, but the tradition of 
Ubayy has not been authenticated. It is, therefore, necessary to act according 
to the traditions of ‘Alt and Safwan and that is better, although their 
implication conflicts with analogy: a time limit is not effective in annulling 
purity as factors that nullify it are impurities. 
1.1.2.13.6. Sub-issue 6: Conditions for wiping over boots 
The condition for the wiping over boots is that the feet, at the time of wearing 
the boot, should be clean through the purification of ablution. This is 
something agreed upon, except for a slight disagreement, which is attributed 
by Ibn al-Qasim to Malik, as reported by Ibn Lubaba in a/-Muntakhab. The 
basis for the majority view rests on the traditions related by al-Mughira and 
others, which state that when the Prophet (God’s peace and blessings be upor 
him) wanted to take off his boots he said, “Let them be, for they (the feet) 
were clean when I put them on”. Those deviating from the majority view 
interpreted this remark according to the literal meaning of cleanliness. 

The jurists differed in this topic about the person who (while performing 
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ablution) washes his feet, puts on his boots, and then completes the ablution, 
whether he is entitled to wipe over his boots (next time he performs ablution). 
Those who did not consider an ordered sequence to be obligatory (in ablution) 
and held that purity of each limb is valid before the purity of all the other 
limbs is completed, maintained that it is permissible. Those who held that a 
sequence is obligatory, and that purification of a limb is not valid before 
purification of all the limbs (preceding it), did not permit it. The first opinion 
was held by Abū Hanifa, while the second was held by Malik and al-Shafi‘i, 
except that Malik did not disallow this because of the sequence; he did so as 
the purity of this limb cannot be achieved except by washing the remaining 
limbs. (This is on account of) the words of the Prophet (God’s peace and 
blessings be upon him), “I put them on when they were clean”, meaning legal 
ceremonial purity. In some narrations from al-Mughira the words are: “When 
you slip your feet into your boots, and they were then pure, wipe over them”. 
On the basis of these rules the answer to the question about a person, who puts 
on one boot after washing his foot prior to washing the other, is provided by 
Malik, who said that he is not to wipe over his boots for he wore them before 
the completion of (ritual) purification. This is also the opinion of al-Shafi‘s, 
Ahmad, and Ishaq. Abū Hanifa, al-Thawri, al-Muzani, al-Tabari, and Dawid 
said that wiping is permitted. It was also the opinion of a group of Malik’s 
disciples, among whom are Mutarrif and others. All of them agreed that if a 
person takes off one boot after washing the other foot and then puts it on, 
wiping is permitted to him. ‘e 

Is it a condition for wiping over one boot that it should not be on a second 
boot (worn on top of the first soft boot)? There are two opinions about this 
from Malik, The reason for disagreement is whether the obligation of wiping 
the inner boot is transferred to the outer boot, just as the obligation of washing 
the foot is transferred to the boot when it covers the foot? Those who held the 
second transference similar to the first allowed wiping of the outer boot, while 
those who did not hold it to be similar and found a distinction did not permit 
it. 
1.1.2.13.7. Sub-issue 7: Factors nullifying this form of purification 
They agreed that the factors nullifying this form of purification are the same 
factors nullifying ablution itself. They disagreed on whether taking off the 
boots nullifies this kind of purification, A group of jurists said that if a person 
takes off his boots and washes his feet, purification is maintained, but if he 
does not wash them and prays, his prayer is not counted, and he has to pray 
again after washing his feet. Those who maintained this include Malik and his 
disciples, al-Shafit, and Abū Hanifa. Malik, however, maintained that if he 

Clays this he has to renew ablution, conforming with the condition of 
Continuous performance of the acts of ablution, which has preceded. Another 
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group of jurists held that purity:is maintained and he is not obliged to wash his 
feet, unless the person acquires some form of kadath (legal impurity) that 
nullifies his ablution. Among those who maintained this are Dawiid and Ibn 
Abi Layla. Al-Hasan ibn Hayy said that if he takes off his shoes, purity is 
annulled. Each of these three opinions was held by a group of the Tabi4in. 
This issue has not been explicitly mentioned (in the texts). 

The reason for disagreement is whether wiping over boots is an independent 
act in itself or is a‘ substitute for washing the feet once they are inside the 
boots. If we maintain that it is an independent act, purity must remain, even if 
he removes his boots, as in the case of a person whose feet are cut off after 
ablution. If we maintain that it is a substitute, it is possible to say that if he 
takes off his boots purification is annulled even if we stipulate immediate 
washing; and it is also possible to say that washing of the feet is enough to 
achieve purification, if we do not stipulate immediate washing. As to the 
stipulation of immediate washing at the time of removal of boots, it is weak, for 
it is something conjectural. 

This is what we intended to establish in this chapter. 


1.1.3. Chapter 3 The Kinds of Water Used 


The basis for the obligation of purification with water are the words of the 
Exalted, “And (He) sends down water from the sky upon you, that thereby He 
might purify you”, and His words, “... and then ye find not water, then go 
to high clean soil and rub your faces and your hands (therewith)”.” 

The jurists agreed that all kinds of water are pure in themselves, purifying 
other things, except for the water of the sea, about which there was some 
disagreement in the first period. They (the dissenters) are defeated by the fact 
that sea-water is included within the unqualified use of the term “water” and 
also by the tradition recorded by Malik, which is the saying of the Prophet, 
“Its water is pure, and its dead creatures are lawful”. Although, this is a 
tradition whose authenticity is disputed, the law apparently supports it. 

The jurists, similarly, agreed about things that alter the water and that are 
normally found in it (or that are not normally separated from it, like green 
moss), do not usurp its purification and the quality of purifying, except for 
slight disagreement recounted about stagnant water by Ibn Sirin, whose 
opinion here is also rejected on the ground that the absolute use of the term 


# Quran 8 : 11. Pickthall’s translation altered. 
s Quran 4 : 43. Pickthall’s translation altered. 
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“water” applies to stagnant water-as well. They agreed about water that has 
been altered by impurity with respect to taste, colour, or smell, or with respect 
to more than one of these qualities, that it is not permitted for purposes of 
ablution or purification. They agreed that water in large quantities is not 
defiled by impurities that do not alter one of its (mentioned) qualities, and that 
it remains pure. 

This is what they agreed upon in this topic, but they disagreed about six 
issues that are like rules and principles of the topic. 


1.1.3.1. Issue 1: Water mixed with impurities without change in its attributes 


They disagreed about water that contains impurities, but where none of its 
attributes is altered. One group of jurists said that it is pure irrespective of 
large or small quantities. This is one of the narrations from Malik and is also 
upheld by the Zahirites. Another group made a distinction between water in 
large and small quantities, saying that if there is little of it, it is impure and if 
there is. much of it, it is not. They disagreed then about the demarcation 
separating small from large quantities (of water). Abū Hanifa’s opinion is that a 
large quantity of water is that in which a ripple caused by a person at one end 
does not reach the other side. According to al-ShafiT the limit is the fill of 
two gullas (containers), which weigh about five hundred ra¢/ (pounds). Some 
jurists did not impose any limit, though they held that impurities defile water 
in small quantities, even if its attributes are not changed. This is related from 
Malik. It is also related that such water is riot defiled, but, that its use is 
undesirable. Thus, there are three opinions from Malik about the use of small 
quantities of water in which small impure objects have been dropped. First, 
that it has thus been defiled, or it has been rendered unusable. Second, that it 
has not been defiled, so long as its attributes have not changed. Third, that its 
use is reprehensible. 

The reason for disagreement here is based upon the conflict of the apparent 
Meanings of traditions recounted on this matter. In the preceding tradition of 
Abū Hurayra—“When one of you wakes up from sleep”—the apparent 
meaning is.that a small amount of impurity defiles a small amount of water. 
Similarly, in the tradition of Abū Hurayra established form the Prophet (God’s 
Peace and blessings be upon him) where he said, “No one should urinate in 
Standing water and then use it for washing”, from the apparent meaning of 
Which it is understood that a small amount of impurity soils a small quantity of 
Water. So also the proscription of washing in still water by the person who has 
‘cquired a major impurity. This is opposed to the implications of the tradition 
4 Anas, which reports: “A bedouin went to the side of the mosque to relieve 
ne and the people shouted at him. The Messenger of Allah (God’s peace 

blessings be upon him) said, ‘Leave him alone’. After the man had relieved 
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himself the Messenger of Allah (God’s peace and blessings be upon him) 
ordered a pitcher of water to be poured over his urine”. This tradition 
indicates through its apparent meaning that a minor impurity does not defile a 
small quantity of water, as it is obvious that this spot became clean with a 
pitcher of water. There is also the tradition of Abii Sad al-Khudri, recorded 
by Abii Dawiid. He said, “I heard the Messenger of Allah (God’s peace and 
blessings be upon him) being asked whether the water of the well of Budaa 
could be used, and it was a well in which dog flesh, menstrual clothes, and dirt 
were cast. The Prophet (God’s peace and blessings be upon him) said, 
“Nothing defiles water’ ”. 

The jurists attempted to reconcile all these traditions, but they differed ‘in 
their methods of reconciliation and, therefore, their opinions differed. Those 
who decided to uphold the apparent meaning of the traditions of Anas about 
the bedouin and of Abii Saíd maintained that the two traditions of Abi 
Hurayra should not be subjected to rationalization: and compliance with 
what they maintain isa mode of worship, and the fact that the water had 
become unusable does not mean that it had become impure. The Zahirites 
exaggerated and went so far as to say that if a person were to pour urine into 
the water from a bowl, washing and ablution with it would not be considered 
reprehensible. Thus, those who held this opinion reconciled the traditions in 
this way. Those who considered the use of a small amount of water, which had 
some impurities dropped in it, as undesirable, also reconciled the traditions by 
construing the traditions of Abii Hurayra to imply mere undesirability, and 
interpreted the tradition of the bedouin (incident) and the tradition of Abu 
Sad in their literal meaning, that is, validity (in the use of the water). 

Al-ShafiT and Abū Hanifa reconciled the traditions of Abū Hurayra and 
Abū Sad, applying the two traditions of Abū Hurayra to small quantities of 
water and the tradition of Abū Saíd to huge amounts, Al-Shafi‘T maintained 
that the solution for this that reconciles all the traditions is related in the 
tradition of ‘Abd Allah ibn ‘Umar from his father, recorded by Abu Dawid 
and al-Tirmidhi and declared as authentic by Abū Muhammad ibn Hazm. 
Umar said: “The Messenger of Allah (God’s peace and blessings be upon 
him) was asked about water and about the leftovers of beasts of prey and other 
animals. He [the Prophet] said, “If the water is more than two gullahs it does 
not retain impurity’”. Abū Hanifa maintained that the solution can be arrived 
at through analogy (reasoning). He connected the spreading of impurities in 
the water with the movement of water. If the quantity of water is so much that 
impurity cannot be conceived to move throughout it by a stir caused in the 


‘© Perhaps, they can easily be rationalized on the basis of hygienic principles, but the interpretation here 
is literal, that is, unquestioned compliance. 
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water then the water is pure. Yet, the implication of the well-known tradition 
of the bedouin story appears to oppose those who hold these two opinions (i.e. 
the opinions of al-Shafit and Abū Hanifa). For this reason the Shaficites 
were constrained to distinguish between pouring water over impurities and 
dropping impurities in the water itself. They said that if it is poured over an 
impurity, as in the tradition about the bedouin, it does not remain impure, but 
if impurities are cast into the water, as in Abū Hurayra’s tradition, it does. The 
majority of the jurists said that this is an arbitrary opinion. Yet, it does have a 
basis if pondered over carefully, because the jurists unanimously agree that a 
small amount of impurity does not affect a large amount of water, when the 
quantity of water is such that the impurity is not likely to spread through all its 
parts, and its essence would stand dissolved in such large amounts of water. In 
that case, it is not unlikely that if a small amount of impurity is dropped in a 
certain quantity of water it can get dissolved and spread throughout it, making 
it impure. If the same water were, instead,.to be slowly poured over impurities, 
the essence of such impurity would gradually go and completely disappear 
before the disappearance of the water. In this way the last part of the water 
would have purified the defiled spot, as its ratio to what is left of the filth over 
which it is poured is the same as that of a large amount of water to a small 
amount of impurity. It is in this manner that certainty is attained about the 
disappearance of impurity, that is, by the falling of the last part of pure water 
on what remains of the essence of the impurity. For this reason they agreed 
that the amount of water with which ablution can be performed can purify a 
drop of urine falling on clothes or the body, but they disagreed when a drop 
falls into the same (little) amount of water. 

The best view, in my opinion, is that of reconciliation, which interprets the 
traditions of Abii Hurayra, and those having the same implication, to mean 
abomination, and the traditions of Abū Said and Anas to imply 
Permissibility. Such an interpretation retains the obvious meaning of the 
traditions, I mean, the traditions of Abū Hurayra, with their aim of indicating 
the effect of impurity on water. The definition of abomination, in my view, is 
what a person would naturally shy away from, and would consider to be filthy. 

hus, whatever a person refrains from drinking, he must avoid’ using in 
attaining nearness to Allah Almighty, and he should refrain from spilling over 

'S Outer body what he refrains from pouring within. 
gee argument of those who maintain that if the principle that a small 
treet of impurity defiles a small amount of water is upheld, water would 
“a able to purify anyone (or anything), the claim that the object outside 
in ater that is intended to be purified would always make the water filthy, is 
opi Pinion thathas no validity, though many later jurists have found it (this 

Mon) to be appealing. This is because of the explanation we have given 
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about the ratio of the last part of water poured over the last part of impurity 
remaining at a spot as being the same as a large amount of water to a small 
quantity of impurity. We know certainly that large amounts of water dissolve 
the impurity and convert its essence to purity. The jurists, therefore, agreed 
that a small amount of impurity does not defile a large amount of water. If the 
person washing continuously pours water on the impure spot or on an impure 
limb, the water will necessarily remove the impurity because of its excess, 
whether the large amount of water is poured over impurity all at once or 
slowly in parts. These jurists, thus, argued on the basis of a unanimously 
agreed point for a matter that is disputed without realizing it. The two points 
are wide apart. 

This is what seems appropriate to us in this issue based on the differences of 
the jurists in this, and through the preference of their opinions. If we were to 
follow this method in each issue, our opinion, we feel, would become lengthy 
and would tax time. As a precaution, we should stay with our original purpose, 
which we determined for ourselves, and if Allah Almighty were to make things 
easy and we have ample life, this aim will be met too. 


1.1.3.2. Issue 2: Water mixed with saffron and clean things 


Water in which saffron or other things of which water is often 
free, are mixed, altering one of its attributes, is pure according to all the 
jurists, but loses its power to purify according to Malik and al-Shaficl. It 
purifies according to Abii Hanifa as long as the change (in attributes) is not 
achieved through heating. The reason for disagreement stems from the 
understanding of the absolute term “water” as applied to such mixed water. 
Those who held that water so mixed is not covered by the unqualified term 
water, but is described by the things added, such as “the water of such and 
such thing”, did not allow ablution with it, as ablution is to be performed with 
unadulterated water. Those who said that the term water still applies to water 
so mixed, allowed ablution with it. For the obvious inapplicability of the term 
to water heated with a non-polluted thing, they did not permit ablution with it, 
similarly, they did not permit it in the case of water extracted from vegetation, 
except for what is recorded in the book of Ibn Sha‘ban about the 
permissibility of using rose-water in the jumu‘a washing. The truth is that the 
verdict depends upon the quantities of the additives. With excessive mixing, 
the water may reach a state where the absolute term for water will not apply t° 
it and will acquire a qualifying term, like the term bath water; or it may not 
reach such a state, especially when it is only the smell that has been altered. It 
is for this reason that some jurists did not take smell into account when 
prohibiting mixed water. The Prophet (God’s peace and blessings be upo” 
him) is reported to have said to Umm ‘Atiyya, when she was about to bathe 
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his (dead) daughter, “Bathe her with water and sidr (lotus), and: in the last 
course of washing add some camphor”. This is mixed water, but the mixture 
did not reach a state where it would negate the absolute term for water. Malik, 
basing his judgment on the intensity of the mixture, made a distinction 
between weak and strong mixtures. He permitted weak mixtures, even when 
the attributes of the water were altered, but did not permit it in strong ones. 


1.1.3.3. Issue 3: Water already used for purification 


The jurists disagreed about water (already) used for purification and held three 
opinions. A group of jurists did not permit its use in purification under any 
circumstances, which is the opinion of al-Shafift and Abū Hanifa. Another 
group considered it undesirable, but did not permit tayammum when it existed, 
which is the view of Malik and his disciples. A group of jurists did not find 
any difference between this water and water in its absolute meaning, which was 
the opinion of Abū Thawr, Dawud, and his disciples. Abū Yusuf deviated 
from all this and said that it is impure. 

The reason for disagreement here also arises from the question of whether it 
is included in the unqualified term for water; some went as far as saying that 
the term bath-water is more appropriate for it than the term water. The 
Companions of the Prophet (God’s peace and blessings be upon him) used to 
compete for the excess left over from the ablution of the Prophet, and it is 
obvious that some drops of the water used would fall into the utensil that 
contained the surplus. Sa 

On the whole, it is absolute water and does not end up with changed 
attributes through the dirt of the limbs that are washed with it, but if it is 
Sullied, then its kukm is the same as that of water one of whose attributes has 
changed with something pure, though it is something repelling by nature; this 
iS what was taken into account by those who considered it abominable. As for 
one who considered it filthy, there is no evidence to support him. 


11.34, Issue 4: Water left over by Muslims and animals. 


The jurists agreed about the purity of the leftovers of Muslims and cattle, but 
€y disagreed extensively about other categories. Some believed that the 
“ttover of every animal is pure, while others made an exception in the case of 
Swine alone, These two views are related from Malik. Some jurists made an 
ne ia! in the case of swine and dogs, which is al-Shafi‘i’s opinion. Some 
Xcluded the beasts of prey generally, which is Ibn al-Qasim’s opinion. Others 
aan that leftovers of animals are subservient to the hukm of (their) flesh; 
k os flesh is prohibited the leftover is impure, if the flesh is abominable the 
€r 1s abominable too, but if the flesh is permissible the leftover is pure. 

$ to the leftover of an idolater, it is said that it is impure, while it is said that 


i. 
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it is abominable only if he drinks khamr (wine), which is Ibn al-Qāsim 
opinion. The same is the case for him of all animals that do not normally avoi 
filth, like filth-consuming wild hens, camels, and dogs. 

Their disagreement is based on three points. First is the conflict of analog, 
with the obvious meaning of the Book. Second is its conflict with the literaj 
meaning of the traditions. The third is‘ the conflict of the traditions among 
themselves. 

The point that death resulting without slaughter is legally the cause of 
impurity of the animal’s carcass provides the basis for the analogy that life 
must be the basis for the purity of the body of the animal. If this is the case, 
then each living thing is pure, and whatever is pure its leftover must also be 
pure. The apparent meaning of the Book opposes this analogy in the case of 
swine and polytheists, as Allah, the Exalted, has said about swine, “swine- 
flesh—for that verily is foul”, and that which is filthy in-its essence is also 
impure. Thus, one group of jurists have excluded only swine from all living 
animals, while those who do not exclude it interpret the verse to imply 
derogation for it. As to the polytheists, the words of the Exalted are, “O ye 
who believe! The idolaters are unclean. So let them not come near the 
Inviolable Place of Worship”.*® Those who interpreted this too in its literal 
sense excluded the idolaters from the implication of the analogy, while those 
who considered this to be merely derogatory for them reimposed: the 
requirement of analogy. 

The traditions conflicted with the analogy about dogs, cats, and beasts of 
prey. The tradition about the dog is Abū Hurayra’s, which is agreed upon for 
its authenticity, and it is the saying of the Prophet (God’s peace and blessings 
be upon him), “If a dog licks a utensil belonging to one of you, he should 
purify it by washing it seven times”. In some of its versions it says, “The first 
time with dust”, and in others, “Cover it the eighth time with dust”. With 
respect to the cat it is the tradition related by Qurra from Ibn Sirin from Abi 
Hurayra, who said, “The Messenger of Allah (God’s peace and blessings bê 
upon him) said, ‘The purification of a utensil, when a cat has licked it, is to 
wash it once or twice’”. Qurra is a trustworthy narrator according to the 
traditionists. About the beasts of prey is the preceding tradition of Ibn Umar 
from his father, who said, “that the Messenger of Allah (God’s peace and 
blessings be upon him) was asked about water and about the leftover of beasts 
of prey and other animals. He said, ‘If the water is more than two qullahs 1t 
does not retain impurity’”. 

A conflicting tradition in this topic is the report from the Prophet (God's 


47 Quran 6 : 146. 
8 Quran 9 ; 28. 
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peace and blessings be upon him) “that he was asked about the ponds between 
Mecca and Medina frequented by dogs and beasts of prey. He said, ‘To them 
belongs what they carry in their bellies, and for you is: what is left, a drink that 
is pure’”. Similar to this is (Umar’s tradition that was related by Malik in his 
al-Muwatt?, which is the saying, “O owner of the pond, let’s know not, for 
we follow up the beasts of prey arid they follow us”. Further, there is the 
tradition of Qatada, also related by Malik, “that Kabsha poured out water for 
his ablution and a cat came to drink from it. He tilted the utensil for it until it 
drank from it. He then said, ‘The Messenger of Allah (God’s peace and 
blessings be upon him) said that it is not unclean. It is one of those (creatures) 
that move among you’”. The jurists differed about the interpretation of these 
traditions and about their reconciliation with the stated analogy. 

Malik held the view that the leftover of a dog is to be spilled and the utensil 
is to be washed, as it is a ritual act of non-rational worship, for the water it has 
lapped up is not unclean. He did not require, according to the widely known 
opinion from him, the spilling of things other than water, which a dog had 
licked. The reason, as we have said, is the conflict with analogy according to 
him. He also believed that if it is to be understood from the tradition that a 
dog is unclean, it opposes the apparent meaning of the Book, that is, the words 
of the Exalted, “So eat of what they catch for you”,”” meaning thereby that if 
it had been unclean the prey would have become unclean by its touch. He 
supported this interpretation by the required number of washings, as number 
iS Not a condition in the washing of unclean things. He held that this washing 
is merely an act of worship. He did not rely on the remaining traditions as they 
were weak in his view. 

Al-Shafi'T excluded the dog alone from all living animals maintaining that 
the literal meaning of the tradition implies the impurity of its leftover. He 
held, I think, that the uncleanliness lies in its saliva and not in the dog itself. 
Abii Hanifa believed ‘that the meaning of all these traditions laid down about 
the uncleanliness of the leftover of beasts of prey, cats, and dogs relates to the 
Prohibition of their flesh (for eating). This pertains to the rule of a particular 
Meaning intended generally. He said that the leftovers are dependent upon the 
ukm of the) flesh of the animal. 
fine jurists excluded from this a dog, cat, and beast of prey in conformity 
leftoy e literal meaning of the related traditions, while some deemed the 

as, mpi the dog and cat as pure, excluding only the beast of prey. (They 
clean) the leftover of the dog (considered unclean) because of the 


a) 
Quran 5: 4. 


ik 


28 THE DISTINGUISHED JURIST’S PRIMER 


number of washings, as that is opposed by the obvious meaning of the Book, 
and also because of its conflict with Qatadah’s tradition; if the underlying 
reason for the cleanliness of the cat is its moving around among people, then 
the dog does so too. With respect to the cat, (they declared it clean) by 
deciding to prefer Abū Qatada’s tradition over the tradition of Qurra from Ibn 
Sirin, and by preferring Ibn “Umar’s tradition over that of Umar and of 
others that convey the same meaning, ‘because of its conflict with Abii Qatada’s 
tradition through the (indirect) indication of the text, that is, when the 
underlying reason for the cleanliness of the cat is its moving among people; it 
is to be understood from that that the leftovers of those (beasts) that do not 
move among people, namely the beasts of prey, is prohibited. Among those 
who held this opinion is Ibn al-Qasim. 

Abū Hanifa upheld, as we have said, the uncleanliness of the leftover of a 
dog, and did not deem the number to be a condition for the purification of the 
utensil licked by the dog, as this is opposed, in his view, by analogy arising 
from the washing of unclean things, that is the point considered here is the 
removal of the filth alone. This conforms with his practice of rejecting 
individual narrations when they are opposed to the principles. 

The Qadi (Ibn Rushd) said, “He thus used a part of the traditions and did not 
employ others; I mean, he used those that did not conflict with the principles, 
and did not use those that clashed with the principles. He supported this with 
the assertion that this was the opinion of Abū Hurayra, who had narrated the 
tradition. These, then, are the factors that moved the fugah@ to have such 
extensive disagreements on this issue and led them to dispute their implications. 
The issue is ratiocinative (itihddiya) and it is difficult to prefer some opinions 
over others. Perhaps, it is preferable to exclude from the purity of the leftovers 
those of the dog, swine, and the polytheist, because of the authenticity of the 
traditions about the dog, and also because it is better to adopt the obvious 
meaning of the Book, as against analogy, in maintaining the uncleanliness (of 
the leftovers) of swine and polytheists; similarly, the obvious meaning of the 
tradition. This is the opinion of the majority of the fugaha@, that is, 
maintaining the uncleanliness of the leftover of the dog. The directive of 
spilling of what has been licked by the dog is based on skhala (reasoned 
conviction: mukhil) and is compatible (mundsib) with the law, because of the 
uncleanliness of the water that has been touched, I mean, that the usual 
implication of the law in requiring the spilling of a thing and of washing the 
utensil is usually on account of the uncleanliness of the thing. About the 
objection raised by them that had this been due to the uncleanliness of the 
thing the number of washings would not have been stipulated, it cannot be 
denied that the law may single out some form of pollution from others 
assigning it a different hukm, because of the intensity of the contamination - 
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The Qadi (Ibn Rushd) said: “My grandfather, may Allah have mercy on 
him, ruled in the book a/-Mugaddimar that this tradition has a rational 
underlying cause, which is not related to uncleanliness, but is based on the 
likelihood that the dog licking the utensil is rabid, and the [viral] infection is to 
be feared. He said that it is for this reason that this number of seven has been 
laid down for its washing. This number has been used on many occasions in 
the law in relation to the treatment and medication for illnesses. What he 
expressed, may Allah have mercy on him, is an outstanding view conforming: 
with the method of the Malikites. If we say that this water is not unclean, it is 
better to provide a rational underlying reason rather than saying that it is non- 
rational when water in itself is clean. Some people raised an objection to this, 
according to what has reached me, saying that a rabid dog does not go near 
water when it has hydrophobia. What they said is true when this canine illness 
has reached serious proportions, but it is not so when it is in its early stages. 
Their objection, therefore, has no foundation. Further, the tradition does: not 
talk about water, and only the utensil has been mentioned. Perhaps, there is in 
its leftover some characteristic of a harmful nature, I mean, before rabies has 
reached more serious proportions. Such prescriptions in the law cannot be 
denied, Of a similar nature is the tradition about a fly falling on food, that itis 
to be immersed completely (and then thrown out). The underlying reason is 
that there is a disease in one of its wings, while in the other there is its 
antidote: 

The opinion in Malik’s school that the reference in the traditfon concerning 
the dog’s licking relates only to a dog whose taking as a pet is forbidden, or 
that it is a street dog, is weak and remote from this cause, unless the claimant 
Were to say that by this is meant a proscription of its restraining [as a pet]”. 


1.1.3.5. Issue 5: Leftovers from ritual purification 


The jurists disagreed about the leftovers from purification expressing five 
opinions. One group held that the leftovers of purification are clean absolutely 
(and purifying). This is the opinion of Malik, al-Shafil, and Abū Hanifa. 
nother group said that it is not permitted: for a man to purify himself with 
the leftover of a woman, but it is permitted for a woman to purify herself with 
the leftover of a man. A third group said that it is permitted for a man to 
Purify himself with the leftover of a woman as long as she is not sexually 
filed or menstruating. The fourth group maintained that it is not permitted 
or either one of them to undertake purification with the surplus water. of the 
other, untess they started using it at the same time. Another group said that it 
'S not permitted even if they commenced at the same time, which is Ahmad 
n Hanbal’s opinion. 
The reason for disagreement is based upon the differences in the relevant 
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traditions. There are four related traditions about this. First, the tradition that 
the Prophet (God’s peace and blessings be upon him) used to wash away major 
ritual impurities along with his wives using the same utensil. Second, the 
tradition of Maymiina that he washed with the surplus left by his wife. Third, 
the tradition of al-Hakam al-Ghifari that the Prophet (God’s peace and 
blessings be upon him) prohibited .the ablution by a man with the surplus left 
by a woman; this is recorded by Abū Dawiid and al-Tirmidht. ‘Fourth is the 
tradition of ‘Abd Allah ibn Sarjas, who said, “The Messenger of Allah (God’s 
peace and blessings be upon him) prohibited that a man may wash with the 
surplus left by a. woman, or that a woman may wash with the surplus left by a 
man, unless they commence at the same time”. The jurists.adopted two kinds 
of methods for the interpretation of these traditions: a method of preference, 
and a method of reconciling some and! preferring others. 

Some jurists preferred the tradition about the Prophet’s bathing along with 
his wives, drawing from the same vessel, over the rest of the traditions, for it 
was a tradition agreed upon by the compilers of the sahih traditions, and 
because there was no distinction in their view between bathing at the same 
time or bathing with the:surplus left by others. This is because bathing at the 
same time means that each is bathing with the surplus left by the other person, 
and further, because the tradition of Maymiina proved authentic along with 
this tradition, and was preferred over „the tradition of al-Ghifart. They, 
therefore, maintained the absolute purity of the leftovers of purification. Those 
who preferred the tradition of al-Ghifari over the tradition of Maymuna, 
which is the opinion of Abū Muhammad ibn Hazm, reconciled the tradition of 
al-Ghifari with the tradition about the Prophet’s bathing along with his wives, 
drawing from the same vessel. They also made a distinction between bathing 
together while drawing from the same vessel and bathing with a surplus left by 
the other. Thus, acting upon these two traditions alone, they permitted a man 
to undertake purification along with a woman drawing from the same vessel, 
and permitted her to purify herself with a-surplus left by him; however, they 
did not permit him to do so with a surplus left over from her purification. 

Those who used the method of reconciliation of all the traditions, except for 
the tradition of Maymiina, adopted the.tradition of ‘Abd: Allah ibn Sarjas, for 
it is possible to accommodate the tradition of al-Ghifari within it. So also the 
tradition of the Prophet bathing along with his wives, drawing from the sam? 
vessel. There is, however, an addition to it, which is that a woman also shou! 
not undertake purification with the surplus left over by a.man. Further, it '$ 
opposed by Maymiina’s tradition, which is recorded by Muslim. Yet some 
jurists have found a defect in it as some of its narrators used (doubting) 
statements like “I think” or “to the best of my knowledge, Abi al-Sha‘th@ 
related to me (such and such)”. Those who did not permit either one of them 
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to undertake purification with the leftover of the other nor allowed them to 
commence at the same time did so, perhaps, because the only tradition 
reaching them was that of al-Hakam al-Ghifari. They, therefore, drew an 
analogy for a man from the-case of the woman. I have no knowledge of the 
argument of those who prohibited only the left over of a woman who is 
sexually defiled or is menstruating, except that it is related from someone in 
the early generation, I believe from Ibn Umar. 


1.1.3.6. Issue 6: Ablution with the nabidh (a beverage) of dates 


Abii Hanifa, in an opinion opposed by his disciples and all the jurists of the 
regions, permitted ablution with the nabidh of dates during a journey on the 
basis of the tradition of Ibn ‘Abbas, which says: “Ibn Mas‘id went out with 
the Messenger of Allah on the night of the jinn and the Messenger of Allah 
asked him, ‘Do you have any water?’ He said, ‘I have nabidh in my container’. 
The Messenger of Allah (God’s peace and blessings be upon him) said, ‘Pour 
out some’. He (the Prophet) performed ablution with it saying, ‘It is a beverage 
and a purifying element’”. He also quoted the tradition of Abu Rafi the 
client of Ibn Umar, derived from Ibn Ma‘tid—which is almost the same—as 
follows: The Messenger of Allah (God’s peace and blessings be upon him) 
said, “It is good. fruit and purifying water”. They also claimed that this opinion 
is attributed to Companions like ‘Ali and Ibn ‘Abbas, and as there was no 
other Companion opposing them it amounted to a consensus. The 
traditionists, however, rejected this tradition because of the “weak line of 
narrators (in its isndd). Furthermore, more reliable channels have related that 
Ibn Mas‘id was not with the Messenger of Allah (God’s peace and blessings 
be upon him) on the night of the jinn. The majority rejected this tradition on 
the basis of the words of the Exalted, “And ye find not water, then go to high 
clean soil and rub your faces and your hands (therewith}”.® They said that He 
did not permit the use of anything beside water and clean soil. They also 
argued on the basis of the words of the Prophet (God’s peace and blessings be 
upon him), “Clean soil constitutes the ablution of a Muslim; even if water is 
not to be found for ten seasons, and as soon as he finds water let him touch his 
with it”. They (the Hanafites) could have said that the term water is used 
i the absolute sense in the tradition (thus, including nabidh), and it is an 

dition that does not constitute abrogation so that the Book should conflict 


: th it, but then it is against their principle that an addition constitutes 
UTOgation, aF 
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1.1.4. Chapter 4 Factors Nullifying Ablution 


The basis for this chapter are the words of the Exalted, “Or one of you cometh 
from the closet, or ye have touched women”,”! and the words of the Prophet 
(God’s peace and blessings be upon him) that “Allah does not accept prayers 
from one who is unclean, till he has performed ablution”. In this chapter they 
agreed about the nullification of ablution due to urination, visit to the privy, 
passing wind, madhy (prostatic secretion prior to cohabitation), and wady (fluid 
preceding or following urination), on the basis of the authenticity of the 
traditions laid down in this, when such excreta and discharges occur in a state 
of health. i 

There are seven issues in this chapter, about which they disagreed, that are 
like the principles of this subject. 


1.1.4.1. Issue 1: Unclean excretions from the body 


The jurists of the regions disagreed about the invalidation of ablution resulting 
from unclean excretions from the body into three opinions. One group took 
into account excretions alone, whatever the outlet or the state in which it is 
excreted. This was the opinion: of Abū Hanīfa, his disciples, al-Thawri, 
Ahmad, and a group among whom are Companions. They said that each 
unclean substance flowing from the body or excreted from it necessitates 
ablution, like blood, excessive nose-bleeding, drawing of blood, cupping, and 
vomiting, except for sputum in Abū Hanīfa’s view. Abū Yūsuf, one of the 
disciples of Abū Hanīfa, said that ablution is necessary if it is a mouthful. 
None of them considered minor bleeding as significant, except for Mujāhid. 
Some other jurists took into account the passages through which the excretion 
occurs as factors affecting the nullification of ablution and limited these to the 
anus and the penis, saying that anything excreted from these two passages 
invalidates ablution, whatever its nature whether blood, or stone, or mucus, 
and whatever the condition of the body, whether in health or sickness. Those 
who held this opinion include al-Shafil, his disciples, and Muhammad ibn 
‘Abd al-Hakam from among the disciples of Malik. Others took into account 
the passages and the type of excretions and also the manner of excretion. They 
said that normal excretions from these passages, like urine, faeces, madhy, 
wady, and wind, if passed in a state of health invalidate ablution. They did not 
take into account blood, bile, worms, nor the incontinence of urine. Those who 
upheld this opinion were Malik and most of his disciples. 

The reason for disagreement is that the unanimous conclusions of Muslim 
jurists over the invalidation of ablution due to whatever is excreted from the 
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two passages, like faeces, urine, wind, and madhy, on the basis of the apparent 
meaning of the Book and also of the traditions, led to three possible 
interpretations. First, that the hukm be related only to the substance of these 
things, which are agreed upon, as in Malik’s opinion, may Allah have mercy on 
him. Thé“second likelihood is that the hukm be associated with these things 
insofar as they are pollutants excreted from the body, because ablution is 
purification and purification is (adversely) affected by pollution. The third 
possibility is that the kukm be related to them insofar as they are excrements 
from these two passages. According to the last two views the requirement of 
ablution, because of these forms of uncleanliness that are agreed upon, belongs 
to the category of a particular injunction intended to be general. Malik and his 
disciples held that it is a particular category that is applied to its particular 
category. Al-Shafi“ and Abū Hanīfa agreed that the command belongs to the 
particular category intended to be general. Yet, they differed as to what is the 
generality intended here. Malik preferred his opinion requiring that the 
principle is to maintain the particular within its sphere till an evidence 
indicates otherwise. Al-Shafi‘t argued that what is intended is the passage and 
not what is excreted, because of their agreement over the obligation of ablution 
due to the passing of wind from (the passage) below, and that ablution is not 
an obligation when it is exhaled from above, although both are of the same 
category. The only difference between them is that of outlet. This indicates, it 
appears, that the kukm depends on the outlet, but this is weak, as the two kinds 
of winds are different with respect to characteristics and odour.” 

Abū Hanifa argued that the factor of annulment is the unclean excrement 
(coming out through any outlet), because of the adverse effect of uncleanliness 
on ritual purity, and though this kind of purification is legal it resembles the 
actual physical purification, that is, freedom from filth. Further, (he argued) on 
the basis of the tradition of Thawban “that the Messenger of Allah (God’s 
peace and blessings be upon him) vomited and:then performed ablution”; and 
also on the basis of what is related from Umar and Ibn Umar (God be 
Pleased with them) about the obligation of ablution due to a nosebleed. 
(Moreover, Abū Hanifa argued) on the basis of what is related about the 
Command of the Prophet (God’s peace and blessings be upon him) for the 
continuously menstruating woman to perform ablution at the time of each 
prayer. The meaning of all these, according to Abū Hanifa, is (that any) 
unclean excretion (from any passage annuls ablution). Al-ShafiSt and Abi 
Hanifa agreed that factors nullifying ablution'are effective even if they occur 
during sickness, because of the command of the Prophet (God’s peace and 
blessings be upon him) requiring ablution before each prayer in the case of the 
continuously menstruating woman, which is an illness. As for Malik, he was of 
the view that illness is effective in obtaining a concession on the analogy of the 
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continuously menstruating woman, who was simply ordered to wash herself. 
The reason is that this tradition of Fatima bint Hubaysh is agreed upon for its 
authenticity, and there is a dispute only about the addition, that is, the order to 
perform ablution before each prayer. It has, however, been declared sahih by 
Abū Umar ibn ‘Abd al-Barr, on- the analogy of one who bleeds incessantly 
as in the case of Umar (God be.pleased with him), who continued to perform 
his prayer while blood was flowing out of his wound. 


1.1.4.2. Issue 2: Sleep 


The jurists disagreed about sleep, expressing three opinions. One group of 
jurists held the view that it is a factor of annulment, and made ablution 
obligatory after it whether it was for a short or for a long duration. Another 
group held that it is not so, and they did not make ablution obligatory after it, 
unless the person was convinced, in accordance with the opinion of those who 
do not acknowledge doubt, that he had acquired kadath,™ or when he was ina 
doubt that he had, in accordance with the opinion of those who consider doubt 
{as an effective factor). Some in the early generation.used to depute a person to 
keep track of their state during sleep, that is, whether they had acquired 
hadath. Another group made a distinction between a light short sleep and a 
long deep sleep. They made ablution obligatory after a deep sleep, but not 
after light sleep. This is upheld by the fugah@ of the regions, and by the 
majority. 

As some (bodily) positions facilitate deep sleep as well as discharge of 
annulling elements more than other positions, the jurists differed about them. 
Malik said that the person who sleeps reclining on his side or prostrate must 
perform ablution, whether the sleep was long or short, but one who sleeps in a 
sitting posture is under no obligation for ablution, unless such sleep becomes 
very long. His opinion about one (who sleeps while) bowing differed. He said 
once that his Aukm is the same as that of the person standing, while he said 
another time that his Aukm is that of the person prostrating. Al-Shafi‘T said 
that whenever a person sleeps, whatever his posture, he is obliged to perform 
ablution, except for the person dozing off while sitting. Abū Hanifa and his 
disciples said that there is no ablution for a person who sleeps, except for one 
sleeping on his side. 

The basis for disagreement among them on this issue is the conflict of the 
relevant traditions. There are traditions whose apparent meaning implies that 
there is no ablution at all for a person who goes to sleep, like the tradition of 
Ibn ‘Abbas, “that the Messenger of Allah (God’s peace and blessings be upon 
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him) visited Maymina and went to sleep at her place till they could hear‘him 
breathing. He then arose and prayed without performing ablution”. There is 
the saying of the Prophét (God’s peace and blessings be upon him) which is as 
follows: “If one of you dozes off during prayer, he should lie down till he is no 
longer sleepy (and then resume prayer): For it is possible that he intends to 
seek forgiveness of his Lord, but may err and slander himself”. It is also 
related that the Companions of the Prophet (God’s peace and blessings be 
upon him)'used to doze off in the mosque till their heads would sink low. 
They prayed after this without performing ablution. All these are established 
traditions. There are also others whose obvious meaning indicates that sleep is 
a form of hadath. The clearest of these is the tradition of Safwan ibn ‘Assal in 
which he said, “We were on a journey with the Prophet (God’s peace and 
blessings be upon him) when he ordered us not to take off our boots because of 
a visit to the privy, urination, or sleep, and that we should take them off only 
in case of sexual defilement”. He thus held urination, visit to the privy, and 
sleep to be similar. It has been declared sahih by al-Tirmidhi. Among these is 
also the preceding tradition of Aba .Hurayra, which is the saying of the 
Prophet (God’s peace and blessings be upon him), “When one of you wakes up 
from sleep, he should wash his hand before putting it into the water (utensil)”. 
Its apparent meaning is that sleep necessitates ablution, whether it is short or 
long. Similarly, the apparent meaning of the verse of wud, according to 
those who derive such a meaning from the words of the Exalted, “O ye who 
believe! When ye rise up for prayer, wash your faces, and your Rands up to the 
elbows, and lightly rub your heads and (wash) your feet up to the ankles”,” 
that is, when you arise from sleep, in accordance with what is related from 
Zayd ibn Aslam and other early authorities. 

As the apparent meanings of all these traditions were in conflict, the jurists 
decided the issue on the basis of one of two methods: the method of preference 
or the method of reconciliation. Those who applied the method of preference, 
either dropped the obligatién of ablution after sleep completely on the basis of 
the apparent meaning of the traditions that drop it, or imposed it always after 
sleep, whether short or prolonged, on the basis of traditions that impose it, 
that is, in accordance with the prescribing tradition that was preferred by chem 
or in accordance with the tradition that dropped it. Those who adopted the 
Method of reconciliation interpreted the traditions prescribing ablution to 
‘pply to extended sleep, and interpreted the traditions waiving ablution to 
apply to a short sleep. This, as we have said’ is the opinion of the majority, and 
reconciliation is better than preference, as far as it is possible, according to 
Most experts on uşāl al-figh. 
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Al-Shafit interpreted the traditions so as to exempt, from among the 
positions of the person sleeping, the sitting posture alone, as this was 
established to be an authentic report about the Companions, that is, they used 
to sleep while sitting and then prayed without performing ablution. Abi 
Hanifa made it obligatory only after sleep while reclining on the side, as this 
has been stated in a marfu tradition, and in a saying of the Prophet (God’s 
peace and blessings be upon him): “Ablution is obligatory on one who sleeps 
reclining on one side”. The narration has been established from Umar. Malik 
said: Since sleeping can be a cause of annulment of ablution only on account of 
the fact that it makes easy the release of the cause of hadath. In forming his 
views, Malik took into account three things: soundness, duration, and posture. 
He did not stipulate either duration or soundness for a posture that usually 
facilitates the occurrence of hadath, but he did do so for postures that normally 
do not do so (like standing or sitting). 


1.1.4.3. Issue 3: Touching women 


The jurists disagreed about the obligation of ablution for a person who touches 
a woman with his-hand or with other sensuous limbs. One group held that one 
who touches a woman reaching out for her when there is no barrier or covering 
between the touching skins, is obliged to perform ablution. Similarly, one who 
kisses her, as a kiss, according to them, is a kind of touching, whether or not 
he derives pleasure from it. This opinion was upheld by al-Shafi‘t and his 
disciples, except that he once made a distinction between the person touching 
and the person being touched, making ablution obligatory for the person 
touching to the exclusion of the person touched; another time he held that it 
was obligatory on both. A third time he made a distinction between women in 
the prohibited degree and a wife, making ablution obligatory in the case of 
(touching) the wife, but not in the case of women in the prohibited degree, 
while another time he held them to be similar. Others made ablution obligatory 
only when lustful pleasure is felt or it was intended. Upholders of this view go 
into details making a distinction in the case of the existence of a covering or 
otherwise, and in the case of particular limbs whose touching is harmful. In-the 
case of kissing, they did not stipulate pleasure. This is the opinion of Malik 
and the majority of his disciples. Some negated the obligation of ablution for 
the person touching women, which is the opinion of Abii Hanifa. Each of these 
schools has predecessors from among Companions (holding these views), 
except the stipulation of pleasure, for I do not remember that any Companion 
stipulated this. 

The reason for disagreement is the equivocality of the term “touching” in 
the usage of the Arabs. The Arabs apply it sometimes for touching that is by 
hand, and sometimes use it as an allusion to intercourse. A group of jurists, 
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therefore, held that touching causing ablution according to the words of the 
Exalted, “or ye have touched women .. as means intercourse (which leads to 
major ablution, that is, bathing). Others maintained that the meaning here -is 
that of touching by hand, and among them are those who considered it to be a 
general term intended for the particular, and, therefore, stipulated pleasure in 
it. There were those among them who deemed it a general term intended for 
the general, because of which they did not stipulate pleasure (for annulment). 
Those who stipulated pleasure were drawn to this by what restricts the 
generality of the verse, namely, the tradition that says that the Prophet (God’s 
peace and blessings be upon him) used to touch ‘isha while prostrating, 
and perhaps she did too. The traditionists recorded the tradition of Habib ibn 
Abt Thabit from Urwah from ‘Aisha: “He the Prophet (God’s peace and 
blessings be upon him) used to kiss some of his wives and then go out to pray, 
but did not perform ablution. I said, ‘Who could that be, but you, and she 
smiled”, Abu “Umar said that this tradition was deemed feeble by the 
scholars of Hijaz, but was considered’ sakih by those of Kiifa. Yet, he held it to 
be authentic, saying that this tradition was also related through Mabad ibn 
Nubata. Al-Shafi‘l said that if the tradition of Mabad ibn Nubata about 
kissing is established, I do not maintain the obligation of ablution for it, or for 
touching, 

Those who made ablution obligatory upon touching by hand, argued that 
the term “touching” is used in its primary application to touching by hand and 
is applied metaphorically to intercourse, and if the word vacillates between the 
primary and metaphorical uses, it is better to confine it to the primary 
meaning, unless an evidence indicates the metaphorical meaning. The others 
could have said that when the use of a metaphorical term becomes frequent it 
is more expressive in its metaphorical sense than in its actual meaning, like the 
term gh@it, which is more expressive in denoting a visit to the privy than it is 
in denoting depressed ground, which is its actual meaning. What I believe is 
that the word “touching”, though it is equally expressive of both meanings, or 
almost equal, is more vivid, in my view, for denoting intercourse though it is a 
Metaphor, as Allah, the Glorious and Exalted, has used the terms mubdshara, 
“contact”, and mass, “touching”, for copulation and they denote the meaning 
of touching. It is on the basis of this interpretation of the verse that the 
argument is made for the permissibility of tayammum in the case of one with a 
Major impurity, without requiring the assumption of advancing or delaying in 
the order of the words in the relevant texts, as will be coming up in what 
follows, and the conflict between the verse-and the traditions is also removed 
on the basis of the other interpretation. 
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The opinion of those who understood from the verse both meanings of 
touching (by hand or by way of intercourse) is weak, as the Arabs, when-they 
use an equivocal term, intend: thereby one of the meanings that can be 
indicated by the term and not all the meanings that may be indicated. This 
itself is obvious in their language. 
1.1.4.4. Issue 4: Touching the penis ve 
The jurists differed about it expressing three opinions. There are those who 
made ablution obligatory because of it, whatever the nature of the touch. This 
is the opinion of al-Shafi‘l, his disciples, Ahmad, and Dawid. Some of them 
did not make ablution obligatory at all in this case. These are Abū Hanifa and ' 
his disciples. Both parties have predecessors among the Companions and the 
Tabitin. A group of jurists made a distinction between touching it in a 
certain state and touching it in a different state. These jurists are further 
divided into sub-groups. Some made a distinction based on whether the person 
derives pleasure from it. Others made a distinction on the basis of whether he 
touches it with the inner part of the hand (palm): or with the outer part. They 
made ablution obligatory in the case of pleasure, but not in its absence; 
similarly, they (the other group) made it obligatory in the case of touching 
with the palm, but not in the case of touching with the outer part. These two 
considerations are related from the disciples of Malik. It was as if the 
consideration of the inner part of the hand refers to the derivation of pleasure. 
Some jurists made a distinction on the basis of intention and forgetfulness, 
making ablution obligatory in the case of intention, but not in case of 
forgetfulness. This is related from Malik, and is the opinion of Dawid and his 
disciples. Still: others held that ablution following touching is recommended 
and not obligatory. Abū Umar said ‘that this is the settled view related from 
Malik by his disciples from among the residents of a/-Maghrib, but the 
narration varies. l 

The reason for disagreement is that there are two conflicting traditions in 
this. First is the tradition related from Busrah (daughter of Safwan) that she 
heard the Messenger of Allah (God’s peace and blessings be upon him) saying, 
“When one of you touches his penis he should perform ablution”. This is the 
best known tradition laid down about the obligation of ablution from touching 
the penis, is recorded by Malik in his a/-Muwatt@, and has been 
authenticated by Yahya ibn Man and Ahmad ibn Hanbal, but has been 
declared weak by.the jurists of Kūfa. It is also related in the same meaning 
from Umm Habiba, and Ahmad ibn Hanbal declared it to be authentic. A 
version similar in part is related through Abii Hurayra. Ibn al-Sakan, held it to 
be authentic, though it has not been recorded by al-Bukhari or Muslim. The 
second tradition, which opposes this, is related from Talq ibn ‘Ali, who said, 
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“We came up to the Messenger of Allah (God’s peace and blessings be upon 
him) and there was a man with him, who appeared to-be a bedouin. He said, 
‘O Messenger of Allah! What do you say about a man who touches his penis 
after performing ablution? He said, ‘Is it not but a part of you?” This has 
also been*recorded by Abu Dawid and al-Tirmidhi, and has been declared 
authentic by many scholars among the Kiifis and others. 

The jurists chose to interpret these traditions in one of two ways: acceptance 
of one and rejection of the other by the method of preference or abrogation, or 
the method of reconciliation. Those who preferred the tradition of Busra or 
considered it to have abrogated the tradition of Talq ibn ‘Ali upheld: the 
obligation of ablution after touching of the penis, while those who preferred 
the tradition of Talq ibn ‘Alt dropped the obligation of ablution resulting 
from the touch. Those who desired to reconcile the two traditions made 
ablution obligatory in one case, but not in the other, or they interpreted the 
tradition of Busra to indicate recommendation and the tradition of Talq ibn 
‘Alt to indicate the negation of obligation. The arguments adduced by each 
party for preferring the tradition of its choice are (too) many and their 
discussion is lengthy. They are available in their books, but the points of 
disagreement are those that we have indicated. 


1.1.4.5. Issue 5: Eatables prepared on fire 


The jurists in the first period disagreed about the obligation of ablution after 
eating what was cooked on fire, because of the conflict of the traditions related 
about it from the Messenger of Allāh (God’s peace and blessings be upon 
him). The majority of the jurists of the regions after the first period agreed 
about dropping the obligation, for it was established for them that such was the 
Practice of the four Caliphs, and also because of the tradition related from 
Jabir, who said, “One of the last commands of the Messenger of Allah (God’s 
Peace and blessings be upon him) was to relinquish ablution after consuming 
what was cooked on fire”. It is recorded by Abii Dawid. But a group of 
scholars from the traditionists, Ahmad, Ishaq, and a group besides them held 
that ablution is obligatory only after eating camel meat, because of an 
established tradition on this point from the Prophet (God’s peace and blessings 
be upon him). 


1.1.4.6. Issue 6: Laughter during prayer 


Abii Hanifa expressed a deviant opinion as he made ablution obligatory for one 
Who laughs during prayer, because of a mursal tradition” of Abū al-‘Aliyah, 
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which states that a group of people laughed during prayer and the Prophet 
(God’s peace and blessings be upon him) ordered them to repeat ablution and 
prayer. The majority rejected this tradition for its being a mursal and opposed 
to the principles, as it makes something a cause of invalidating ablution during 
prayer, but not when one is not praying. It is, however, a mursal that is sound, 


1.1.4.7. Issue 7: Ablution afier carrying the dead 


One group of jurists deviated by making ablution obligatory because of 
carrying the dead. There is a tradition for it that is weak, “One who bathes the 
dead let him take a bath, and one who carries them let him perform ablution”. 

It is necessary to know that the majority of the jurists made ablution 
obligatory due to the loss of senses, whatever its cause, like fainting, insanity, 
or intoxication. All: of them held it to be analogous to sleep, that is, they 
maintained that if sleep makes ablution obligatory in a state that normally leads 
to: hadath, namely, sound sleep, it is appropriate that the loss of reason should 
cause this too. 

These are the issues of -this chapter that are agreed upon: or are widely 
known to be disputed. We must now move to the fifth chapter. 


1.1.5. Chapter 5 Identification of Acts for which this form of 
Purification is Stipulated 


The basis of this chapter are the words of the Exalted, “O ye who believe! 
When ye rise up for prayer, wash your faces, and your hands up to the elbows, 
and lightly rub your heads and (wash) your feet up to the ankles” 56 and the 
words of the Prophet (God’s peace and blessings be upon him), “Allah does 
not accept prayer without purification nor charity from misappropriated 
proceeds”. 

The jurists, therefore, agreed that purification is one of the conditions of 
prayer, because of these evidences, though they differed on whether it is a 
condition of validity or a condition of obligation. They did not disagree that it 
is a condition for all forms of prayer, except the funeral prayer and prostration, 
that is, the prostration of recitation, for there is some deviant disagreement 
about that. The reason for this are the different possibilities in the meaning of 
the term “sa/ah” (prayer). They differed as to whether the term applies to the 
funeral prayer and prostration on reciting certain Quranic verses. Those who 
maintained that the term “sa/ah” applies to the funeral prayer and tO 


56 Quran 5 : 6. 


p 


THE BOOK OF (RITUAL) PURIFICATION (TAĤARA) 41 


prostration (of recitation) itself, and these are the majority, stipulated this form 
of purification for it, while those who held that the term does not apply to 
them; as the funeral does not involve bowing or prostrations, and there is no 
standing or bowing in prostrations (of recitation) either, they did not stipulate 
this form of purification for it. There are four issues related to this chapter 
under this main issue. 


1.1.5.1. Issue 1: Is this purification a condition for touching the mushaf? 


Malik, Abū Hianifa, and al-Shafif held that it is a- condition for 
touching the mushaf (copy of the Quran), while the Zahirites held that it is 
not. The reason for disagreement is whether the meaning of the words of the 
Exalted, “Which none toucheth save the purified”,’ refers to humans or 
angels, or whether this statement implies a prohibition or is just a report. 
Those who deemed the word “purified” to mean humans, and interpreted the 
statement as a prohibition, said that it is not permitted for anyone, but the 
purified to touch the mushaf- Those who interpreted it as a report and 
interpreted the word “purified” as an allusion to angels said that there is no 
indication in the verse about the stipulation of purification as a condition for 
touching the mushaf. And as there is no evidence in the Book or in the sunna, 
the matter is to be left to the original rule of non-liability, which is 
permissibility. 

The majority argued for their opinion on the basis of the tradition of ‘Amr 
ibn Hazm “that the Prophet (God’s peace and blessings be upon him) wrote: 
‘None but the purified touch the Quran.’”. The traditions of ‘Amr ibn 
Hazm are disputed among the scholars with respect to the obligation of acting 
upon them, as a writing error (tashif) occurred in them, though I have seen Ibn 
al-Mufawwaz declaring them as sahih when reported by reliable narrators, for 
they are letters of the Prophet (God’s peace and blessings be upon him). The 
Same is said about the traditions of ‘Amr ibn Shuayb from his father from 
his grandfather, though the Zahirites reject them. Malik made an exemption in 
the case of minors touching the mushaf when they are not purified, as they 
have not reached the age of liability. 


1.1.5.2, Issue 2: Obligation of (minor) ablution for one involved in a major 
Impurity 


The jurists disagreed about the obligation of (performing the minor) ablution 
°F a person who was sexually defiled, in certain cases. The first is when, 
‘ving committed a major hadath, he wishes to continue sleeping. The 
Majority upheld the recommendation of ablution, but not its obligation. The 
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Zahirites maintain that it is obligatory, because it is established from the 
Prophet (God’s peace and blessings be upon him) .through the tradition of 
“Umar that he asked the Messenger of Allah (God’s peace and blessings be 
upon him) what he had to do when he is involved in a major hadath (like 
intercourse or seminal discharge) during the night. The Messenger of Allah 
(God’s peace and blessings be upon him) said to him, “Perform ablution and 
wash your penis, and then go to sleep”. This is also related from him through 
‘Aisha. The majority chose to construe the command as a recommendation 
and to relegate the literal meaning due to its incompatibility with the obligation 
of purification when the intention is to go to sleep, that is, legal compatibility. 

They (the majority) also argued for this on the basis of other traditions, the 
most authentic of which is the tradition of Ibn ‘Abbas that the Messenger of 
Allah (God’s peace and blessings be upon him) once returned from the privy 
and was brought food. It was said to him, “Should we not bring you (water 
for) purification?” He replied, “Am I going to pray that I should perform 
ablution?” In some versions, it was said to him, “Would you perform 
ablution?” He replied, “I have not resolved to pray as yet, so that I may 
perform ablution”. Seeking support from this is weak, for it is one of the 
weakest kinds of implication of the text. They also argued on the basis: of the 
tradition of ‘A?isha “that the Messenger of Allah (God’s peace and blessings 
be upon him) used to go to sleep after being involved in a major hadath 
without touching water”. This, however, is a weak tradition. 

Likewise, they disagreed about the obligation of ablution for the person with 
a major fadath when he Wishes to eat or drink, or one who wishes to re- 
copulate. The majority decided to drop the obligation due to the lack of (legal) 
compatibility of purification with all these things, as purification has been 
prescribed in the law for solemn occasions (ritual) like prayers. In addition to 
this, there is a conflict of traditions on this issue. It is related from the Prophet 
(God’s peace and blessings be upon him) “that he ordered that a person with 
janaba, wishing to repeat intercourse, should perform: ablution”. It is also 
related that he used to cohabit and then repeat it without performing ablution. 
Similarly, the prohibition of eating and drinking for a person with janaba is 
related from. him, unless the person performed ablution. Its permissibility is 
also related from him. 


1.1.5.3. Issue 3: Ablution for circumambulation (tawaf) 


Malik and al-Shafif stipulated ablution for circumambulation, while Abii 
Hanifa held it to be unnecessary. The reason for disagreement is the vacillation 
of the hukm of circumambulation whether it should be associated with the 
hukm of prayers. On the one hand, there is the established report “that the 
Messenger of Allah (God’s peace and blessings be upon him) prohibited 
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circumambulation to the menstruating woman, just as he prohibited her to 
pray”. From this aspect tawaf resembles prayer. In some traditions 
circumambulation has been called prayer. 

Abū Hanifa’s argument is that purification is not a condition for everything 
that is prohibited during menstruation, when it is to be performed after the 
cessation of menstruation. For example, fasting in the opinion of .the majority 
(does not need ablution). 


1.1.5.4. Issue 4: Reciting the QuPan and remembering Allāh without 
ablution Ei 


The majority maintained that it is permitted for a person who has not 
performed ablution to recite the Quran and engage in the remembrance of 
Allah. A group of jurist said that this is not permitted, unless he performs 
ablution. 

The reason for disagreement are two established conflicting traditions. The 
first is the tradition of Abu Jahm, who said, “The Messenger of Allah (God’s 
peace and blessings be upon him) was coming from the side of BPr Jamal 
when he met a man who greeted him (with a salām). The Prophet did not 
return the greeting till he reached the side of the wall, where he rubbed his 
face and hands, and then returned the greeting”. The second tradition is that 
of ‘A, “that nothing prevented the Messenger of Allah (God’s peace and 
blessings be upon him) from the recitation of the Quran, except jandba”. 

The majority maintained that the second tradition had abrogated the first, 
while those who made ablution obligatory for the remembrance of Allāh 
Preferred the first tradition. 


1.2. THE BOOK OF BATHING (GHUSL) (THE MAJOR ABLUTION) 


The basis for this kind of purification are the words of the Exalted; “And if ye 
are involved in a major hadath, purify yourself”.5 The discussion covering its 
Tules—after having learned its obligation, on whom it is obligatory, and the 
identification of the thing to be used, which is unadulterated water—is 
undertaken in three chapters. The first chapter relates to the identification of 
the acts involved in this purification. The second relates to the factors 
invalidating it. The third chapter covers the akkdm of the invalidation of this 
Purification. x 

About the person on whom it is obligatory, it is incumbent upon each 
Person who is under an obligation to pray, and there is no dispute about this. 


l 
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Similarly, there is no dispute about its obligation, and its evidences are the 
same as those for ablution, which we have mentioned. Likewise, the ahkam 
relating to the categories of water, whose discussion has preceded. 


1.2.1. Chapter 1 Identification of the Acts of this Category of 
Purification 


There are four issues related to this chapter. 


1.2.1.1. Issue 1: Running the hand over the entire body 


The jurists disagreed over whether running the hand over the entire body (i.e. 
massaging the skin while water is running over it) is a condition for this 
purification, as is the case in the purification of limbs while performing 
ablution, or whether it is sufficient to let water flow over the entire body 
without running the hand over the body. The majority of the jurists 
maintained that letting water flow over the body is enough. Malik, most of his 
disciples, and al-Muzani from among the disciples of al-Shafi‘t held that if 
the person undertaking purification misses a single spot of his body over which 
he does not pass his hand, his purification remains incomplete. 

The reason for disagreement is the equivocality of the term “ghus?’, and the 
conflict of the apparent meanings of the traditions related about the description 
of bathing with the analogy of bathing based upon ablution. In the established 
traditions relevant to the subject of the Prophet’s bath, and which are related 
through ‘A’isha and Maymiina, there is no mention of massaging the body, 
they only mention the flowing of water over it. In the tradition of ‘Aisha, 
she says, “When the Messenger of Allah (God’s peace and blessings be upon 
him) took a bath after sexual engagement, he would first wash his hands. He 
then poured water from his right hand over to the left hand with which he 
washed his genitals. Then he performed a minor ablution, like he did for his 
regular daily prayers. Thereafter, taking up water he would insert his fingers 
down to the roots of his hair and pour three handfuls of water over his head. 
Finally, he would let water flow over his entire body”. 

The description given in the tradition of Maymiina is similar to this, except 
that here he delayed washing his feet up to the end of the purification. In the 
tradition of Umm Salama too, when she asked the Prophet (God’s peace and 
blessings be upon him) “whether she should undo her plaits while bathing 
after sexual engagement. The Prophet (God’s peace and blessings be upon 
him) said, ‘It is enough if you splash over your head three handfuls of water, 
then let water flow over yourself, and with that you are purified’”. This is the 
most persuasive tradition about dropping the requirement of massaging 45 
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compared to the other traditions, for it is not possible that a person describing 
her own purification would omit mentioning massage if it were included in his 
description for her of all the conditions of this ablution. Because of this, the 
jurists agreed that the descriptions provided in the traditions of ‘A?isha and 
Maymūna are complete descriptions, but what is laid down in the tradition of 
Umm Salama covers the obligatory essential elements (arkan), and minor 
ablution performed before the major ablution (bathing) is not a condition for 
it, except for an odd opinion attributed to al-Shafil, although his opinion 
exhibits some strength derived from the apparent meaning of the traditions 
The opinion of the majority exhibits analytical strength, for it is obvious that 
purification is a condition for the validity of ablution, and it is not ablution that 
is a condition for the validity of purification. This is a case of conflict between 
analogy. and the apparent meaning of a tradition, and al-Shafi‘i’s method is to 
give predominance to the apparent meaning of a tradition over analogy. 

A group of jurists adopted, as we have noted, the apparent meaning of the 
traditions and gave it predominance over. analogy constructed upon ablution; 
therefore they did not make massaging obligatory. Others gave- predominance 
to the analogy of this purification, built upon ablution, over the apparent 
meaning and made massaging of the body obligatory, as is the case in ablution. 
Those who preferred analogy made massaging obligatory, while those who 
preferred the apparent meaning over analogy did not consider massaging to be 
an obligation. I mean by analogy, the analogy of (this) purification based upon 
ablution. 

There is weakness in the argument based on the application of the term 
“ghus?” to bathing, whether it is with massaging or without it, as the terms 
“purification” and “bathing” are applied, in the usage of the Arabs, equally to 
both meanings. 


1.2.1.2. Issue 2: Intention as a prerequisite 


They disagreed on whether intention is included in the conditions of this 
Purification (ghusf), just like their disagreement in the case of the minor 
ablution. Malik, al-Shafi‘i, Ahmad, Abū Thawr, Dawid, and his disciples 
held that intention is one of its conditions. Abū Hanifa, his disciples, and al- 

hawri held that intention is not required, as in the case of minor ablution. 
_ The reason for disagreement on the question of intention is the same as that 
in the case of the minor ablution, which has preceded. 


1.2.1.3. Issue 3: Rinsing of the mouth and snuffing up water into the 
nostrils : 


They disagreed about madmada and istinshag in this category of purification 
too, like their disagreement in the case of the minor ablution, that is whether 
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they are obligatory. A group of jurists held that these are not obligatory in 
bathing, while another group considered them obligatory. Those who 
maintained a negation of obligation include Malik and al-Shafi‘t, while those 
who made it obligatory include Abū Hanifa and his disciples. 

The reason for disagreement is the conflict of the apparent meaning of the 
tradition of Umm Salama with the traditions that were transmitted about the 
description of the Prophets performance of minor ablution prior to his 
purification (bathing), because the traditions transmitted about the description 
of his minor ablution prior to his purification mention madmada and istinshaq, 
while the tradition of Umm Salama mentions neither madmada nor istinshaq. 
Those who considered the traditions of ‘A°isha and Maymiina as elaborations 
of the unexplained parts of the tradition of Umm Salama, and also as an 
explanation of the words of the Exalted, “And if ye'are involved in a major 
hadath, purify yourselves”, made rinsing of the mouth,and snuffing of water 
into the nostrils obligatory, while those who considered‘ them as conflicting 
reconciled them: so as to construe the implication of the traditions of ‘Aisha 
and Maymiina for a recommendation, and the implication’of the tradition of 
Umm Salama as an obligation. 

Because of this, they disagreed ‘about the hukm of letting the hair loose, so as 
to let water reach its roots on the head (takh/il), whether it is obligatory for this 
category of purification. Malik deems it recommended, while others view it as 
obligatory. Those who made takhlil obligatory supported their opinion with 
the report from the Prophet, “Under each hair is jandba (major hadath), so 
beautify the skin and let the hair get wet”. 


1.2.1.4. Issue 4: Continuous and sequential performance 


They disagreed on whether a condition for this category of purification is 
continuous and sequential performance, as was their disagreement in the case 
of the minor ablution. The reason for disagreement is whether the acts of the 
Prophet are to be construed as obligatory or recommended. It has not been 
transmitted from the Prophet (God’s peace and blessings be upon him) that he 
ever performed ablution, except in an ordered and sequential manner. A group 
of jurists held that sequence in this category of purification (ghusl) is more 
pertinent than it is in the minor ablution with respect to the head and the rest 
of the body, because of the words of the Prophet (God’s peace and blessings be 
upon him) in the tradition of Umm Salama, “It is enough for you to splash 
over your head three handfuls of water, and then let water flow over your 
body”. The conjunction particle “thumma” (then) implies sequence, without 
dispute, according to lexicologists. 


5° Quran 5 : 6. 
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1.2.2. Chapter 2 Identification of the Factors Causing the 
Nullification of this Purification 


The basis of this chapter are the words of the Exalted, “And if ye are involved 
in janaba, purify yourself,” and His words, “They question thee (O 
Muhammad) concerning menstruation. Say: It is a suffering, so let women 
alone at such times and approach them not till they are cleansed. And when 
they have purified themselves, then go in unto them as Allah has enjoined 
upon you”. 

The jurists agreed ibout the obligation of this major ablution (full washing). 
arising from two kinds of kadath (ritual pollution). First, is the flowing of 
maniyy (this is known as the major fadath) in sound health during sleep, or 
while awake, both in the case of a male and of a female, except for what is 
related from al-Nakha‘, who did not require bathing for a woman after a: wet 
dream. The majority agreed about the similarity of women to men with respect 
to wet dreams because of the established tradition of Umm Salama. She said, 
“O Messenger of Allah! If a woman sees in her sleep what a man sees, does she 
have to take a bath?” He replied, “Yes, if she finds moisture”. The second 
tradition, whose authenticity they also agreed about, relates.to menstruation, 
and requires that bathing be.performed, when it ceases. This is also based on 
the words of the Exalted, “They question thee (O Muhammad) concerning 
menstruation. Say: It is a suffering, so let women alone at such times and 
approach them not till they are cleansed. And when they have purified 
themselves, then go in unto them as Allah has enjoined upon you”. o 
Furthermore, it is based upon reports of the Prophet’s instructions to ‘Aisha 
and other women about bathing. They differed in this chapter about two issues 
that are like basic principles. 


1.2.2.1. Issue 1: Obligation of purification after cohabitation 


The Companions, may Allah be pleased with them, disagreed about the 
obligation of purification following cohabitation. Some of them said that 
purification is obligatory after contact of the genitals, irrespective of the 
Occurrence of ejaculation. This is upheld by the majority of the jurists of the 
Provinces, Malik, his disciples, al-Shafi‘l, his disciples, and a group of the 
dhirites, Another group of .the Zahirites maintained the obligation of 
Purification in case of coition only. 

The reason for their disagreement over this issue stems from the conflict of 
relevant traditions, for there are two established traditions whose authenticity 


© Quran 5.: 6. 
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is agreed upon by the traditionists. The Qadi (Ibn Rushd) said: “When I say 
established, I mean by it a tradition recorded by al-Bukhari or Muslim,,or one 
that is recorded by by both”. One of these is the tradition of Abu Hurayra 
from the Prophet (God’s peace and blessings be upon him), who said, “If he 
places himself between the four parts (thighs) of a woman, joining his genitals 
with hers, bathing becomes obligatory”. The second tradition is from 
SUthman, when it was said to him, “What do you think of the man who 
cohabits with his wife, but does not ejaculate?” He replied, “He is to perform 
(the minor) ablution like he does for prayers—I heard this fromthe Prophet 
(God’s peace and blessings be upon him)”. 

The jurists were divided into two opinions about these traditions. The first 
is based upon abrogation, while the second follows what is agreed upon in case 
of conflict when neither preference nor reconciliation is possible. The majority 
maintained that Abū Hurayra’s tradition abrogates that of Uthman. Their 
argument is based upon what is related from Ubayy ibn Ka‘, who said, “The 
Messenger of Allah (God’s peace and blessings be upon him) granted a 
concession in the early days of Islam, but later ordered bathing”. It is recorded 
by Abii Dawiid. Those who held that the conflict between these two traditions 
-cannot be resolved through reconciliation or by preference maintained that 
recourse to what is agreed upon becomes necessary, which is the obligation of 
purification upon ejaculation. The majority preferred Abū Hurayra’s tradition 
on the basis of analogy, saying that as consensus has occurred on the point that 
the contact of the genitals invokes the kadd penalty, it must also be the cause 
giving rise to bathing. They related that the analogy has been derived from the 
practice of the four Caliphs. The majority preferred it also on the basis of 
‘Aisha’s tradition and her reports from the Messenger of Allah (God’s peace 
and blessings be upon him), as recorded by Muslim. 


1.2.2.2. Issue 2: Seminal discharge invoking purification 


The jurists differed about the condition of seminal discharge that gives rise te 
the obligation of the major purification. Malik took it into account when 
accompanied ‘by (lustful) pleasure, while al-ShafiT said that mere emission 
leads to the obligation of purification, irrespective of accompanying sensual 
pleasure. There are two reasons for their disagreement. The first is whether 
the term “junub” (being in a state of major ritual pollution) is also applicable to 
one who is involved in this way, though not in the normal manner. Those wh? 
held that it applies only to one who has become ritually polluted in the normal 
manner, did not require purification upon seminal discharge unaccompanied 
by pleasure. Those who held that it applies to seminal discharge whatever the 
manner, made purification obligatory because of it, even when unaccompani¢ 
by pleasure. 


aS 
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The second reason is the similarity of emission without pleasure with the 
blood of the irregularly bleeding woman. They disagreed whether the flow of 
such blood should give rise to the obligation of purification. We shall mention 
this in the chapter on menstruation, though it pertains to this topic too. 

In Malik’s-school there is a case discussed under this topic, which relates to 
a person who derives pleasure on provocation, but he ejaculates later after the 
pleasure has subsided (coitus interruptus). If he has bathed before this 
pleasureless ejaculation, it is said that he has to renew purification, while it is 
also said that he need not repeat it. The reason is that this type of ejaculation is 
accompanied by pleasure for part of the copulation, but not thereafter. Those 
who gave predominance to the state of pleasure said that purification is 
obligatory, while those who considered the absence of pleasure significant said 
that purification is not obligatory. 


1.2.3. Chapter 3 Ahkam of Janaba and Menstruation 


12.3.1. Section 1: Janaba 


The ahkam about the form of major ritual pollution designated as janaba are 
covered in three issues. 


1.2.3.1.1. Issue 1: Entry into the mosque in a state of jandba 


The jurists disagreed about the entry of the junub into the mosque, expressing 
three opinions. One group of jurists prohibited this absolutely, which is the 
opinion of Malik and his disciples. Another group, including al-Shafi‘, 
Prohibited staying in the mosque and permitted one who is passing through it. 
The third’ group, including Dawid and his disciples, permitted this for all. 
The reason for disagreement between al-Shafi‘t and the Zahirites is based 
on the vacillation: of words of the Exalted, “O ye who believe! Draw not near 
unto prayer when ye are drunken, till ye know that which ye uttér, nor when 
ye are [ritually] polluted, save when journeying upon the road, till ye have 
bathed”, between two interpretations. Is the use of words metaphorical, so 
that an implied word “place” is to be assumed inserted, that is, to read “Draw 
not near unto the place of prayer (the mosque)”, and that the exemption for 
the traveller relates to the prohibition of staying in the place of prayer, or, 
Whether no word is to be assumed implied“and the verse is to be read as it is, 
Where the traveller is in a state of janaba (sexual defilement), who lacks water 
(and can therefore perform tayammum and pray)? Those who held that a word 
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is implied in the verse, permitted. the junub to pass through the mosque, but 
those who did not take this to be the case did not have any evidence from the 
verse for prohibiting the junub from staying in.the mosque. I do not know of 
any evidence for those who prohibited the junub to pass through the mosque, 
except the literal meaning of what is related from the Prophet (God’s peace 
and blessings be upon: him) that he said, “(Entry into) the mosque is not 
permitted to a junub nor to one menstruating.” It is a tradition that is not 
established according to the traditionists. The disagreement of the jurists 
related to one menstruating, for purposes of this topic, is the same as that for 
the junub. 


1.2.3.1.2. Issue 2: Touching the mushaf in a state of ritual pollution 

A group of jurists decided to permit this, but the majority prohibited it, and 
they are those who prohibited touching it without ablution. The reason for 
their disagreement (over the case of the junub) is the same as that relating to 
the person who has not performed the minor ablution, that is, it is based on 
the words of the Exalted, “Which none toucheth save the purified”. We have 
already discussed the disagreement over the meaning of the verse. It is exactly 
the same disagreement as that relating to touching by the menstruating 
woman. 


1.2.3.1.3. Issue 3: Recitation of the Quran by the junub 


The jurists differed about this, with the majority prohibiting it, and a group of 
jurists permitting it. The reason for their differences is the possibility of 
different interpretations of the tradition attributed to ‘Ali in which he states: 
“Nothing prevented the Prophet (God’s peace and blessings be upon him) 
from the recitation of the Quran, except jandba”. One group of jurists said 
that the tradition does not give rise to a hukm, as it is only the impression of 
the narrator. Otherwise, how could one know that Quran was not to be 
recited because of jandba, unless he informed him. of this? The majority 
maintain that ‘Alt (God be pleased with him) would not say such a thing out 
of his own impression or conviction, and he said it after attaining sound 
knowledge. 

A group of jurists considered the menstruating woman in the same position 
as the junub, while another group made a distinction between them, permitting 
the menstruating woman some recitation through istihsdn, because of the 
length of the period of her menstruation. It is Malik’s opinion. 

These, then, are the akkam of janaba. 


That is, they prohibited not only the junub, but also a person with a minor Aadath from touching the 
mushaf. 
65 Quran 56 : 79. 
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1.2.3.2. Section 2: The types of blood flowing from the uterus and related ahkam 


The discussion of the principles related to the types of blood flowing from the 
uterus is covered in three subsections. The first is about the types of blood 
flowing from the uterus. The second’ is about the identification of indications 
of change from purity to menstruation, the signs denoting the transfer from 
menstruation to the period of purity or into extended menstruation, and of 
extended menstruation (unhealthy bleeding) into the period of purity. The 
third relates to the identification of the akkam of menses and extended 
menstruation, that is, acts prohibited and acts obligatory during it. 

In each of these subsections, we shall mention issues that are like rules and 
principles for all that is covered in this chapter, in accordance with our aim of 
discussing issues agreed upon as well as those disputed. 


1.2.3.2.1. Sub-section 1: The types of blood flowing from the uterus 


The jurists agreed that the types of blood flowing from the uterus are three: 
menstrual blood, which flows (monthly) in a state of health; bleeding outside 
the regular monthly cycle of menstruation, which flows in a state of illness and 
is not menstrual blood according to the saying of the Prophet (God’s peace and 
blessings be upon him), “It is blood from the (ailment of the) veins and not 
menstruation”; and (thirdly) postnatal bleeding, which occurs after childbirth. 


1.2.3.2.2. Sub-section 2: Indications of change from one to the other 


The identification of the indications distinguishing some of these types of 
blood from the others, and of the changing of the period of purity into 
Menstruation and vice versa is based mostly on the knowledge of the usual 
dates of menstruation and those of purity. We will mention those that are like 
Principles, and these are seven issues. 


1.2.3.2.2.1. Issue 1: Maximum and minimum number of days for 
Menstruation 


The jurists disagreed about the maximum and minimum number of days of 
Menstruation and the minimum number of days of the period of purity. It is 
telated’ from Malik that the maximum number of days for menstruation is 
fifteen, which is also al-Shafi‘?’s opinion. Abū Hanifa said that the maximum 
Number of days is ten. There is no minimum limit for the period of 
Menstruation according to Malik, who said that it could be a single flow of 
blood, though he does not take this minor discharge into account in calculating 
the periods in divorce. Al-Shafi‘i said that the minimum period of 
Menstruation is one day and a night. Abū Hanifa said that the minimum is 
three days. 

Narrations from Malik differed about the minimum period of purity. It is 
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related from him that it is ten days, it is related that it is eight days, and it is 
related that it is fifteen days, which was the inclination of his Baghdadr 
disciples. This is also the opinion of al-Shafi‘i and Abū Hanifa. Some jurists 
said that this period is seventeen days, which is the maximum according to 
consensus, as far as I think. There is no limit set for the maximum period of 
purity in their view. These are the views of the jurists regarding this subject. 
Those who have a minimum limit for menstruation regarded discharge for less 
than this minimum to be of the category of tstihdda (unhealthy bleeding). 
Those who do not have a minimum fixed for menstruation, held that even a 
single flow must amount to menstruation. For those who have a maximum 
limit for menstruation, bleeding in excess of this limit is istshdda. 

The summary of Malik’s views regarding this topic of menstruation, 
however, is that women are of two types: a starter and the experienced. A 
woman who has just started menstruating is to give up prayers upon seeing the 
first drop of blood till a period of fifteen days (if bleeding continues for so 
long). If it does not cease, she is from then on a mustakdda and is to start 
praying (after bathing). This was also al-Shafil’s opinion. However, where 
Malik said that she is to begin praying (only after fifteen days of bleeding) 
when she realizes that (further bleeding is not menstruation and) she is a 
mustadada, al-Shafi‘l required her (in addition to her fresh obligations) to 
pray gad@ for fourteen days that she has missed, except (she is not to repeat 
prayers for) the minimum period: (which) for him is one day and one night. 
Another opinion from Malik is that she is to count the number of days of 
someone her own age and then add three days. If bleeding has not ceased by 
then, she is deemed a mustahada. 

Malik has two opinions about the woman who has been menstruating 
regularly but begins to suffer irregularity in bleeding. The first is that her 
menstruation is her usual period plus three days up to a total of fifteen days, 
which is the maximum period of menstruation. The second is to wait till the 
maximum period of menstruation, or she may try to distinguish (between the 
types of blood) if she is able to do that. Al-ShafiT said that she acts in 
accordance with her usual period of menstruation. 

All these opinions given by fugak@ about the minimum period of 
menstruation, its maximum, and the minimum period for purity have no 
revelatory basis. The basis is experience and what each believed to be the usual 
occurrence. Each one of them said what he thought the common experience of 
women to be. It is difficult, however, to fix by experience limits for such 
things, because.of the differences among women. The differences that arose 
about such things are those that we ‘have mentioned. 

They agreed generally that if bleeding extends beyond the maximum period 
of menstruation it is to be considered as istihada, due to the* words of the 
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z Messenger of Allah (God’s peace and blessings be upon him) related by Fatima 
bint Hubaysh, who was told by the Prophet, “When menstruation commences, 
u should stop praying, and when the normal number of days for 
enstruation is over wash the blood away from you and pray”. 

‘fy The woman whose bleeding extends beyond the maximum period of menses 
fel necessarily have gone beyond menstruation. Al-Shafi and Malik, may 


“Allah have mercy on him, held, in one of two narrations from him (Malik), 
| ‘about the woman accustomed to menstruation that she is to act according to 

“her usual course, because- of the tradition of Umm Salama recorded in al- 

7 Muwatta@: “A woman at the time of the Messenger of Allah (God’s peace.and 
blessings be upon him) used to bleed copiously, so Umm Salama consulted the 
Messenger of Allah (God’s peace and blessings be upon him) concerning her. 
He said, ‘She should take into account the number of days and nights for 
which she used’ to menstruate in a month prior -to this affliction. She should 
give up praying for such a period each month. When this period is over she 
should take a bath, tie her private parts with a cloth, and pray’”. They linked 
the hukm of the woman who is doubtful about menstruation with the hukm of a 
woman suffering from unhealthy bleeding (éstihdda), who is in doubt about her 
normal menstruation. He (Malik) also held the view about a woman who has 
started menstruating, upon reaching the age, that she should take into account 
the period of women her own age, for their periods are similar to hers. He, 
thus, deemed their Aukm to be the same. As to the three additional days, to be 
sure, it is something unique to Malik and his disciples, may Allah have mercy 
on them. All other fugah@, except for al-Awza‘I, opposed them in this, as it 
8 not mentioned in the established traditions, though they relate a weak 
tradition for it. 


1.2.3.2.2.2. Issue 2: The case of the woman whose menstruation ceases then 
begins again 
Malik and his disciples held that a woman whose bleeding is sporadic, bleeding 
for a day or two and becoming pure for the next day or two, is to add up the 
number of days for which she had a flow of blood, ignoring the days of purity. 
She is to bathe each day that she finds herself to be pure and pray, because 
‘ven though she is not sure, it may be a period of purity. If the days of 
leeding have added up to fifteen, she is a mustahdda from then on. This 
°pinion was also upheld by al-ShafiT. It is also related from Malik that she is 
Gi add up her days of bleeding and measure them against her usual'menstrual 
Period. When these are equal she is to add another three days for the flow to 
Case, otherwise she is a mustahdda. 

Considering the days in which there is no flow of blood as excluded from the 
Count is incomprehensible, for they are either days of purity or of 
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menstruation. If they are days of menstruation, it is necessary that they be 
added to the days of bleeding, but if they are the days of purity, then, there is 
no need to add up the (remaining) days of bleeding, since they are separated by 
the days of purity. What conforms with his (Malik’s) principles is that these 
are days of menses and not of purity, as the minimum period for purity is 
limited in his view, and it is more than a day or two. Think over this, and it 
will be evident, God willing. 

The truth is that menstrual and postnatal blood flows and then ceases for a 
day or two, flowing again till the menstrual or postnatal period is over, just as 
it may flow for an hour or two in-a day and then stop. 


1.2.3.2.2.3. Issue 3: The minimum and maximum periods for postnatal 
bleeding 


They disagreed about the maximum and minimum periods of postnatal 
bleeding. Malik held that there is no minimum limit for it, which was also 
upheld by al-Shafi‘i, Aba Hanifa and a group of jurists maintained that it is 
limited. He said that it is fifteen days,,while Abii Yusuf, his disciple, said that 
it is eleven days. Al-Hasan al-Basri fixed it at twenty days. As to the maximum 
period, Malik once said that it is sixty days, retracting from it later and saying 
that women should be asked about it, but his disciples stood firm on the first 
opinion. This was also al-Shafi‘’s opinion. The majority of the jurists from 
among the Companions maintained that it is forty days, which was upheld by 
Abi Hanifa. It is said, however, that the periods of women in the same 
condition should be taken into account, and if she goes beyond that she is a 
mustahada. Some jurists made a distinction between the birth of a male or 
female child, saying that for the male there are thirty days, for the female 
forty. 

The reason for disagreement is the difficulty in relying upon experience, due 
to differences in women, and because there is no authoritative source that can 
be acted upon, as is the case in their disagreement about the days of menses 
and purity. 


1.2.3.2.2.4. Issue 4: Blood seen by the pregnant woman 


The jurists, both early and later, disagreed whether the. blood seen by ê 
pregnant woman is to be deemed as kayd or istihdda. Malik, al-Shafi‘t, in his 
more reliable opinion, and other jurists held that a pregnant woman can 
menstruate. Abu Hanifa, Ahmad, al-Thawri, and others said that the pregnant 
woman does not menstruate, and the blood discharged from her is that © 
illness, unless she is having labour pains, in. which case they agreed that it is to 
be deemed as postnatal bleeding and her hukm is the hukm of a menstruating 
woman with respect to the prohibition of prayers and other related ahkam- 
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From Malik and his disciples there are conflicting narrations about a 
menstruating pregnant woman with extended bleeding as to the shifting of the 
hukm of normal menstruation to that of istihada. One opinion is that her hukm 
is that of a menstruating woman, that is, she either bleeds for the maximum 
number óf days for menstruation and then becomes a -mustahada, or she adds 
three days to her usual menstrual course, as long as the total does not exceed 
fifteen days. It is further said that she remains a normally menstruating woman 
for a period double that of the maximum for menstruation, It is also said that 
she doubles the maximum period of menstruation as a multiple of the month 
past in the gestation period; thus, in the second month she doubles the 
maximum number of days of menstruation twice, thrice in the third month, 
four times in the fourth, and so on as the months increase. 

The reason for their disagreement on this issue stems from the difficulty of 
relying on experience and the obscurity of the subject. Sometimes the blood 
that a pregnant woman sees is the blood of menstruation, which is the case of 
an exceptionally strong woman and where the foetus is small, and it could be a 
double pregnancy as is related from Hippocrates and Galen, and the rest of the 
physicians. Sometimes the blood that she witnesses could be due to the 
weakness of the fetus, and its illness generally depends upon her frailty and 
illness, in which case it is the blood of a defect and illness, and usually it is the 
blood from a defect. 


1,2.3:2.2.5. Issue 5: Mucus and pus (leucorrhoea) 


The jurists disagreed about the yellow and brownish discharge (leucorrhoea) 
whether it amounts to menstruation. A group of jurists held that it is 
menstruation during the days of menstruation, which was the opinion of al- 
ShafiT and Abū Hanifa, and the same is related from Malik. In a+ 
Mudawwana it is related from him that the yellow and brown discharges are to 
be. considered as menstruation during the menstrual days as well as in others, 
irrespective of the flow of blood with it. Dawiid and Abū Yūsuf said that the 
os and brown discharges are not menstruation, unless accompanied by 
lood. 

The reason for their disagreement is the conflict of the apparent meaning of 
the tradition of Umm ‘Atiyya with that of Aisha. It is related from Umm 
‘Atiyya that she said, “We did not attach significance to the yellow and brown 
discharge after bathing”. It is related from ‘Aisha “that the women used to 
send her a folded scroll containing cotton on which there was the yellow and 
brown discharge from menstrual blood, asking her about prayers”. She said, 
‘Do not hasten things till you see that the white mucus [which denotes the 
nd of menstruation and the beginning of purity] is white”. Those who 
Preferred ‘Aisha’s tradition deemed the yellow and brown discharges as 
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menstruation, whether it was found in the days of menstruation or otherwise, 
with blood or without it, because the Aukm of a single thing cannot differ 
within itself (from its constituents). Those who desired to reconcile the two 
traditions said that the tradition of Umm ‘Atiyya relates to the case after the 
cessation of :bleeding, while ‘A’isha’s tradition relates to the time 
immediately following it, or that the tradition of ‘A?isha relates to the period 
of menstruation, and that of Umm ‘Atiyya relates to days free from 
menstruation. 

A group of jurists followed the literal meaning of Umm ‘Attya’s tradition 
and did not attach any significance to the yellow and brown discharges, either 
during days of menstruation or on other days, either immediately following the 
blood or after its cessation, because of the words of the Messenger of Allah 
(God’s peace and blessings be upon him), “The:blood of menstruation is dark, 
and can be identified”, and because the yellow and brown discharges are not 
blood. They are like all other discharges released by the womb, which is the 
opinion of Abū: Muhammad ibn Hazm. 


1.2.3.2.2.6. Issue 6: Indications of purity 


The jurists disagreed about the indications of purity. One group of jurists said 
that the indication of purity is when seeing the mucus becoming dry, which 
was the opinion of Ibn Habib from among the disciples of Malik; this is so 
whether it is the practice of the woman to see the white mucus or reach purity 
by becoming dry. She becomes pure whichever one of these she sees. Another 
group of jurists made the distinction that if a woman is accustomed to seeing 
the white liquid, she does not become pure unless she actually sees it, but if 
she does not habitually get it, then her purity is attainedwhen she becomes dry. 
This is related in al-Mudawwana from Malik. The reason for their 
disagreement is that some of them took into account the regular habit, while 
others considered the cessation of blood alone. It is also said that the one who 
is accustomed to reaching purity by becoming dry may reach purity by seeing 
the white matter, but the woman accustomed to seeing the white matter does 
not become pure by merely becoming dry. The opposite is also maintained, 
and all this is from Malik’s disciples. 


1.2.3.2.2.7. Issue 7: When is the mustahada considered to be menstruating 
normally 


The jurists disagreed about a mustahada—if her bleeding continues 
indefinitely—as to when she will be considered as menstruating normally, just 
as they disagreed about a woman with normal menstruation when her bleeding 
is extended, as to when she becomes a mustahdda, the discussion of which has 
preceded. 


ena 
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Malik said that the hukm of the continuously bleeding woman is the same as 
the woman in purity, till the description of the blood changes to .that of 
menstruation. This happens when the unhealthy bleeding continues beyond 
the minimum period of purity, and it is then that she is to be considered as 
menstruating normally, that is, when these two things come to pass together, 
the change in the blood and the passage of days in extended bleeding that can 
possibly be a period of purity, otherwise she is a mustahada. 

Abu Hanifa said that she takes into account her normal days of 
menstruation, if she has experienced menstruation before, but if she has just 
begun menstruating, she passes the maximum period of menstruation, which is 
ten in his view. Al-Shafi‘T said that she should try to distinguish between the 
distinctive signs, but if she has had menstrual experience earlier, she should 
follow that experience. If both factors are relevant to her, then there are two 
opinions from him. First, that she should follow the distinguishing signs, and 
second that she should follow her regular course. 

The reason for their disagreement is that there are two conflicting traditions 
related to this. First is the tradition of ‘A?isha about Fatima bint Abi 
Hubaysh “that the Prophet (God’s peace and blessings be upon him) ordered 
her, when she was having an extended bleeding, to give up praying for the 
number of days that she used to menstruate prior to this affliction, and then 
bathe and pray”. The tradition of Umm Salama, which has preceded, and has 
been recorded by Malik, has the same implication. The second tradition is 
recorded by Abū Dawiid from the tradition of Fatima bint Abit Hubaysh that 
she had a sustained istihdda menstruation and the Messenger of Allah (God’s 
Peace and blessings be upon him) said to her, “The blood of menstruation is 
dark, and can be identified. If it is like that then refrain from prayer, but if it is 
different then perform ablution and pray for it is blood from the veins”. This 
tradition is declared authentic by Abū Muhammad ibn Hazm. 

Some jurists adopted'the method of preference, while others adopted the 
method of reconciliation. Those who preferred Umm Salama’s tradition, as 
Well as others with the same implication, upheld the reckoning of days. Malik, 
May Allah be pleased with him, took into account the number of days alone in 
the case of a menstruating woman, when she was in doubt about the prolonged 
flow, but he did not take them into account for the woman who was in doubt 
about normal menstruation, that is, neither their number nor their dates within 
the month, as these were known. The text, however, pertains to a woman with 
an extended flow, who is in doubt about her normal menstruation. He (Malik) 
4pplied the ukm to a sub-issue, but did not apply it to the main problem. This 
'S Strange, so think over it. 

Those who preferred the tradition of Fatimah bint Abt Hubaysh took into 
‘count the colour (of blood). Some of them considered, along with the colour 
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of blood, the passage of days that could be a period of purity during the 
extended bleeding. This is Malik’s opinion as related by ‘Abd al-Wahhab, 
There were others who did not consider this. Those who reconciled the two 
traditions said that the first pertains to the woman who can identify the 
number of days in a month and their timing, while the second pertains to one 
who neither knows their number nor their timing, but recognizes the colour of 
blood. Some of these jurists held that even if she is not one of those who can 
distinguish (the blood) or the timing of the days, or one who knows their 
number, she is to abide by the tradition of Hamna bint Jahsh, which has been 
declared authentic by al-Tirmidhi. It states that the Messenger of ‘Allah (God’s 
peace and blessings be upon him) said to her, “It is the gush of the devil. 
Observe menstruation for six or seven days, Allah knows what (number) it is, 
then take a bath”. The complete tradition will be coming up in the discussion 
of the hukm relating to the woman with extended: bleeding in the period of 
purity. i 

These are the widely known issues in this chapter, and as a whole they come 
under four points. First, the identification of the change from purity to 
menses. Second, identification of the transfer from menses to purity. Third, 
identification of the transfer from normal to extended bleeding. Fourth, 
identification of the transfer from extended bleeding to normal menstruation, 
for which the traditions have been laid down. As to.the other three cases, they 
are not expressly mentioned in the texts, that is, with respect to their 
determination. Same is the case with the transfer from postnatal bleeding to 
extended bleeding. 


1.2.3.2.3. Sub-section 3: The identification of the ahkam of normal and extended 
bleeding 


The basis for this section are the words of the Exalted, “They question thee (O 
Muhammad) concerning menstruation. Say: It is an illness, so let women alone 
at such times and go not in unto them till they are cleansed. And when they 
have purified themselves, then go in unto them as Allah has enjoined upon 
you”, and also the traditions pertaining to this, which we will be quoting. 

The Muslim jurists agreed that menstruation prohibits four things. First, 
the act of the daily prayer and its obligation, that.is, it is not obligatory for the 
menstruating woman to perform the prayer as gad@ (compensatory 
performance), unlike fasting (which has to be made up). Second, it prohibits 
the act of fasting, but not its delayed performance (gad@). This is based on 49 
established tradition from ‘A?isha, who said, “We were ordered to make UP 
the days of fasting (which we missed on account of menstruation), but we were 
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not ordered to perform compensatory prayers”. A group of the Kharijites 
maintained that compensatory performance of prayer is obligatory. The third, 
in my reckoning, is circumambulation (tawaf) due to. Aisha’s tradition when 
the Messenger of Allah ordered her to do all that the pilgrims do except 
circumambulation of the House (as she was menstruating then). The fourth is 
coition due to the words of the Exalted, “So let women alone at such times and 
go not in unto them till they are cleansed” .°” 

They differed about the akkam in a number of issues, and we shall mention 
those known most widely. These aré five: 


1.2.3.2.3.1. Issue 1: Cohabitation with the menstruating woman and what acts 
are permitted 


The jurists disagreed about cohabitation with the menstruating woman and 
about the acts that are permissible. Malik, al-Shafi‘l, and Abū Hanifa said 
that he can access the area above the waist (wrapper). Sufyan al-Thawri and 
Dawiid al-Zahiri said that it is obligatory upon him to avoid only the outlet of 
blood. 

The reason for their disagreement is the conflict of the apparent meaning of 
the traditions laid down on this issue with the likely interpretations of the 
verse of menstruation (kayd). It is stated in authentic traditions from ‘Aisha, 
Maymiina, and Umm Salama that the Prophet (God’s peace and blessings be 
upon him), when one of them was menstruating, would order her to tie a 
waist-wrapper around her and then he would lie down with her. It is also 
related in the tradition of Thabit ibn Qays from the Prophet (God’s peace and 
blessings be upon him) that he said, “Do everything with the menstruating 
Woman, except coition”. Abii Dawiid has related from ‘Aisha that the 
Messenger of Allah (God’s peace and blessings be upon him) said to her, when 
she was menstruating, “Uncover your thighs.” She said: “I did so, and he 
Placed his cheek and his chest on my thighs. I leaned upon him till he was 
Warm, for the cold had given him pains”. 

In the verse of menstruation, the words of the Exalted, “So let women alone 
at such times and go not in unto them till they are cleansed”, vacillate between: 
Mterpretation according to their general implication, except for what is 
restricted by an evidence, and between implying a general meaning intended 
‘Or the particular, on the basis of the words of the Exalted, “Say: It is an 
illness”, as the illness is confined to the outlet of blood. Those who interpreted 
5 € verse in its general meaning, that is, construing it in the general meaning 
tilt it is restricted by an evidence, exempted’ contact for what is above the 
Waist-wrapper on the-evidence from the sunna, for the restriction of the Book 
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by the sunna is well-known to the experts of usual. Those for whom the 
meaning was general intended for the particular, preferred this verse over the 
traditions prohibiting what is below the waist-wrapper, seeking support from 
traditions conflicting with the traditions prohibiting what is below the waist- 
wrapper. 

There were some jurists who tried to reconcile these traditions with the 
meaning of the verse that is emphasized in the communication that it is an 
illness. They interpreted the traditions prohibiting what is below the waist- 
wrapper to imply mere undesirability, and interpreted the permitting traditions 
and the verse for permissibility. They preferred this interpretation of theirs on 
the basis of the sunna indicating that no part of the body of the menstruating 
woman is polluted, except for the outlet of blood. This is the tradition where 
“the Messenger of Allah (God’s peace and blessings be upon him) asked 
‘A’isha to fetch him a mat when she was menstruating. She said, ‘I am 
menstruating.’ He replied, “Your menstruation is not in your hand’”. Further, 
what is established about his resting his head onher thighs, when she was 
menstruating, and the saying of the Prophet (God’s peace and blessings -be 
upon him) “A believer is never unclean”. 


1.2.3.2.3.2. Issue 2: Intercourse in the period of purity before bathing 


They disagreed about cohabiting with a woman (wife or slave girl) during the 
interval between the moment of cessation of blood and the time when she takes 
a bath. Malik, al-Shafist, and the majority held that this is not permitted till 
she has a bath. Abū Hanifa and his disciples held that this is permitted if she 
has been pure beyond the maximum period of menstruation, which according 
to him is ten days. Al-Awza‘i held that if she has washed her private parts 
with water, cohabiting with her ts permitted, that is, each menstruating woman 
becomes free from hadath once she purifies herself (after the cessation of 
bleeding). This was also Abū Muhammad ibn Hazm’s opinion. 

The reason for their disagreement is based upon the possible interpretations 
of the-words of the Exalted, “And when they have purified themselves, then g0 
in unto them as Allah has enjoined upon you”, whether the implication is 
purification by the termination of menstruation or purification with water. 
Further, if the purification is with water, does it imply purification of the 
entire body or purification of the private parts? “Purification” in the usage of 
the Arabs and in the technical legal meaning is an equivocal word used for 
these three meanings. 

The majority preferred their view on the basis that the form of the verb 
“tafaala” is applied to the act of the subject (mukallaf), not to the act ° 
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others. Thus, the words.of the Exalted, “f@idha tatahharna” are clear in their 
meaning about washing with water as compared to the meaning of purity 
resulting from the termination of menstruation. It is obligatory to follow the 
apparent meaning, unless an evidence indicates the contrary. Abū Hanifa 
preferred his view by maintaining that the word with the form yafu/na in the 
words of the Exalted, “hattd yathurna” is stronger in the meaning of purity 
that results from‘termination of menstruation, as compared to purification with 
water. The issue, as you see, is a matter of probability. It is necessary for those 
who understood one of these three meanings from the word derived from the 
root meaning “purity” in the words of the Exalted, “till they are cleansed”, 
must infer the same meaning from the other derivation in the words of the 
Exalted, “And when they are purified, then go in unto them as Allah has 
enjoined upon you”. This is because it is not possible, or it is difficult (at the 
least), to accommodate within the same verse the two differing meanings, that 
is, cessation of blood from.the word “yathurna”, and “full washing with water” 
from the word tatahharna, as interpreted by the Malikites, when arguing for 
Malik. It is not customary with the Arabs to say, “Do not give so and so a 
dirham till he enters the house, and when he enters the mosque give him a 
dirham” , but they say, “Do not give so and so a dirham till he enters the house, 
and when he enters the house give him a dirham”, for the second sentence 
emphasizes the meaning contained in the first. Those who interpreted the 
words of the Exalted, “till they are cleansed”, in the sense of termination of 
menses, and the words of the Exalted, “And when they have purified 
themselves”, to mean purification with water are in the position of the person 
saying, “Do not give so and so a dirham till he enters the house, and when he 
enters the mosque give him a dirham”. This meaning is not understood in the 
usage of the Arabs, unless there is an implied word and the assumed reading 
is, “And when they are cleansed [by cessation of blood] and have purified 
themselves [with full washing], then go in unto them as Allah has enjoined 
Upon you”. This, however, is a far-fetched assumption, and no evidence is 
adduced by the person who claims it, unless he were to say that the obvious 
Meaning of purification in the term “washing”, is an- evidence, but this is 
opposed by the greater and clearer probability of no implied assumption in the 
verse. This is because the implied assumption (of a word) is figurative, and 
Interpreting the text in its actual connotation is better than construing it 
figuratively. 

Consequently, i it is the duty of the mujtahid here, when he reaches a point in 
is investigation like the one in this case, to weigh the two apparent 
Probabilities, and the one he prefers in comparison with the other, he should 
accept. I mean by the two “apparent probabilities” that he is to compare the 
apparent meaning of the phrase “when they have purified themselves”, 
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indicating washing with water, against the obvious absence of an implied word 
in the verse, when preferring to interpret the word “yathurna” in its clear 
sense of cessation of blood: Whichever of the two clear probabilities js 
preferable in his view, he should act according to it. Thus, he should either not 
read an implied word into the verse and interpret the words, “when they have 
purified themselves”, to mean purification (by termination of menses) or he 
should read the verse with an implied word and should interpret the words, 
“when they have purified themselves”, to mean purification with water. On the 
other hand, ‘he may measure the apparent meaning of the words, “when they 
have purified themselves”, implying purification with water against the 
apparent meaning of the word “cleansed” implying purification (by 
termination of menses), then, whichever meaning appears appropriate to him 
should be assigned by interpretation to the other word too, and he should act 
upon it as if both words in the verse bear an identical meaning, .that is, either 
in the sense of termination of the menses or of purification with water. 

It is not in the nature of legal analysis to penetrate beyond this in such 
matters, so ponder over it, and here one is inclined to say: “Each mujtahid is 
right”. 

As to the consideration of the maximum period of menstruation by Abu 
Hanifa in this issue, the argument is weak. 


1.2.3.2.3.3. Issue 3: Cohabitation while the woman is menstruating 


The jurist disagreed about the man who has intercourse with his wife when 
she is menstruating. Malik, al-Shafift, and Abū Hanifa said that he should 
seek Allah’s forgiveness and is not liable for anything. Ahmad ibn Hanbal said 
that he should (in addition) give one or-one-half dinar as charity (atonement). 
A group of the traditionists said that if he has intercourse while she was 
bleeding, he would owe one dindr, but if he cohabits with her after the 
bleeding has ceased he would owe one-half dinar. 

The reason for their disagreement over this is based on.their dispute about 
the authenticity of the relevant traditions, or their weakness. It is related from 
Ibn ‘Abbas from the Prophet (God’s peace and blessings be upon him) about 
the person who cohabits with his wife when she is menstruating that he should 
give one dinar as charity. It is also related from him that he should give one 
half dindr. Another version of this tradition of Ibn ‘Abbas states that if he 
cohabits while she is bleeding he would be liable for one dinar, but if he 
cohabits after the flow has ceased he is liable for one-half dindr. In the same 
tradition it is related that he should give two-fifths of.a dinar as charity, which 
was al-Awza‘?’s opinion. 

Those for whom these traditions were authentic acted according to thet, 
while those for whom not a single one of these was authentic, and they are the 
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majority, acted" upon the principle of dropping the sukm-till it is established 
through an evidence. 


1.2.3.2.3.4. Issue 4: The woman: with extended bleeding 


The jurists disagreed about the woman with extended bleeding. A group of 
jurists made a single (full) purification (bathing) obligatory for her, which was 
to take place when she saw that her menstruation period was over in 
accordance with one of its indications, the discussion of which has preceded 
according to'the opinions of these jurists. These jurists, who made a single 
purification obligatory for her, are divided into two groups. One group made it 
obligatory for her to perform (the minor) ablution for each prayer, while the 
other group recommended ' this, but did not make it obligatory. Those who 
made a single purification obligatory for her include Malik, al-Shafi‘l, Abū 
Hanifa, their disciples, and the majority of the jurists of the regions with most 
of them making it obligatory for her to perform ablution for each prayer. Some 
of them did not make it obligatory, -but recommended it, which is Malik’s 
opinion: 

Another group, besides these groups, held that a woman with extended 
bleeding must purify (bathe) herself for each prayer, while a second group held 
that the obligation is to delay the noon -prayer till the time of the middle 
prayer, and she should then purify herself and combine the prayers. Similarly 
she should delay the sunset prayer till the end of its time and the beginning of 
the time of “sh@, when she should purify herself a second time and combine 
the two prayers, and finally, she should purify herself a third time for the 
Morning prayer. Thus, they made three purifications obligatory for her in one 
day and a night. One group of jurists held that she is obliged to purify herself 
only once for each period of one day and one night. Some of them did not fix a 
time for this, which is related‘ from ‘All. Some maintained that she should. 
Purify herself from one period to the next. 

Four opinions are thus arrived at in this issue. First that there is only one 
Purification for her after the menstrual blood ceases to flow. Second, that she is 
to purify herself for each prayer. Third, that she is under an obligation to 
Purify herself thrice in one day and night. Fourth, that she should purify 

*tself once during one day and night. 

The reason for their disagreement on this issue derives from the conflict of 
t € apparent meaning of the traditions laid down in this regard. These are four 
Widely known traditions, with one being agreed upon for its authenticity and 
three disputed. The tradition agreed upon for its authenticity is ‘A?isha’s, 
Who said, “Fatima daughter of Abi: Hubaysh came fo the Messenger of Allah 

; (God's peace and blessings be upon him): and’ said, ‘O Messenger of Allah! I 
; ™ a woman who menstruates and is never pure. Should I abandon prayer?” 


64 THE DISTINGUISHED JURIST’S PRIMER 


The Prophet (God’s peace and blessings-be upon him) said to her, ‘No, for 
this is the blood of the veins and is not menstruation. When menstruation 
begins give up praying, but when it turns around, wash the blood from 
yourself and pray’”. In some of the versions of this tradition the words, “And 
perform ablution for each prayer”, are added. This addition is not recorded 
either by al-Bukhari or:by Muslim, but it is recorded by Abū Dawiid and is 
authenticated by a group of traditionists. 

The second tradition from ‘A’isha about Umm Habiba daughter of Jahsh, 
the wife of ‘Abd al-Rahman ibn ‘Awf, “that she menstruated continuously so 
the Messenger of Allah (God’s peace and blessings:be upon him) ordered her 
to wash for each prayer”. This tradition is recorded as such by Ishaq from al~ 
Zuhri, but the rest of the disciples of al-Zuhrt related “that she menstruated 
continuously and asked the-Messenger of Allah (God’s peace and blessings be 
upon him) about it, so he said to her, ‘It is the blood of the veins and not 
menstruation’”. He then ordered her to wash and pray, and she used to wash 
for each prayer, for that was what she understood from him not that this is 
transmitted in the words of the Prophet (God’s peace and blessings be upon 
him). This is the narration recorded by al-Bukhari. 

The third is the tradition of Asm? bint “Umays, “She said, ‘O Messenger 
of Allah! Fatima bint Hubaysh-has a prolonged menstruation’. The Messenger 
of Allah (God’s peace and:blessings be upon him) said, ‘Let her wash once for 
zuhr and ‘asr, once for maghrib and “sh@, and then let her wash for fajr, 
performing ablution for what is between these’”. This is recorded by Abu 
Dawid. l 

The fourth tradition is that of Hamna bint Jahsh, which records: “The 
Messenger of Allah (God’s peace and blessings be upon him) gave her a choice 
between washing once for all the prayers, when she found that the blood of 
menstruation had ceased to flow, and between washing thrice in one day and 
night”. This conforms with the tradition of Asma‘ bint Umays, except that 
in the latter case it apparently is an obligation, while in the former case it is an 
option. 

As the apparent meanings of these traditions were in conflict, the jurists 
interpreted them differently formulating four opinions: an opinion based on 
abrogation, an opinion based on preference, an opinion based on reconciliation, 
and an-opinion based on structure bin@. The difference between reconcilia- 
tion and structure is that the person structuring them does not find a conflict 
in the traditions and combines them, but the person who reconciles them finds 
a conflict in the apparent meanings of the traditions; so think about this, the 
distinction is obvious. 

Those who adopted the method of preference include those who preferred 
the tradition of Fatima bint Hubaysh, because of the existence of an agreement 
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about its authenticity, and they acted on its obvious meaning, that is, to the 
effect that the Prophet (God’s peace and blessings be upon him) did not order 
her to wash for each prayer, nor did he order her to combine the prayers after 
one purification or to do anything else required in the other opinions. This was 
adopted by Malik, Aba Hanifa, al-Shafi‘t, and their disciples, and these 
jurists form the majority. Those who considered the addition stated in this 
tradition, that is, the order to perform ablution for each prayer, made this 
obligatory for her, but those who did not consider it as authentic did not deem 
it obligatory. a 

Those who adopted structured interpretation maintained that there is 
essentially no conflict between the traditions of Fatimah and Umm Habiba, 
one of whose narrators is Ibn Ishaq. What'is contained in the tradition of 
Umm Habiba is an addition over the content of Fatima’s tradition. What is 
contained in the tradition of Fatima is a reply to a question whether that was 
the type of menstrual blood that prohibits prayer. The Prophet (God’s peace 
and blessings be upon him) informed her that it is not menstrual blood that 
prevents the performance of prayers, but he did not inform her at all whether 
she was to purify herself for each prayer or at the time of the cessation of the 
menstrual flow. In Umm Habiba’s tradition, he ordered her to do only one 
thing, which was purification for each prayer. The majority may nevertheless 
say that the delay of an explanation from the time of its need is questionable. If 
purification was necessary prior to each prayer, he would have informed her 
about it, and the contender cannot claim that there was no need as she was 
already aware of that. How could we assume that she was so knowledgeable 
when she was unaware even of the difference between extended bleeding and 
normal menstruation? The Prophet did not mention in his words “It is not 
menstruation” the obligation of purification after the cessation of menstrual 
blood, for it was known from his (God’s peace and blessings be upon him) 
sunna that the termination of menstruation makes bathing obligatory. 
Therefore, he didnot inform her about it as she was already aware of it. The 
case. of purification before each prayer, however, is different unless the 
contender were to say that this addition.had not been established before. This 
leads to the well-known issue, whether an addition amounts to abrogation. It is 
related in some versions of Fatima’s tradition that the Prophet (God’s peace 
and blessings be upon him) ordered her to take a bath. This, then, is the 
Position of those who adopt interpretations based on preference and structure. 
Jurists adopting the method of abrogation said that the tradition of Asm? 
bint Umays abrogated Umm Habiba’s tradition. They argued for this on the 
basis of what is related by isha “that Sahla bint Suhayl had extended 
bleeding and the Messenger of Allah (God’s peace and blessings be upon him) 
Ordered her to bathe before each prayer. As this was strenuous for her, he 
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ordered her to combine zuhr and asr with a single bath, maghrib and Ssh@ 
with another, and that she should bathe a third time for the morning prayer”. 

Jurists adopting the method of reconciliation: maintained that Fatima bint 
Hubaysh’s tradition is to be interpreted as being addressed to a woman who 
can distinguish the days of normal menstruation from others, while Umm 
Habiba’s tradition is interpreted as being addressed to a woman who cannot 
make such a distinction, and wastherefore ordered to bathe frequently for each 
time of prayer as a precaution, Because it is likely that each time she was about 
to pray she had reached the period of purification; and it was thus obligatory 
upon her to wash: for each prayer. Asma bint ‘Umays’s tradition, on the 
other hand, is to be interpreted as having been addressed to a woman who 
cannot distinguish between the days of normal menstruation and extended 
bleeding (due to the irregularity of the flow), as the flow ceases at.times. When 
the flow ceases, this woman is under an obligation to bathe and to pray two 
prayers after the bath (zuhr and ‘asr together with one bath, maghrib and 
Gsh@ with another bath, and sub with a third). 

Another group of jurists adopted the opinion based on an option between 
the traditions of Umm -Habiba and Asm#?, arguing for this on the basis of 
Hamna bint Jahsh’s tradition, which contains the words “that the Messenger 
of Allah (God’s peace and blessings be upon: him).granted her an option”. 
Among these jurists are some who said that the woman with an option is one 
who cannot distinguish the days of her menstrual flow, and there are others 
who said that she is the mustakdda irrespective of her being able to distinguish 
her menstrual cycle. This is the fifth opinion within the issue, but the option 
contained in' Hamna bint Jahsh’s tradition is between saying all the five daily 
prayers with one washing and purifying thrice in one day and a night. Jurists 
maintaining that she should bathe once each day made this obligatory for her, 
perhaps on the basis of doubt, and I am not aware of a tradition for this. 


1.2.3.2.3.5. Issue 5: Cohabitation with a woman having extended bleeding 


The jurists disagreed about cohabitation with a woman with extended 
bleeding, into three opinions. One group said that it is permitted to cohabit 
with her, and this is the opinion of the jurists of the provinces, and has been 
related from Ibn ‘Abbas, Said ibn al-Musayyab, and a group of the 
Tabi‘in. Another group said’ that it is not permitted to cohabit with her, 
which is related from ‘Aisha, and is the opinion of al-Nakh@ and al~Hakam. 
A third group said that her husband is not to cohabit with her, unless it 
becomes prolonged, which is Ahmad ibn Hanbal’s opinion. 


6 Statement in parentheses added to avoid possible misinterpretation. 
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The reason for disagreement stems from the dispute about whether 
permissibility of prayer in her case is an exemption resulting from the 
prescription of the obligation of prayer, or whether prayer has been permitted 
to her because her ukm is the same as that of a woman in a state of ritual 
purity? Those who maintained that this is an exemption did not permit the 
husband to cohabit with her, while those who maintained that her ukm is the 
same as thatof a ritually pure person permitted it for her. On the whole, it is 
an issue that is not expressly stated inthe texts. The distinction between a 
prolonged anda short period, on the other hand, is based upon istihsan. 


13. THE BOOK OF TAYAMMUM (ABLUTION WITH CLEAN 
EARTH). 


A comprehensive discussion of the principles of this subject is covered in seven 
chapters. The first chapter relates to the identification of the purification for 
which this purification forms a substitute. The second chapter is about the 
person to whom this form of purification is permitted. The third chapter is 
about the conditions for the permissibility of this purification. Chapter four is 
about the description of this purification. Chapter five relates to the thing with 
which this purification is performed. The sixth chapter is about factors 
nullifying it. Chapter seven is about acts for the validity and permissibility of 
which: this purification is a condition. 


1.3.1. Chapter 1 Identification.of Purification for which Tayammum is 
a Substitute 


The jurists agreed that this purification is a substitute for minor (sughra) 
Purification (i.e. wud), but they differed about major purification (kubra). It is 
related from Umar and Ibn Mas‘id that they did not view it as a substitute for 
major purification. ‘Alt and other Companions maintained that tayammum is a 
Substitute for major purification, which was the view adopted by jurists 
Senerally. 

The reason for their disagreement ,is -the likelihood of different 
Interpretations of the verse for tayammum, and that the traditions about 
tayammum for a person involved in jandba (the major hadath) did not prove to 
be authentic in their view. With respect to the different interpretations of the 
Verse of tayammum, it is possible that the addressee in the words of the 
Exalted, “And ye find not water, then go to high clean soil and rub your faces 
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and your hands (therewith)”,”? is just the person who has acquired a minor 
hadath, and it is also possible that it is addressed to both. Those for whom the 
term “touching”, in the words of the Exalted, “Or ye have touched women”, 
means copulation, the pronoun refers to both. Those for whom it means 
touching with the hand, it is more likely that the addressee is the person with a 
minor hadath. This is because the pronouns usually refer to the last mentioned 
thing. (The verse cannot have one possibility) unless a reading with a 
rearranged order in the verse is assumed, so that it is read as: “O ye who 
believe! When ye rise up for prayer, or one of you has come from the closet, or 
you have touched women, wash your faces, and your hands up to the elbows, 
and lightly rub your heads and [wash] your feet up to the ankles. And if ye are 
junub purify [bathe] yourself, and if ye are sick or on a‘journey, and ye find not 
water, then go to clean, high ground and rub your faces and your hands with 
some of it”. Such an assumed reading is not allowed, except on the basis of an 
evidence, because an assumed reading is figurative, and it is better to read the 
text in its actual connotation instead of interpreting it figuratively. It may be 
said that there is a reason that necessitates the assumption of rearrangement; 
namely that its present order implies that illness and journey are causes of 
hadath. Yet this is not the case, if the conjunction “or” (am), is considered here 
in the meaning of “and” which is found in the usage of the Arabs. This is one 
of the reasons that led to a disagreement over the issue. 

Their disagreement over traditions relevant to this issue is obvious from 
what has been recorded by al-Bukhart and Muslim “that a man came to 
Umar, may Allah be pleased with him, and said, ‘I have been involved in 
janaba and cannot find water (to bathe)? He [Umar] said, ‘Do not pray.’ 
‘Ammar said, ‘Do you not remember, O Amir al-Mu?minin [Commander of 
the believers], when you and I were tending the camels and became junub, but 
did not find water. As for you, you did not pray, but I rolled in the earth and 
prayed? The Prophet (God’s peace and blessings be upon him) [on hearing our 
story] said, ‘It would have been enough for you to stroke the earth with your 
hands, then to shake (the dust off) them, and then rub: your face and hands’. 
Umar said, ‘Fear Allah, O ‘Ammar.’ He (‘Ammar) said, ‘If you like, I will 
not relate it’”. In Some versions it is stated that Umar said to him, “Let it be 
at that”. Muslim relates from Shaqiq that he said, “I was sitting with ‘Abd 
Allah ibn Masūd and Abū Miisa, when Abū Miisa said, ‘O Abū ‘Abd al- 
Rahman, what do you think about the person who becomes junub and does not 
find water for a month? How would he pray?’ ‘Abd Allah replied to Abi 
Misa saying, ‘He is not to perform tayammum even if he does not find water 
for a month’. Abū Musa said, ‘Then what about this verse in srat al-M@ida, 


Quran 5 : 5, 
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“And ye find not water, then go to high clean soil and rub your faces and your 
hands:(therewith)?” ‘Abd Allah said, ‘If this concession were made for them, 
they would. be ready to perform tayammum with earth when water appears cold 
to them’. Abū Miisa said to ‘Abd Allah, ‘Did you not hear what ‘Ammar said 
to Umar?” He then proceeded to relate the preceding tradition. “CAbd 
Allah replied, ‘Did you not see that Umar was not convinced by ‘Ammiar’s 
statement’ ”. 

The majority, however, maintained that this had been established by the 
traditions of ‘Ammar and Imran ibn al-Husayn, both recorded by al- 
Bukhari, and that the forgetfulness of Umar is not effective in the obligation 
to act upon the tradition of ‘Ammar. Further, they argued for the 
permissibility of tayammum for the junub and the menstruating woman on the 
basis of the general implication of the words of the Prophet (God’s peace and 
blessings be upon him), “The earth has been deemed a mosque for me, and a 
means of purity”. The tradition of Imran ibn al-Husayn states “that the 
Messenger of Allah (God’s peace and blessings be upon him) saw a person who 
had isolated himself and was not praying with the group. He said, ‘Is it not 
good enough for you to pray with the group?’ He said, ‘O Messenger of Allah 
(God’s peace and blessings be upon him), I am junub and there is no water.’ 
The Prophet (God’s peace and blessings be upon him) said, ‘You have the 
earth, that is good: enough for yow”. 

They differed, because of the likelihood of such interpretations, about the 
person who does not have water whether he can cohabit with his wife? I mean, 
those who permit the junub to perform tayammum.” 


1.3.2. Chapter 2 Persons Permitted to Undertake this Form of 
Purification 


The jurists agreed unanimously that the persons permitted to undertake this 
Purification are of two types: the sick and the traveller, when there is a lack of 
water. They disagreed about four other types: the sick person who can find 
Water, but is afraid to use it; the resident who has no water; the healthy 
traveller who can find water, but fear prevents him from reaching it; and the 
Person who is afraid to use water due to extreme cold. 


7 , 

i This is difficult to understand. Tahara is not a requirement for copulation, unless the author means 
aek the absence of water intercourse will cause janaba, and the Person will be unable to Pray. This can, 
téri rm be true in the view of those who deny tayammum for the junub. Maybe, there is an omission in the 

1t was meant to read: “I mean those who do no? permit ...” 
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About the marid (sick person) who can find water, but is afraid to use it, the 
majority said that tayammum is permitted to him; similarly, in the case of the 
healthy person who fears death or severe illness because of the extreme 
coldness of water, and the person who is afraid to go out and reach the water, 
except that most of the jurists consider it obligatory for him to repeat prayers 
when he finds water. ‘Ac? maintained that sick-as well as the healthy persons 
who find water are not permitted to perform tayammum. Malik and al-Shafii 
upheld the permissibility of tayammum for the healthy resident who lacks 
water. Abū Hanifa said that tayammum is not permitted for the healthy 
resident, even if there is a lack of water. 

The reason for their disagreement over these four issues are the 
fundamentals of this chapter. About the marid, who is afraid to use water their 
disagreement centres on whether there is an implied additional word in the 
verse, that is in the words of the Exalted, “And if ye are sick or ona journey”. 
Those who held that there is such an implied addition and the text means, 
“And if ye are sick, not able to use water”, and that the pronoun “ye” in the 
words of the Exalted, “And ye find not water”, refers to the traveller alone, 
(they) permitted tayammum for the sick person who is afraid to use water. 
Those who said that the pronoun in “And ye find not water”, refers both to 
the marid as well as the traveller, and that there is no implied addition in the 
verse, did not permit the marid to perform tayammum if he can find water. 

Their disagreement about the resident who lacks water relates to the dispute 
whether the pronoun in the words of the Exalted, “And ye find not water”, 
refers to all kinds of persons in the state of #adath, that is, residents and 
travellers, or to travellers alone. Those who maintained that it refers to all 
types of persons in a state of Aadath, permitted tayammum to residents, while 
those who maintained that it refers to the travellers alone, or to the sick and 
the travellers, did not permit tayammum to the resident who lacks water. 

Their disagreement about the person who is afraid to go out and reach the 
water, was caused by their dispute over its analogy drawn from the person who 
cannot find water. Likewise, their disagreement over the case of the person 
who is afraid of using extremely cold water is caused by their differences ove! 
its analogy drawn from the case of the sick person who is afraid to use water. 

Those who upheld the permissibility of tayammum for the marid, supported 
their opinion on the basis of the tradition of Jabir about the wounded person, 
who bathed and died, and the Prophet (God’s peace and blessings be upon 
him) permitted mask for such a person, saying: “They killed him, woe ! 
them”. In the same way they compared the healthy person, who is afraid to us¢ 
water, to the case of the sick person on the basis of what is related about 1t 
from ‘Amr ibn al-‘As, when he became junub on a cold night. He performed 
tayammum and recited the words of the Exalted, “Kill not yourself. Lo! Allah 
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n and blessings be upon him) who did not reprimand him. 


138. Chapter 3 Conditions of Validity for this Form of Purification 


The identification of the conditions of this type of purification relates to three 
issues, which are like principles. First, whether intention is a condition for this 
purification? Second, whether searching for water, when it is lacking, is a 
condition for the permissibility of this purification? Third, whether the advent 
of the time (of prayer) is a condition for the validity of tayammum. 


1.3.3.1. Issue 1: Intention 


The majority maintain that intention is a condition for tayammum, because it is 
a ritual non-rational worship. Zufar deviated saying that intention is not one of 
its conditions, and there is no need for intention. This is also related from al- 
Awza‘T and al-Hasan ibn Hayy, but the claim is weak. 


1.3.3.2. Issue 2: Seeking water 


Malik, may Allah be pleased with him, stipulated the seeking of water (to 
ascertain non-availability prior to shifting to tayammum), as did al-Shafi'. 
Abū Hanifa did not lay down this condition. The reason for their disagreement 
Over this is whether the person who does not find water without seeking it can 
be termed as one who lacks water, or whether the person lacking water is one 
who has sought it but could not find it? The truth is that the person convinced 
about a lack of water, either due to a prior (unsuccessful) search or without it, 
18 one who Jacks water. The person acting merely on his whim, however, 
Cannot be one who lacks water. It is for this reason that the opinion in the 
school requiring repeated search in the same locationis deemed weak, whereas 
the opinion stipulating initial search, when there is no convincing information 
about lack of water is deemed strong. 


1.3.3.3. Issue 3: The advent of time (of prayer) 
Some of the jurists stipulated this, which is the opinion of al-Shafi‘l and 
Malik, while others did not, which is the opinion of Abii Hanifa, the Zahirites, 
and Ibn Shaan from among the disciples of Malik. . 

The reason for their disagreement is whether the apparent meaning of the 
verse of ablution implies that tayammum and wudi? are not permitted, except 


n 
Quran 4 : 29, 
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when it is time for prayer, as in ths words of the Exalted, “O ye who believe! 
When ye rise up for prayer ... B Thús, they made wud? and tayammum 
obligatory at the time of rising up for prayer, which occurs when it is time for 
prayer. It follows from this that the Aukm of wud@È and tayammum here is the 
same as the kukm for salah, that is just as time is.a condition for the validity of 
prayer so, similarly, time is a condition for the validity of mud? and 
tayammum. The shar‘ however has made an exemption in the case of ablution. 
Does tayammum then retain the original rule, or is this not an apparent 
implication of the verse and the words of the Exalted, “O ye who believe! 
When ye rise up for prayer .. ut mean, “When ye resolve to undertake 
prayers?” Further, even if there is no assumption of an implied meaning in the 
verse, the only implication would be that the obligation of ablution and 
tayammum becomes due at the time of obligation of prayer, not that 
performance of wudi? and tayammum before the time of prayer is invalid, 
unless the rule is based upon the analogy of observing prayer before its time. 
In such a case, it would be preferable to say that the reason for disagreement in 
this is the analogy of tayammum upon prayer, but it is weak because its analogy 
upon wud? would be better. This is a weak issue, so.think over it, that is 
those who stipulate the advent of the time of prayer for its validity and render 
it a form of worship bound by time. 

Limitations of time for the different kinds of worship are not imposed, 
except through a.transmitted evidence. Imposition of a timing for tayammum 
would be justified if the finding of water were postponed till just before the 
advent of time, in which case this would not be a time-bound worship, but the 
issue would fall under the principle that the time arises when the lack of water 
is the moment of the beginning of the period of prayer. This is so as it is only 
at the beginning of the period of prayer that he can be sure of the availability 
or non-availability of water. It is for this reason that the school differed over 
the question: when should he perform tayammum? Is it to be at the beginning 
of the prescribed time (for prayer), in the middle, or at the end? Yet, there are 
certain situations in which it is known with certainty that he would not come 
across water, except at the time of prayer. Further, if water becomes available 
(after the performance of tayammum) he will only be obliged to terminate his 
tayammum (that is perform wud), not that it is invalid. The possibility of 
coming across water just before the beginning of the time of prayer and after 
its commencement is equal. Why, then, has the Aukm of tayammum before the 
time of prayer been considered different from its hukm at its commencement, 
that is the undertaking of tayammum is prohibited: before time, but it is not 


3 Quran 5 : 6. 
7 Quran 5: 6. 
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Prohibited at the advent of such time. Such views are not to be formulated, 
xcept on the basis of a transmitted evidence. 

fit follows from this logic that tayammum is to be delayed till close to the end 
Fe the time (for prayer), so think over it. 


B4. Chapter 4 Descripton of this Form of Purification 


s to the description of this form of purification, it relates to three issues, 


“which are the principles of this chapter. 


Wa Issue 1: The part of the hands to be rubbed 


aiThe jurists had four different opinions about the extent of the hands that Allah 
zhas commanded people to rub in His words, “And ye find not water, then go 
0 clean, high ground and rub your faces and your hands with some of i. 
First, that the prescribed limit for this is the same as the limit in mudi? itself, 
‘Which is up to the elbows. This is the widely known opinion in the school, and 
is upheld by the jurists of the provinces. Second, the obligation is to rub the 
palm of the hand only and this is maintained by the Ahl al-Zahir and the 
traditionists. Third, that it is recommended up to the elbows, but the 
obligation is (to rub)-the palms of the hands. This is related from Malik. The 
fourth opinion is that the obligation extends up to the shoulder. This is a 


deviant opinion and has been related from al-Zuhri and Muhammad ibn 
Masalma. 


: The reason for their disagreement stems from the equivocality of the term 
Jadď’ in the language of the Arabs. This is so as the term “yadd”, in the 
language of the Arabs is used in three meanings: the hand only, which 
Provides the primary use; the hand and the forearm; the hand, forearm, and 
Upper arm, The second reason arises from the conflict of relevant traditions. 
"he widely known tradition of ‘Ammir, in its various established channels, 
“ays, “It would have been enough for you to stroke with your hand, then shake 
tt off them, and rub your face (with them) and your hands”. In some versions 
d 'S stated that the Prophet (God’s peace and blessings be upon him) said; 

nd that you rub your hands up to the elbows”. It is also related from Ibn 
nat that the Prophet (God’s peace and blessings be upon him) said, 

4yammum consists of two strokes: a stroke for the face, and another for the 


ands, up to the elbows”. This is also related through Ibn ‘Abbas and other 
i narrators, 


The Majority preferred these traditions over the tradition of ‘Ammar 


Bs 
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relying on the supporting analogy for it, that is the analogy of tayammum upon 
wud, the same factor which impelled them to prefer interpreting the term 
yadd in the sense which includes the palm and the forearm as against the hand 
alone, which is the apparent meaning. Those who claimed that it applies to 
both equally, and is not primarily applied to one of them as compared to the 
other, has erred, for “yadd”, even if it is an equivocal term, primarily denotes 
hand, and is metaphorical for the part in excess of the hand. Every equivocal 
term is not obscure (mujmal). A term that is both obscure and equivocal is one 
that has been applied initially as an equivocal term. The jurists have held that 
it is not proper to argue on the basis of such a term. It is for this reason we say 
that the correct view is to believe that the obligation relates to the hands alone. 
This is so as the term yadd either applies primarily to hands as compared to all 
other limbs or its indication of the rest of the limbs, forearm and upper arm, is 
equal. It is necessary to decide on the basis of the established tradition when 
the meaning is more obvious. Giving predominance to analogy here over the 
tradition is incomprehensible. It is also incomprehensible to prefer on the basis 
of analogy traditions that have not been established. The hukm on the basis of 
the Book and the sunna is evident here, so ponder over it. 

Those who held the limit to be up ‘to the armpits maintained ‘this as it is 
related in some versions of ‘Ammar’s tradition that he said, “We used to 
perform tayammum along with the Messenger of Allah (God’s peace and 
blessings be upon him), and rubbed our faces and hands up to the shoulders”. 
To construe those traditions as implying recommendation and the tradition of 
‘Ammar as implying obligation is commendable as a method, for reconcilia- 
tion is considered better than preference according to the experts of the juristic 
method, except that it is necessary to ascertain that the traditions are proved 
authentic. 


1.3.4.2. Issue 2: Striking the earth 


The jurists disagreed about the number of times the earth is to be struck for 
the purpose of tayammum. Some of them said it is once, while others said that 
it is twice. Those who said that it is twice include some who said that onë 
stroke is for.the face and one for the hands. These are the majority. When I 
say “majority”, then the three (leading) jurists are counted among them, that 
is, Malik, al-Shafitt, and Abū Hanifa. Some of them said that there are tW0 
strokes for each of them, that is two strokes for the hands and two strokes for 
the face. 

The reason for their disagreement is that the verse gives no details about 
this, and the traditions are in conflict, while the analogy of mudi? for 
tayammum in all its instances is not agreed upon, What is stated by the 
established tradition of ‘Ammar about this is one stroke both for the face 4” 
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fh hands, but there are traditions in which it is required twice. The majority 
preferred these traditions on the basis of analogy of ablution for tayammum. 


+ 


Ws 3. Issue 3: Earth reaching the limbs 


Al-Shāfitt disagreed with Malik, Abū Hanīfa, and others about the obligation 
Ai the earth reaching the limbs that are the object of tayammum. Abū Hanifa 
Hid not consider this as obligatory, nor did Malik, but al-Shafi‘? upheld it as 


rhe reason for their disagreement is the equivocality found in the word 
amin” in the words of the Exalted, “And rub your faces and your hands with 
some of it (minhu)”.”6 This is so as the word min is sometimes used to indicate 
qa part, while at other times it is used to make a distinction between the 
tcategories. Those who held that it has been used here to indicate a part, made 
"the transfer of the earth to the limbs of tayammum obligatory. Those who 
‘maintained that it indicates a distinction among categories said that 
„tansferring it is not obligatory. Al-Shafi‘t preferred the interpretation 
implying a part on the basis of the analogy of ablution for tayammum, but this 
1s opposed by the tradition of ‘Ammar that has preceded, for it contains the 
Words, “then shake it off’, and also the Prophet’s performing tayammum at the 
wall. 

+ The disagreement of the jurists about the obligation of a sequential order (of 
acts) in tayammum, as well as over the obligation of immediate performance 
(ie. there should be no interval separating the rubbing-of the. face and the 
tubbing of the hands), is exactly the same as their disagreement about it in 
ablution, and the causes for disagreement there are the causes here; thus there 
'S NO point in reiterating them. 


1.3.5. Chapter 5 The Material Used for this Form of Purification 


This involves a single issue. They agreed about its validity with clean 
cultivable soil, but disagreed about its performance with what is besides soil 
rom among the constituent parts found on land, like stones, Al-ShafiT held 
that tayammum is not permitted except with pure earth. Malik and his disciples 
held that tayammum is permitted, according to the widely known opinion, with 
Whatever is found upon the surface of land with all its constituents, like 
Pebbles, sand, and earth. Abū Hanīfa added to this saying (that it is permitted) 
With all kinds of solid matter produced by the earth, like lime, arsenic, 
Eypsum, clay, and marble. Some of them, and these are the majority, 
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when it is time for prayer, as in the words of the Exalted, “O ye who believe! 
When ye rise up for prayer wo OS Thee, they made mud? and tayammum 
obligatory at the time of rising up for prayer, which occurs when it is time for 
prayer. It follows from this that the hukm of wud? and tayammum here is the 
same as the hukm for salah, that is just as-time is a condition for the validity of 
prayer so, similarly, time is a condition for the validity of wud? and 
tayammum. The shart however has made an exemption in the case of ablution. 
Does tayammum then retain the original rule, or is this not an apparent 
implication of the verse and the words of the Exalted, “O ye who believe! 
When ye rise up for prayer ig Ge mean, “When ye resolve to undertake 
prayers?” Further, even if there is no assumption of an implied meaning in the 
verse, the only implication would -be that the obligation of ablution and 
tayammum becomes due at the time of obligation of prayer, not that 
performance of wud and tayammum before the time of prayer is invalid, 
unless the rule is based upon the analogy of observing prayer before its time. 
In such a case, it would be preferable to say that the reason for disagreement in 
this is the analogy of tayammum upon, prayer, but it is weak because its analogy 
upon wud? would be better. This is a weak issue, so think over it, that is 
those who stipulate the advent of the time of prayer for its validity and render 
it a form of worship bound by time. 

Limitations of time for the different kinds of worship are not imposed, 
except through a transmitted evidence. Imposition of a timing for tayammum 
would be justified if the finding of water were postponed till just before the 
advent of time, in which case this would not be a time-bound worship, but the 
issue would fall under the principle that the time arises when the lack of water 
is the moment of the beginning of the period of prayer. This is so as it is only 
at the beginning of the period of prayer that he can be sure of the availability 
or non-availability of water. It is for this reason that the school differed over 
the question: when should he perform tayammum? Is it to be at the beginning 
of the prescribed time (for prayer), in the middle, or at the end? Yet, there are 
certain situations in which it is known with certainty that he would not come 
across water, except at the time of prayer. Further, if water becomes available 
(after the performance of tayammum) he will only be obliged to terminate his 
tayammum (that is perform wud), not that it is invalid. The possibility of 
coming across water just before the beginning of the time of prayer and after 
its commencement is equal. Why, then, has the kukm of tayammum before the 
time of prayer been considered different from its hukm at its commencement, 
that is the undertaking of tayammum is prohibited before time, but it is not 
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prohibited at the advent of such time. Such views are not.to be formulated, 
except on the basis of a transmitted evidence. 

It follows from this logic that tayammum is to be delayed till close to the end 
of the time (for prayer), so think over it. 


1.3.4. Chapter 4 Descripton of this Form of Purification 


As to the description of this form of purification, it relates to three issues, 
which are the principles of this chapter. 


1.3.4.1. Issue 1: The part of the hands to be rubbed 


The jurists had four different opinions about the extent of the hands that Allah 
has commanded people to rub in His words, “And ye find not water, then go 
to clean, high ground and rub your faces and your hands with some of it?.’° 
First, that the prescribed limit for this is the same as the limit in wud? itself, 
which is up to the elbows. This is the widely known opinion in the school, and 
is upheld by the jurists of the provinces. Second, the obligation is to rub the 
palm of the hand only and this is maintained by the Ahl al-Zahir and the 
traditionists. Third, that it is recommended up to the elbows, but the 
obligation is (to rub) the palms of the hands. This is related from Malik. The 
fourth opinion is that the obligation extends up to the shoulder. This is a 
deviant opinion and has been related from al-Zuhri and Muhammad ibn 
Masalma. 

The reason for their disagreement stems from the equivocality of the term 
“yadd” in the language of the Arabs. This is so as the term “yadd”, in the 
language of the Arabs is used in three meanings: the hand only, which 
Provides the primary use; the hand and the forearm; the hand, forearm, and 
Upper arm. The second reason arises from the conflict of relevant traditions. 
The widely known tradition of ‘Ammar, in its various established channels, 
says, “It would have been enough for you to stroke with your hand, then shake 
Ht off them, and rub your face (with them) and. your hands”. In some versions 
t IS stated that the Prophet (God’s peace and blessings be upon him) said, 
‘And that you rub your hands up to the elbows”. It is also related from Ibn 
‘Umar that the Prophet (God’s peace and blessings be upon him) said, 

Tayammum consists of two strokes: a stroke for the face, and another for the 
ands, up to the elbows”. This is also related through Ibn ‘Abbas and other 
Narrators, 


The majority preferred these traditions over the tradition of ‘Ammar 
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relying on the supporting analogy for it, that is the analogy of tayammum upon 
wud, the same factor which impelled them to prefer interpreting the term 
yadd in the sense which includes the palm and the forearm as against the hand 
alone, which is the apparent meaning. Those who claimed that it applies to 
both equally, and is not primarily applied to one of them as compared to the 
other, has erred, for “yadd”, even if it is an equivocal term, primarily denotes 
hand, and is metaphorical for the part in excess of the hand. Every equivocal 
term is not obscure (mujmal). A term that is both obscure and equivocal is one 
that has been applied initially as an equivocal term. The jurists have held that 
it is not proper to argue on the basis of such'a term. It is for this reason we say 
that the correct view is to believe that the obligation relates to the hands alone. 
This is so as the term yadd either applies primarily to hands as compared to all 
other limbs or its indication of the rest of the limbs, forearm and upper arm, is 
equal. It is necessary to decide on the basis of the established tradition when 
the meaning is more obvious. Giving predominance to analogy here over the 
tradition is incomprehensible. It is also incomprehensible to prefer on the basis 
of analogy traditions that have not been established. The Aukm on the basis of 
the Book and the sunna is evident here, so ponder over it. 

Those who held the limit to be up to the armpits maintained this as it is 
related in some versions of ‘Ammiar’s tradition -that he said, “We used to 
perform tayammum along with the Messenger of Allah (God’s peace and 
blessings be upon him), and rubbed our faces and hands up to the shoulders”. 
To construe those traditions as implying recommendation and the tradition of 
‘Ammar as implying obligation is commendable as a method, for reconcilia- 
tion is considered better than preference according to the experts of the juristic 
method, except that it is necessary to ascertain that the traditions are proved 
authentic. 


1.3.4.2. Issue 2: Striking the earth 


The jurists disagreed about the number of times the earth is to be struck for 
the purpose of tayammum. Some of them said it is once, while others said that 
it is twice. Those who said that it is twice include some who said’ that one 
stroke is for the face and one for the hands. These are the majority. When ! 
say “majority”, then the three (leading) jurists are counted‘among them, that 
is, Malik, al-Shafi‘l, and Abū Hanifa. Some of them said that there are tw 
strokes for each of them, that is two strokes for the hands and two strokes for 
the face. 

The reason for their disagreement is that the verse gives no details about 
this, and the traditions are in conflict, while the analogy of wudiP fot 
tayammum in all its instances is not agreed upon. What is stated by the 
established tradition of ‘Amméar about this is one stroke both for the face and 


the hands, but there are traditions in which it is required twice. The majority 
preferred these traditions on the basis of analogy of ablution for tayammum. 


1.3.4.3. Issue 3: Earth reaching the limbs 


Al-Shafi‘disagreed with Malik, Abū Hanifa, and others about the obligation 
of the earth reaching the limbs that are the object of tayammum. Abū Hanifa 
did not: consider this as obligatory, nor did Malik, but al-Shafi‘t upheld it as 
obligatory. 

The reason for their disagreement is the equivocality found in the word 
“min” in the words of the Exalted, “And rub your faces and your hands with 
some of it (minhu)”.’® This is so as the-word min is sometimes used to indicate 
a part, while at other times it is used to make a distinction between the 
categories, Those who held-that it has been used here to indicate a part, made 
the transfer of the earth to the limbs of tayammum obligatory. Those who 
maintained that it indicates a distinction. among categories said that 
transferring it is not obligatory. Al-Shafi‘t preferred the interpretation 
implying a part on the basis of the analogy’of ablution for tayammum, but this 
is opposed by the tradition of ‘Ammar that has preceded, for it contains the 
words, “then shake it off”, and also the Prophet’s performing tayammum at the 
wall, 

The disagreement of the jurists about, the obligation of a sequential order (of 
acts) in ¢ayammum, as well as over the obligation of immediate performance 
(.e."there should be no interval separating the rubbing of the face and the 
rubbing of the hands), is exactly the same as their disagreement about it in 
ablution, and the causes for disagreement there arẹ the causes here; thus there 
S no point in reiterating them. 


1.3.5. Chapter 5 The Material Used for this Form of Purification 


This involves a single issue. They agreed about its validity with clean 
cultivable soil, but disagreed: about its performance with what is besides soil 
from among the constituent parts found on land, like stones. Al-Shafii held 
that tayammum is not permitted except with pure earth. Malik and his disciples 
held that tayammum is permitted, according to the widely known opinion, with 
Whatever is found upon the surface of land with all its constituents, like 
Pebbles, sand, and-earth. Abii Hanifa added to this saying (that it is permitted) 
With all kinds of solid matter produced by the earth, like lime, arsenic, 
8ypsum, clay, and marble. Some of them, and these are the majority, 
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stipulated that the soil must be on the surface of the earth. Ahmad ibn Hanbal 
said that tayammum may be performed with dust from a garment or from wool, 

The reason for their disagreement is based upon two factors. First, the 
equivocality of the term sa%d in the language of the Arabs, as it is sometimes 
applied to clean earth, and at other times to all the constituents on the surface 
of land, so much so that the interpretation of the derivatives of this term sa%d 
led Malik and his disciples to permit it, in one of the narrations, with grass and 
snow; they said that these are also called sa%d in the primary use of the term, 
that is being upon the surface of the earth, but this argument is weak. 

The second reason is the unqualified use of the term ard with respect to the 
permissibility of its use in some versions of the widely known tradition, and its 
restriction in others. It is the saying of the Prophet (God’s peace and blessings 
be upon him), “The earth has been made a mosque for me, and a means of 
purity”. In some versions the words, “The earth has been made a mosque for 
me, and a means of purity”, have been recorded, while another version reads: 
“The earth has been made a mosque for me, and its soil a means of purity”. 
Experts in juristic discourse have differed on whether the qualified term is to 
be construed as indeterminate or vice versa. The better known opinion in their 
view is that the indeterminate term is to be construed in terms of the qualified, 
but this is disputed. The opinion of Ibn Hazm is that the qualified term is to 
be construed in terms of the indeterminate, as the unqualified term has an 
additional meaning. Those who construed the unqualified term through the 
qualified term, and’ assigned the meaning of earth to clean surface material did 
not permit tayammum except with earth. Those who construed the qualified 
term through the unqualified term, and interpreted the term sad as all that'ts 
found on the surface of the earth, including its constituents, permitted 
tayammum with sand and pebbles. 

That tayammum permits the use of all that is produced by the earth, 
however, is a weak claim since the term sa9d does not encompass all that is 
produced by the earth. The widest possible connotation of the term sad 
points to all that is included in the soil, but not including lime and arsenic not 
snow and grass. Allah knows best. 

The equivocality found in the word tayyib is also one of the causes of 
disagreement. 


1.3.6. Chapter 6 Factors nullifying this form of purification 
About the factors nullifying this form of purification, the jurists agreed that 


tayammum is invalidated by things that invalidate the original purification, 
which is ablution or bathing. They disagreed in this over two issues. First 
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does the intention of offering an obligatory prayer other than the obligatory 
salah that was intended with the tayammum invalidate it? Second, whether the 
existence of water invalidates it? 

1.3.6.1. Issue 1: Intention to perform another obligatory prayer 


Malik maintained that the intention of a second prayer invalidates purification 


_ for the first prayer. The views of others are opposed to this. The basis for this 


disagreement revolves around two things. First, whether in the words of the 
Exalted, “O ye who believe! When ye rise up for prayer ..”, there is an 
implied text, that is, when ye arise from sleep, or when ye arise in an unclean 
state? Those who maintained that there is no implied text said that the 
apparent meaning of the verse indicates mud? or tayammum for each prayer, 
but the sunna has restricted the meaning for wud, so tayammum retains the 
original rule. It cannot, however, be argued for Malik on the basis of this 
(argument), because Malik maintains that the verse contains an implied text, 
according to what he has related from Zayd ibn Aslam in his al-Muwatt@. 

The second reason is based on the recurrence of the command with the 
advent of time for each prayer. This is what follows from Malik’s principles, 
that is, this argument may be adduced on his behalf, and the discussion of this 
issue has preceded. Those for whom the command does not recur, and they 
assumed an implied text in the verse, did not uphold that the intention to 
perform a second salah invalidates tayammum. 


1.3.6.2. Issue 2: The existence of water 


The majority held that the existence of water invalidates this purification. A 
group of jurists, however, maintained that its invalidation results only from the 
occurrence of a hadath. The basis of this disagreement is whether the existence 
of water removes the prevailing purification that was achieved with earth or 
Whether it negates the initiation of purification with it (earth)? Those who 
Maintained that it negates only the commencement of purification with earth 
(water being available) said that it is invalidated only by the occurrence of a 
hadath. Those who maintained that it (availability of water) invalidates the 
Prevailing purity said that it is invalidated. The definition of the invalidating 
factor (water) is the eliminator of the prevailing purity. 

The majority argued for their opinion. on the basis of an established 
tradition, which is the saying of the Prophet (God’s peace and blessings be 
upon him), “The earth has been made a mosque for me, and a means of 
Purity, as long as water is not found”. It. is possible to understand from this 
that as soon as water is found this purification is terminated and removed, 
While it is also possible to understand it as implying that when water is found 
is not valid to undertake this form of purification. The strongest support for 
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the majority comes from the tradition of Abū Saíd al-Khudri, which states 
that the Prophet (God’s peace and blessings be upon him) said, “When you 
have found water let it touch your skin”. ‘The:command here is interpreted by 
the majority to indicate immediate compliance, though it also leads to the 
preceding possibility, so think over it. Al-Shafi‘i’s acceptance, that the 
existence of water eliminates this purification, led him to say that tayammum 
does not, in fact, remove the Aadath, that is, it does not generate purification 
removing the impurity, it merely has the effect of permitting prayer with the 
existence of the impurity. This is without foundation, as Allah has called it 
purification. Some of the disciples of Malik upheld this opinion saying that 
tayammum does not remove kadath, for had it done so, only a hadath would 
have invalidated it. The answer is that in the case of this purification the 
existence of water itself is a sort of hadath specific to it, according to the 
opinion that the existence of water eliminates it. 

Those who upheld that the existence of water invalidates purification agreed 
that it does so before the commencement of prayer and after it, but they 
disagreed on whether it‘ invalidates it during prayer. Malik, al-Shaficl, and 
Dawud held that the availability of water does not invalidate purification 
during prayer. Abū Hanifa, Ahmad, and others besides them maintained that it 
does invalidate it if water becomes available during prayer, and they are closer 
to preserving the original principle, for it is incompatible with the law to say 
that the availability of something does not invalidate purification’ during 
prayer, but invalidates it at other times. (Paradoxically) Abū Hanifa’s opinion 
had been denounced for a similar contradiction, that is, for holding that 
laughter during prayer invalidates wud (but not outside of prayer), though 
he was relying on a supporting ‘tradition. Think over this issue, for the answer 
is evident. There is no evidence in what they (the critics of Abū Hanifah) 
desired to.use in support of their opinion; namely, the apparent meaning of the 
words of the Exalted, “And render not your actions vain”,’”” as such a person is 
not annulling his prayer of his own volition; the prayer is annulled by the 
availability of water, as if he had acquired a hadath (such as passing wind). 


1.3.4. Chapter 7 Acts for which this Form of Purification is a 
Condition 


The majority agreed that acts whose validity or permissibility depends upo” 
this form of purification are those for which ablution (wud?) is a condition, 


like prayer, touching the mushaf, and so on. They disagreed on whether more 
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than one (obligatory) prayer is permissible with it (i.e. with one‘tayammum)? It 
is widely known in the Malik’s school that two mandatory prayers are never 
permitted with it. His opinion differed about two lapsed prayers. It is well- 
known that one tayammum is enough if one of the two prayers is mandatory 
and the other is supererogatory, if he prays the mandatory first, but if 
commences with the supererogatory, he cannot observe them with one 
tayammum. Abū Hanifa held that it is permitted to observe two mandatory 
prayers with a single tayammum. 

The basis for this disagreement is whether tayammum is required’ for each 
prayer, either due to the apparent meaning of the verse, or due to the 
obligation of the recurrence of the command, or due to both. 


1.4. THE BOOK OF REMOVAL OF IMPURITIES (NAJASAT) 


The comprehensive discussion of the principles and‘rules of this form of 
purification is covered in six chapters. The first chapter is about the 
identification of the kukm, that is, whether it is obligatory or recommended 
from the aspect of being absolute, or is stipulated only as a condition for salah? 
The second chapter relates to the identification of the kinds of impurities. The 
third chapter is about the objects from which the removal of such impurities is 
obligatory. The fourth chapter is about the thing with which they are to be 
temoved. The fifth chapter deals with the manner of their removal from each 
object. The sixth chapter relates to the etiquettes of the privy. 


l4.1. Chapter 1 The Hukm of this Form of Purification 


The source of this chapter from the Book are the words of the Exalted, “Thy 
raiment purify”,’® and from the sunna the words of the Prophet (God’s peace 
and blessings be upon him), “One who performs ablution should snuff up 
Water and reject it, and one who uses stones [in purifying himself after 
excretion] should use the odd number [like three, five, etc.]”. There is also the 
command of the Prophet (God’s peace and blessings be upon him) for cleaning 
Menstrual blood from clothes, and for pouring a pitcher of water over urine, as 
in the case of the bedouin. In addition, there is his saying about passing a grave 
which two persons were buried that “they are being given some torment, 
but not for a major sin; one of them did not cleanse himself after urinating 
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The jurists agreed, because of the existence of these transmitted texts, that 
removal of impurities has been commanded by the law, but they differed over 
whether this was by way of obligation or recommendation, that is, as a sunna, 
as indicated earlier. One group of jurists,said that the removal of impurities js 
obligatory, which was the opinion of Abū Hanifa and al-Shafitl. Another 
group of jurists said that it was sunna meakkada (emphatic), but is not an 
obligation (fard). One group said that it is an obligation when remembered, but 
is waived in the case of forgetfulness. Both opinions are related from Malik 
and his disciples. 

The reason for their disagreement over this issue stems from three factors, 
First, there is disagreement about the words of the Exalted, the Glorious, 
“Thy raiment purify”; whether these are to be taken literally or figuratively. 
The second reason is the conflict -between the apparent meanings of the 
traditions with respect to this obligation. The third reason is their 
disagreement about the prescribed commands and proscriptions as related to a 
rational underlying cause; whether the underlying cause understood from these 
commands and proscriptions is a corroborative fact that moves the command 
from, an obligation to a recommendation, and .the proscription from a 
prohibition to disapproval, or whether it is not a- -corroborative fact, and that 
there is no difference here between rational and non-rational worship. Those 
who made such a distinction did so because most of the rational akkam in the 
Jaw relate to ethical norms or to juristic interests, which are mostly 
recommended. Those who interpreted the words of the Exalted, “Thy raiment 
purify”, to mean physical raiment said that purification from impurities is 
obligatory, while those who considered it as symbolic of purity of the gal 
(heart) did not find any legal evidence in them. 

Included in the conflicting traditions in this issue is the widely known 
tradition about two buried persons and the words of the Prophet (God’s peace 
and blessings be upon him) that “they would be given some torment, but not 
for major sins; one of them did not cleanse himself after urinating”. The 
apparent meaning of this tradition implies an obligation as torment relates only 
to an obligation. The tradition opposing this is that established from the 
Prophet (God’s ‘peace and blessings be upon him), that when he was assaulted 
while praying with the blood and viscera of a slaughtered camel placed upon 
him, he did not terminate his prayers. The apparent meaning of this is that 
had the removal of impurities (najasa) been obligatory like the obligation © 
purification from ritual impurity (hadatk), he would have terminated his 
prayers. Another related tradition is as follows: “While the Prophet (God's 
peace and blessings be upon him) was praying once in his sandals he cast them 
off; the people (praying with him) followed suit but he denied the need for me 
and said, ‘I cast them off as Jibril informed me that there was filth on them - 
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The apparent meaning is that had it been obligatory why would he have 
continued the prayer? 

Those who adopted the method of preferring the apparent meaning of these 
f -traditions upheld obligation when the tradition requiring obligation was 
spreferred, and upheld recommendation when the two traditions requiring a 
‘recommendation were preferred; I mean, that the two traditions imply thatthe 
removal of the sandals is in the category of an emphatic recommendation. 
Those who adopted the method of reconciliation include two groups. The first 
said that it is obligatory when remembering and when able to perform, and 
that the obligation is dropped in the case of forgetfulness and the incapacity to 
perform. The other group said that it is always an obligation, but is not a 
condition for the validity (proper performance) of prayer. This is the fourth 
opinion on the issue, and (the second part of it) is weak, because najdasa is to be 
removed during prayer. 

In the same way, some of the jurists who distinguished between rational and 
non-rational forms of worship, that is, who deemed the non-rationa! as 
emphatic for purposes of obligation, made a distinction between a command 
prescribed for purification from legal impurity (Aadath) and the command for 
actual impurity (najdsa), as it is known that the purpose of purification from 
najasa is cleanliness, which is an ethical norm. Purification from hadath, on the 
other hand, is non-rational. They also sought support from the corroborating 
evidence of praying in sandals, as they did from the consensus about ignoring 
slight filth in some cases, when it is evident that one usually treads on filth 
with them. 


(4.2. Chapter 2 The Kinds of Impurities 


The jurists agreed that the kinds of impurities are essentially four. First, 

Carrion of warm-blooded animals not living in water. Second, flesh of swine, 

whatéver the cause of its death. Third, blood of an animal that does not live in 

Water, and is extracted from a living or dead animal when it flows out, that is, 
_ Wher it is excessive. Fourth, the urine and excrement of human beings. Most 

of the jurists agreed about the impurity of khamr, but there is disagreement 
; about this among some of the traditionists. The jurists disagreed about things 
4 besides these. The principles of this chapter are covered in seven issues. 


They disagreed about carrion that has no blood in it, and about dead sea 
animals. A group of jurists said that a carcass of a bloodless creature is clean; 


4 
14.2.1. Issue 1: Carrion and dead sea aninials 
= the dead sea creatures. This is Malik’s opinion and that of his 
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disciples. A group of jurists maintained equivalence, with respect to:impurity, 
between carrion of a warm-blooded and bloodless creatures, unless it was 
something over which there is agreement that it is not carrion like worms and 
what is produced in eatables, but they exempted dead marine animals from 
this, which is al-Shafi‘?'s opinion. Another group considered carrion and dead 
sea animals to be the same, exempting bloodless carrion, which is Abū Hanifa’s 
opinion. 

The reason for their disagreement is based on their dispute over the 
meaning of the words of the Exalted, “Forbidden unto you are carrion .. .”” 
The reason, [ think, is that they agreed that it belongs to a category of a 
general word intended for the particular, after which they differed as to which 
particular is meant here. Some of them exempt from this dead sea-animals and 
carrion of bloodless creatures, some exempted dead sea animals only, while 
others made an exemption in the case of carrion of bloodless creatures alone. 
The reason for a disagreement over these exemptions is based upon their 
disagreement over the restricting evidence. The apparent argument of those 
who exempted bloodless carrion is based upon the established tradition from 
the Prophet (God’s peace and blessings be upon him) relating to flies when 
they fall into food. They said that this indicates the cleanliness of flies, and 
there is no underlying reason for this except the fact that they are bloodless. 

Al-Shafi‘?’s view is that this is particular to flies, because of the words of 
the Prophet (God’s peace and blessings be upon him), “In one of its wings is 
disease and in the other its cure”. Al-Shafi‘t deemed weak the derivation from 
the tradition that the apparent meaning of the verse implies two separate 
prohibited impurities: carrion and blood. The first is acted upon by ritual 
slaughter for purification, because of which a slaughtered animal is permitted 
for consumption by agreement, while blood is not purified by slaughter and 
has a separate kukm. Thus, how is it possible to combine the two and maintain 
that blood is the cause of the prohibition of carrion? This is (a) strong 
(argument) as you can see, for if blood had been the cause of prohibition of 
carrion, the prohibition of eating (dead) animals would not have been lifted by 
slaughter. The prohibition of the blood still remaining in it and which has not 
been eliminated yet would have subsisted, and permissibility would only apply 
after the complete exhaustion of the blood from: the animal; the cause having 
been removed, the effect would necessarily follow. If the cause is found, but 
the effect is absent, then, this is not the real cause. An example of this is the 
case of grape juice. If the prohibition is lifted from grape juice, it necessarily 
follows that intoxication be absent, that’is if we:believe intoxication to be the 
cause of prohibition. 
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Those who exempted dead sea animals, adopted the established tradition of 
Jabir, which states “that they ate for several days of the whale that had been 
thrown out of the sea and that they derived.their supplies from it. When they 
informed. the Messenger of Allah.(God’s peace and blessings be upon him) 
about this, he approved their act saying, ‘Is something left of it?” This is an 
evidence indicating that he did not permit this out of necessity arising from 
exhaustion or lack of food. They also argued on the basis of:the words of the 
Prophet (God’s peace and blessings be upon him), “Its water is pure and its 
dead creatures are permitted (for consumption)”. 

Abū Hanifa, on the other hand, -preferred the general meaning of the verse 
over this tradition, either because the verse is definitive and the tradition 
probable, or he held that this was an exemption for them, that is, the 
exemption in the tradition of Jabir, or because he held that the whale had died 
due to a cause, which was the turbulence of the sea that threw it out on the 
shore, as carrion is that which dies of its own without an external cause. 

Another reason for their disagreement here is whether the pronoun in the 
words of the Exalted, “(The catch of the sea] and its food is permissible for 
you, a provision for you and for seafarers”, refers to the sea or to the fish 
itself. Those who associated it with the sea said that its food is that which is on 
the surface, while those who associated it with the catch said that what is 
permissible is only what is caught. In addition to this, the Kifis also relied on 
a tradition in which the prohibition of consuming fish floating on the surface is 
laid down, but which is weak according to the others. 


1.4.2.2. Issue 2: Parts of dead animals 


Just as the jurists differed about the (hukm of the) kinds of carrion they 
disagreed about (the hukm of) the parts of dead animals, which they had 
deemed as carrion- by agreement. Thus, they concluded that flesh of the parts 
of mayta was also mayta, but they disagreed about bones and hair. Al-Shafi'T 
held that. bones and hair were also mayta, while Abū Hanifa held that they are 
not. Malik made a distinction between hair and bones saying that ‘bones are 
mayta, but not hair. 

The reason for their disagreement relates to their dispute as to what activity 
in the limbs can be assigned the term “life”. Those who maintained that the 
activity of growth and food intake depicts life said that when the activity of 
8rowth and food intake is absent from hair and bones they become mayta. 
Those who maintained that the term “life” is only applied to the senses, and as 
hair and bones do not possess the capacity to sense, they are not.mayta, Those 
who distinguished between the.two, assigned to bones the capacity to sense, 
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but not.to hair. There is a disagreement about the capacity of the bones to 
sense, and the matter is:disputed among the physicians. The evidence proving 
that food intake and growth are not that kind of life to the absence of which 
the term mayta can be applied is the agreement of all jurists that a.part of an 
animal cut off when it is alive is mayta. This is based on a tradition, which is 
the saying of the Prophet (God’s peace and blessings be upon: him), “Whatever 
is cut off from an animal, when it is alive, is mayta”. They agreed, however, 
that hair sheared from an animal is clean. Further, if the term mayta were to 
be applied to things whose growth and food intake has stopped, the uprooted 
vegetation would also be termed as mayta, as vegetation also shows growth and 
food intake. To this al-Shafi‘t may reply that food intake, to the absence of 
which the term death is applied, is limited to beings endowed with the capacity 
to sense. 


1.4.2.3. Issue 3: Skins of dead animals 


They disagreed about the utilization of skins of dead animals. A group of 
jurists upheld the unconditional permissibility of the utilization of skins, 
whether tanned or not, while another group held the opposite view, that is, 
they are not to be utilized at all, even when tanned. A third group of jurists 
made a distinction between tanned an untanned skins, maintaining that 
tanning purifies them, which is al-Shafi‘l’s and Abū Hanifa’s opinion. There 
are two narrations from Malik about this. The first is the same as that of al- 
Shafi, while the second is that tanning does not purify them, but they can be 
used if no moisture is involved. Those who maintained that tanning is 4 
purifying factor, agreed that it purifies the skins of the animals that can be 
ritually slaughtered, that is, those permissible for consumption, but they 
disagreed about those to which ritual slaughter-does not apply. Al-Shafi‘T held 
that it purifies the skins of ritually slaughtered animals only, as slaughter is 2 
substitute for the purpose of purification. Abū Hanifa maintained’ the 
effectiveness of tanning in purifying the skins of all animals with the exception 
of swine. Dawiid said that it purifies all, even the skins of swine. 

_ The reason for their disagreement is the conflict of traditions on this issue. 
The absolute permissibility of its utilization is laid down in Maymina’s 
tradition, when the Prophet (God’s peace and blessings be upon him) was 
passing by a carcass he said; “Would that you had made-use of its skin”. Its 
absolute prohibition is derived from the tradition of Ibn ‘Akim, which states 
that “the Messenger of Allah (God’s peace and blessings be upon him) wrote 
that neither its hide nor its sinew are to be utilized”. This was a year before his 
death. In some traditions the command conveys (the permissibility of) their 
utilization after tanning, but not before. The established tradition for this 1$ 
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that of Ibn ‘Abbas that the Prophet (God’s peace and blessings:be upon him) 
said, “When the hides are tanned they become purified”. 

The conflict of these traditions led the jurists to differ in their 
interpretation. One group adopted the method of reconciliation on-the basis of 
the tradition of Ibn ‘Abbas, distinguishing between tanned and untanned 
skins. Another group adopted the method of abrogation, and relied on the 
tradition of Ibn ‘Akim, because they date it as late as one year before the 
Prophet’s death. A third group preferred Maymiina’s tradition maintaining 
that it entails an addition over the tradition of Ibn ‘Abbas, as the prohibition 
of utilization prior to tanning cannot be derived from Ibn ‘Abbas’s tradition, 
which speaks of purity, but utilization is: different from purification. While 
each pure thing may be utilized, it is not necessary that each usable thing is 
pure. 


1.4.2.4. Issue 4: Prohibition of blood 


The jurists agreed that blood of land animals is unclean, but they differed 
about the blood of fish. Similarly, they disagreed about small quantities of 
blood of animals other than those of the sea. 

A group of jurists said that the blood of fish is clean, and this is one of two 
opinions from Malik and is also the opinion of al-Shafi‘t. Another group of 
jurists said that it is unclean on the basis of the rule for blood. This is Malik’s 
opinion in al-Mudawwana. Similarly, a group of jurists said that small 
quantities of blood are overlooked, while others said that the ukm of large and 
small quantities is the same. The former view is held by the majority. 

The reason for their disagreement over the blood of fish relates to -their 
disagreement whether dead fish is mayta. Those who considered dead fish to 
be included in the general prohibition for mayta, deemed its blood’to be the 
Same, while those who exempted it from the general prohibition, exempted its 
blood on the same analogy. There exists a weak tradition related to this, and 
this is the saying of the Prophet (God’s peace and blessings be upon him), 
‘Two kinds of mayta and two kinds of blood have been permitted to us, locust 
and whale, and livér and spleen”. 

j Their disagreement over large and small quantities of blood relates to the 
Mposition of the qualified meaning over the absolute or the imposition of the 
absolute meaning over the qualified. The prohibition of blood has been laid 
down in absolute terms in the words of the Exalted, “Forbidden unto you are 
carrion and blood and swine-flesh”,®! while it is found in qualified terms in 

IS words: “Say: I find not in that which is revealed to me aught prohibited to 

an eater that he eat thereof, except it be carrion, or blood poured forth, or 
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swine-flesh—for that verily is foul” & Those who imposed the qualified 
meaning over the absolute meaning, and these are the majority, said that it is 
only blood that is “poured forth” that is prohibited and unclean. Those who 
decided according to the absolute meaning in preference to the qualified, said 
that blood “poured forth” is blood in large quantities, while that which is not 
“poured forth” is blood in small quantities, and both are prohibited. They also 
supported their view by saying that a thing which is unclean in essence cannot 
be clean in its constituent parts. 


1.4.2.5. Issue 5: Pollution of urine 


The jurists agreed about the uncleanliness of human urine and excrement, 
except for the urine of a male infant. They disagreed about what is besides this 
with respect to all animals. Al-Shafil and Abu Hanifa held that urine and 
excrement of all animals are unclean, while a group of jurists upheld their 
absolute cleanliness, that is, offal of all animals from urine and excrement. A 
group of jurists said that the hukm of their urine and dung is dependent upon 
the hukm of their flesh. The animals whose flesh is prohibited, their urine and 
dung are prohibited and unclean, while the animals that are fit for 
consumption their urine and dung are clean, except for those animals that 
consume filth. The animals that are considered abominable (for food), their 
urine and dung are also abominable. This was Malik’s opinion, as well as that 
of Abū Hanifa with respect to beasts of prey. 

There are two reasons for their disagreement. The first is their dispute over 
the significance of the ordained permissibility of praying in the resting place of 
animals, the permission granted by the Prophet (God’s peace and blessings be 
upon him) to the Umniyin to drink the urine and milk of camels, as well as 
the meaning of the prohibition of praying in the resting place of camels. The 
second reason is the analogy, for this purpose, of-all other animals upon man. 
Those who constructed the analogy of all other animals upon man, maintaining 
that this belongs to the category of higher giyds, did not consider the 
permissibility of praying in the resting places of animals as implying the 
cleanliness of their urine and dung, but deemed it to be a Aukm resting upon 4 
revelatory non-rational source. Those who interpreted the prohibition of 
praying in the resting places of camels to-imply uncleanliness, and deemed the 
permissibility of drinking the urine of camels in the case of the Urniyin 4 
medication, which is .permitted‘ on principle, said that all urine and dung !$ 
unclean. Those who interpreted the tradition permitting prayer in the resting 
places of animals as implying the cleanliness of their excrement and urine, 4S 
also in the case of the Urniyin, and deemed the prohibition of praying in the 
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resting places of camels an act of worship and as conveying a meaning other 
than uncleanliness, the difference, according to them, between man and 
animals being that the excrement of man is repulsive by nature, while that of 
animals is not, deemed the excrement as being dependent upon (the 
permissibility) of the flesh of animals. Allah knows best. Those who based the 
analogy of all other animals upon domesticated animals, deemed’ all excrement 
to be clean and not prohibited, except for the excrement of man. 

The issue is subject to interpretation, and had it not been disallowed to issue 
an opinion that no one has expressed before among the widely known opinions, 
even when the issue is disputed, it would be said that the distinction be based 
upon those emitting an offensive smell and are considered filthy and those that 
do not emit such an odour and are not deemed filthy, especially those that have 
a pleasing smell, due to their agreement about the permissibility of ambergris, 
which according to most is the excrement of a marine animal, and about musk, 
which is a residue from the blood of an animal in which musk is formed, as is 
known. 


1.4.2.6. Issue 6: Negligible filth- 


The jurists disagreed about small amounts of filth into three opinions. A group 
of jurists held that small and large quantities are the same. Among those who 
held this opinion is al-Shafi‘i. Another group of jurists held that small 
amounts of filth are overlooked, and they fixed this to be an amount equal to 
the size of an impure (alloyed) dirham. Among those who held this opinion is 
Abii Hanifa. Muhammad ibn al-Hasan deviated from this saying that if the 
filth covers one-fourth or less of the dress, prayer is permitted in it. A third 
group of jurists held that small and large quantities of filth are the same, 
except in the case of blood as has been mentioned. This is Malik’s opinion. 
There are two narrations from him about menstrual blood, the one widely 
known being that it is similar to all other kinds of blood. 

The reason for their disagreement is related to their dispute over the analogy 
of minor uncleanliness upon the exemption disregarding the remaining trace of 
filth in the case of cleaning with stones. Those who permitted such an analogy 
upheld the permissibility of minor uncleanliness, and for this reason they 
limited it to the size of a dirham, the size of which is the same as the size of the 
outlet. Those who held that these and other exemptions cannot serve as a basis 
for analogy, did not allow it. 

The reason for the exemption granted by Malik in the case of blood has 
already preceded, while the explanation of Abū Hanifa’s: opinion is that filth is 
divided, according to him, into gross and light. In the case of gross filth, the 
amount of exemption is ‘limited to the size of a dirham, while light filth is 
exempted up to the extent of a fourth of the dress. Light filth in his view is 
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like the excrement of beasts of burden and those from which the streets are 
seldom free. This division by him into gross and light is excellent. 


1.4.2.7. Issue 7: Semen 


They disagreed about semen, whether it is unclean. A group, from among 
them, Malik and Abii Hanifa, held that it is unclean, while another group 
maintained that it is clean, which was the opinion of al-Shafi‘l, Ahmad, and 
Dawud. 

There are two reasons for their disagreement. First is the variation in 
‘Aisha’s tradition. In some versions it says, “I used to wash off semen from 
the clothes of the Messenger of Allah (God’s peace and blessings be upon 
him), and he would go out to pray in them with water-marks on them.” In 
others it says, “I used to scrape off semen from the clothes of the Messenger of 
Allah (God’s peace and blessings be upon him)”, and that “he used to pray in 
them”. The addition is recorded by Muslim. The second reason is the 
vacillation of semen between resemblance with the unclean excrements of the 
body and between resemblance with other clean secretions, like milk etc. 

Those who reconciled all the traditions, interpreting washing to be for the 
purpose of cleanliness, and derived from scraping that does not purify an 
evidence of its purity, and made an analogy for semen upon other pure 
secretions, did not deem it unclean. Those who preferred the traditions of 
washing over those of scraping, and considered semen to be unclean, as it 
resembled, in their view, to unclean excrements more than clean secretions, 
maintained that it is unclean. So also those who believe that uncleanliness is 
removed by scraping. They said that scraping itself indicates its uncleanliness, 
as does washing. This is Abu Hanifa’s opinion. On this basis there is no proof 
with those who maintain their opinion (that semen is clean) on the words that 
“he used to pray in them”, on the other hand, there is evidence in it for Abū 
Hanīfa that uncleanliness can be removed without water, which is contrary tO 
the opinion of the Malikites. 


1.4.3. Chapter 3 The Objects from which Impurities are to be 
Removed 


The objects from which impurities are to be removed are three, and there is 1° 
dispute about them. First is the body, then clothes, and finally the mosques 
and the places of prayer. The jurists agreed about these three objects as they 
are expressly mentioned in the Book and the sunna. 

Clothes are mentioned in the words of the Exalted, “Thy raiment purify”, 
according to those who interpreted this literally, and in the commands of the 
Prophet (God’s -peace and blessings be upon him) about washing away the 
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blood of menstruation from clothes and about pouring water, over the parts 
affected by the urine of the child who urinated in his lap. The mosques are 
covered by the command of the Prophet (God’s peace and blessings be upon 
him) to pour a pitcher of water over the urine of the bedouin, who had 
urinated in a corner of the mosque. Similarly, it is established from the 
Prophet (God’s peace and blessings be upon him) that “he ordered the 
washing of madhy from the affected parts of the body and the washing away of 
impurities from the two outlets”. 

The jurists differed aboutwhether the entire penis is to be washed because of 
madhy (prostatic secretion prior to cohabitation). This is based on the widely 
known tradition of ‘Alt from the Prophet (God’s peace and blessings be upon 
him) when he was asked about prostatic fluid. He said, “He should wash his 
penis and perform ablution”. The reason for the disagreement is whether the 
obligation relates to the entire affected object or to the actually affected parts 
of it. Those who maintained that it applies ‘to the whole, that is, to the entire 
object to which the term is applied, said that the entire penis is to be washed, 
while those who maintained that it applies to the essential minimum part of 
the object said that only the affected part is to be washed on the analogy of 
urination. 


14.4. Chapter 4 The Means of Removal 


The Muslim jurists agreed that clean purifying water removes impurities from 
those three objects. They also agreed that stones can remove impurities from 
the two outlets. They disagreed about removal -(of impurities) with what is 
besides these from among fluids and solid substances. A group of jurists held 
that anything clean can remove impurities whether it is a fluid-or a solid, and 
Whatever the affected object. This was upheld by Abū Hanifa and his disciples. 
Another group of jurists said that impurities cannot be removed by things 
other than water, except for stones, which are agreed upon. This was upheld 
by Malik and al-Shafi. 

They also disagreed about the removal of impurities with bones and dung in 
the Case of istinj@. A group of jurists prohibited this, but permitted their use 
With other things that can clean, though Malik. exempted from these esteemed 
fatable things like bread. The same is said about things the use of which would 
be immoderate like gold and gems. One group restricted cleaning to stones 
only, which is the opinion of the Zahirites, while another group permitted it 
With bones, but not dung, though this was considered abominable by them. Al- 
Tabari deviated from all this and permitted in istinj# wiping with all things 
Clean and unclean. 
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The reason for their disagreement about the removal of impurities with 
things other than water and for objects other than the outlets is their dispute as 
to whether the purpose of removing impurities with water is only the 
destruction of the essence of the impurity, in which case other things 
destroying the essence would be deemed equivalent to water, or whether water 
has an additional attribute not found in other things. Those to whom no 
additional attribute was visible in water, upheld the validity of cleaning with all 
clean fluids and solids. This meaning was supported by the agreement over the 
removal of impurities from the outlets with things other than water. It is also 
supported by what is laid down in a tradition from Umm Salama who said to 
the Prophet (God’s peace and blessings be upon him), “I am a woman having a 
Jong trailing dress and I walk over filthy spots”. The Messenger of Allah 
(God’s peace and blessings be upon him) said to her (Umm Salama), “It (the 
impurity) is cleansed by what follows”. In addition to this, there are traditions 
about similar cases recorded by Abu Dawiid, like the words of the Prophet 
(God’s peace and blessings be upon him), “If one of you walks over filth in his 
sandals, the dust is their purifier”, as well as other similar reports. 

Those who perceived an additional attribute in water, prohibited such 
cleaning except for the exempted case, which is that of the outlets (with 
stones). When the Hanafites demanded from the Shafi‘ites an explanation of 
such an additional attribute for water, the latter resorted to the argument that 
it is an act of worship, for they were not able to provide a rational reason for it. 
They even conceded that water does not do away with impurity in a rationally 
satisfying way, and the removal is assigned a legal recognition. There were 
extended discourses and polemics between them over the question of whether 
the removal of impurity with water is an act of worship or has a rational cause 
coming down as a precedent. The ShafiStes were’ constrained to establish a 
(special) legal virtue for water, which is not found in other things, in meeting 
the akkam of uncleanliness, though it is similar to other things in.the (actual) 
removal of the substance (of pollutions). 

The purpose (the Shafifites added) is to meet the (requirements of the) 
hukm that singles out water as effective in the removal of the substance of 
impurities, as sometimes the impurity is already removed, but the hukm 
subsists. They thus relegated the purpose, although they had previously agreed 
with the Hanafites that purification from .uncleanliness is not a legal 
purification, that is skar4 and did not therefore require intention (niyya). If 
they had tried to distinguish themselves from them (the Hanafites) by saying 
that they did perceive in water a quality of -dissolving impurity an 
contamination and of extracting them from clothes and bodies, a quality not 
found in other things—for which reason people rely on water for cleansing 
their bodies and clothes—it would have been a better statement, while others 
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are far from convincing. Perhaps it would be necessary to believe that the 
shar (law) has relied on water for washing in each instance because of this 
inherent quality. If they had said so, they would have introduced into the 
prevailing figh something consistent with its meaning. The jurist resorts to 
saying that it (a certain thing) is an act of worship when his method imposes 
constraints upon him in arguing with the contender. Ponder over this, for it is 
evident from their treatment ‘(of issues) on most occasions, 

The reason for their disagreement about (the use of) animal droppings (in 
cleaning) is based on their dispute about the meaning of the proscription 
reported from the Prophet about it, that is, the prohibition by the Prophet 
(God’s peace and blessings be upon him) that sstinj@ is not to be performed 
with bones or dung. Those for whom the proscription indicated the invalidity 
of the thing itself did not permit it while those who did not view it as such, as 
uncleanliness has a rational ‘meaning, interpreted this to mean abomination, but 
did not consider it as invalidating istinj@ itself. Those who made a distinction 
between bones and dung, did so because they considered dung as unclean. 


1.4.5. Chapter 5 The Description of the Act of Removal 


The jurists agreed about the manner with which impurities are removed, and it 
is of three types, washing, wiping, and sprinkling, because these have been 
mentioned in the law and established through the traditions. They agreed that 
washing applies to all kinds.of impurities and for all locations of uncleanliness, 
and that wiping is permitted with stones for the outlets and with dry herbage 
for boots and sandals. They agreed, likewise, that the long trailing part of the 
female dress is purified by the dry ‘herbage in accordance with the apparent 
meaning of the tradition of Umm Salama. 

They disagreed on three points related to these things and which form the 
Principles of this chapter. The first is about sprinkling, as to what kind of 
'mpurity that can be purified with it. The second, is about wiping, as to what is 
Its object and the kind of impurity it can-remove, after agreeing about what we 
have mentioned. The third point is about the stipulation of number (of 
repetitions) for washing and wiping. 

A group of jurists said that sprinkling is specific to the urine of a child, who 

aS not weaned. Another group of jurists madea distinction in this about the 
Urine of a male and that of a female, saying that the urine of the-male is to be 
sprinkled over, while that of the female is to be washed. A third group said 
that washing is the prescribed purification for a thing the uncleanliness of 
which is confirmed, while sprinkling is for that which is doubted. This is the 
Opinion of Malik ibn Anas, may. Allah be pleased with him. 
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The reason for their disagreement stems from the conflict of the apparent 
meanings of the traditions related to the issue, that is, their disagreement over 
the meanings. This is so as there are two established traditions about 
sprinkling. First is the tradition of ‘Aisha “that children ‘used to be brought 
to the Prophet (God’s peace and blessings be upon him) and he used to pray 
for them and rub the top of their mouths with dates moistened in his own 
mouth as well as pet them. A child was brought to him and he urinated on 
him. He called for water and poured it over the affected spot but did not wash 
it.” In some versions it says, “he sprinkled over it but did not wash it”. This 
has been recorded by al-Bukhari. The other is the widely known tradition of 
Anas in which he described the prayer of the Messenger of Allah (God’s peace 
and blessings be upon him) in his house saying, “I took hold of the mat that 
had become dark because of old age and sprinkled water over it”. Some of the 
jurists acted in accordance with the implication of ‘A?isha’s tradition saying 
that this is specific to the urine of the child, and they exempted it from other 
categories of urine. Others preferred the traditions about washing to this 
tradition. This is Malik’s opinion, who confined the use of sprinkling to what 
is in the tradition by Anas and which relates to a garment the impurity of 
which is doubted, according to the apparent meaning. 

Those who distinguished between the urine of a male child from that of a 
female relied on what has been related by Abū Dawid from Abii al-Samh 
about the saying of the Prophet (God’s: peace and blessings be upon him), 
“The urine of the female (child) is to be washed, and: that of the male is to be 
sprinkled over”. Those who did not make this distinction relied’ upon the 
analogy of the female child over the male in whose case an established tradition 
is laid down, 

A group of jurists permitted wiping of any smeared object, in accordance 
with Abū Hanifa’s opinion, if the substance of the impurity was so removed; 
similarly, in the use of rubbing on the basis of analogy drawn from the views of 
those who maintain that each thing that removes the impurity can purify. 
Another group of jurists did not permit this, except in the cases agreed upon, 
that is, the outlet, the trailing dress of a woman, and boots, which are to be 
wiped with dry herbage and: not with an unclean or undried object. This 1$ 
Malik’s opinion. These jurists did not extend wiping to objects other than 
those mentioned in the law, while another group extended it to other objects- 

The reason for their disagreement over this is whether wiping has been laid 
down in those as an exemption or as a primary kukm. Those who said that it is 
an exemption did not extend it to other things, that this, they did not 
construct an analogy upon it, while those who said that it is a primary hukm 
among the akkdm of impurities, like the hukm of washing, did extend it. 

In their dispute about number (of repetitions), a group of jurists stipulated 
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only the removal of impurity in washing and wiping, while another group 
stipulated number (of repetitions) in wiping with stones as well as in washing. 
Some of those who stipulated number in washing restricted it to those objects 
about which number has been specifically mentioned in the transmitted texts; 
while others extended this to the remaining impurities also. Jurists who did not 
stipulate number, neither for washing nor for wiping, are Malik and Abū 
Hanifa. Those who stipulated number in wiping with stones, that is, three 
stones and nothing less, include al-Shafitt and the Zahirites. Among those 
who stipulated number in washing, are some who restricted it to the object 
that has been mentioned in the texts, that is, washing a utensil seven times 
after it has been licked by a dog, are al-Shafi‘t and those who adopted his 
opinion. Those who extended this stipulating washing of impurities seven 
times include, to the best of my knowledge, Ahmad ibn Hanbal. Abū Hanifa 
stipulates washing thrice in the case of impurities that cannot be perceived, 
that is, which are legal impurities. 

The reason for their disagreement about this is the conflict of the 
interpreted meaning of this form-of worship with the apparent implication of 
the tradition in which number has been laid down. Those for whom the 
meaning of the command conveyed the removal of the substance of the 
impurity itself, did not stipulate number at all. They deemed the stipulation of 
number in wiping with stones, laid down in the established tradition of Salman 
that contains,the command about not performing istinj@ with less than three 
stones, as a recommendation, so as to reconcile the interpreted meaning of the 
law with the implication of this tradition. They also deemed the number 
stipulated about washing of the utensil following licking by a dog as an act of 
worship not based upon impurity, as has preceded concerning Malik’s opinion. 
Those who decided according to the literal meaning of these traditions, 
exempting them from the interpreted principle of the law, restricted the 
Prescribed number to stated objects. Those who preferred the literal meaning 
Over the interpreted principle extended the condition of number to all the 
remaining impurities. 

The evidence of Abū Hanifa about washing thrice is the saying of the 
Prophet (God’s peace and blessings be upon him), “When any of you wakes up 
from sleep let him wash his hand thrice before putting it into his utensil”. 


1.4.6. Chapter 6 The Etiquette of Istinj? 
The majority of the akkdm of istinj@ and of visiting the privy are interpreted 


Y the jurists as a recommendation (nadb). These are known through the 
‘unna, and include seeking a remote place when answering the call of 
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nature—according to the opinion in the school—refraining from speech, the 
prohibition of performing sstinj@ with the right hand, not touching the 
genitals with the right hand, and others besides these that have been laid down 
in the traditions. 

They disagreed about one widely known issue and that is the facing of the 
gibla or turning the back to it while relieving oneself or urinating. The jurists 
have three opinions about it. First, that it is not permitted at all to face the 
qibla while relieving oneself, whether in the privy or at any other location. 
Second, that this is permitted absolutely. Third, that it is permitted within 
settlements and townships, but not in the desert or places other than 
settlements and towns. 

The reason for their disagreement are two established but conflicting 
traditions. First is the tradition of Abū Ayyiib al-Ansari in which the Prophet 
(God’s peace and:blessings be upon him) is reported’to have said, “When you 
visit the privy, do not face the gib/a or turn your back toward. it, but turn 
toward the east or the west”.®? The second tradition is related from ‘Abd 
Allah ibn “Umar, who said, “I ascended the roof of my sister Hafga’s house 
and saw the Messenger of Allah (God’s peace and blessings be upon: him) on 
top of two bricks, answering the call of nature, with his face toward Syria and 
his back toward the gibla”. 

The jurists are divided over these two traditions into three opinions. The 
first opinion is based upon the method of reconciliation, the second on the 
method of preference, and’ the third is the method of resorting to the original 
permission when there is a'conflict. I mean by original permission (bar@a 
asliya), the absence of a hukm. 

Those who adopted the method of reconciliation. construed the tradition of 
Abū Ayyib al-Ansari to relate to the desert (open spaces), when there is no 
cover, and construed the tradition of Ibn Umar to relate to the existence of a 
cover. This is'Malik’s opinion. 

Those who adopted the method of preference, preferred the tradition of Abu 
Ayyiib, for in case of conflict of two traditions, one prescribing a law and the 
other conforming to the general principle, which in this case is the absence of a 
hukm, and it is not known which one precedes the other in time, it is necessary 
«to adopt the tradition that lays down a law. The reason for being obliged to act 
according to one tradition that has been transmitted by reliable narrators and 
to relinquish the other, although it has also been reported by reliable narrators, 
and despite the possibility that one of them was later than the other or it was 
laid down before it, is that we are not permitted to relinquish a law that must 
be acted upon as an obligation in the face of a conjecture imposing 39 


8 This is because Medina, where the Prophet lived is north of Mecca, the seat of the gibla. 
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abrogation for which we have no authority, unless it has been related that this 
tradition was later. The probabilities that are relied upon for the akkam, that 
is, those that impose the akām or withdraw them, are limited by the law. 
Moreover, not every probability that may be agreed upon is accepted. Thus, 
they say that the liability to act is not imposed by probable conviction, but is 
imposed by a definitive rule, they mean by it the existence of a definitive rule 
that makes it obligatory to act according to a probability. 

This method that we have described is the method of Abū Muhammad ibn 
Hazm al-Andalusi. This is an excellent method based on the principles of 
juristic reasoning, and it relies.on the rule that doubt cannot remove what has 
been established by an evidence from the law. Those who adopted the method 
of recourse to the underlying principle in case of conflict ‘have erected it on the 
rule that doubt terminates the hukm and withdraws it, and it is as if there is no 
rule. This is the method of Dawid al-Zahirt, but Abū Muhammad ibn Hazm 
opposed him.on this issue, even though he is one of his followers. 

The Qadi (Ibn Rushd) said, “This is what we sought to establish in this 
book from the issues we thought take the course of principles, and these are 
what have been expressed more often in the law, that is, most of them relate to 
issues expressly stated in the law, either directly or inherently. When we 
remember anything of this nature, we verify it in this book. Most of what I 
have relied upon, with respect to attributing opinions to their authors, is from 
Kitab al-Istidhkar,* and I permit (request) whosoever finds errors on my part 
to correct them. It is Allah Who grants help and success.” 


* Tt has been found on certain occasions that opinions have incorrectly been attributed to the Hanafites 
and the Shafi‘ites or to the founders of these schools. This could be the , case for other jurists too. 
Ascertaining whether each and every opinion has been correctly attributed to its author is beyond the scope 
of this translation. 


II 
THE BOOK OF PRAYER (SALAH) 


Prayer is divided initially, and as a whole, into two kinds: obligatory and 
recommended. The discussion covering the principles of this form of worship 
is confined to four categories, that is, four parts. Part One is about the 
identification of the obligation and matters related to it. Part Two is about the 
identification of its three conditions: the condition of obligation, condition of 
validity, and the condition of completion. Part Three covers the identification 
of its acts and words, and these are its essential elements (arkdan), Part Four is 
about its delayed performance and the identification of forms of rectification 
following irregularity, for it is the delayed performance of an act that would 
not be deemed as lapsed had it been duly performed. 


2.1. Part 1: Identification of the Obligation 


In this part there are four issues that are taken to be the principles of this 
topic. The first issue is about the exposition of its obligation. The second issue 
is about the number of its (daily) obligations. The third issue is about the 
individual for whom it is obligatory. The fourth issue is about the 
consequential obligation because of intentional relinquishment. 


2.1.1. Issue 1: The obligation 


Its obligation is evident from the Book, the sunna, and consensus. The fact that 
it is so widely known makes its discussion unnecessary. 


2.1.2. Issue 2: The number of obligatory daily prayers 


There are two opinions about the number of daily obligations. First is the 
opinion of Malik, al-ShafiT, and the majority, which maintains that only five 
(daily) prayers are obligatory. The second is the opinion of Abū Hanifa and his 
disciples which maintains that the witr prayer is also obligatory along with the 


ba 
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five (daily) prayers. Their disagreement about whether the obligation 
established from the sunna is wajib or fard is of no consequence. 

The reason for their disagreement lies in conflicting traditions. The 
traditions that confine the obligation to five prayers are explicit, widely known- 
and well-established. The most vivid of these is the tradition of isr@, “When 
the obligation reached the number five, Musa (Moses) said to him 
(Muhammad), ‘Turn back to your Lord, for your umma cannot bear this’. He 
said, ‘So I did’. The Exalted said, “They are five but they are fifty (in reward 
value), My decree is not altered’”. Further, there is the widely known 
tradition of the bedouin, who asked the Prophet (God’s peace and blessings be 
upon him) about it and the Prophet (God’s peace and blessings be upon him) 
said, “Five prayers in a day and:night”. He asked (again), “Am I obliged for 
more besides these?” He replied, “No, unless you observe them voluntarily”. 

Among the traditions that convey the meaning of the obligation of mitr is 
that of ‘Amr ibn Shu‘ayb from his father and from his grandfather “that the 
Messenger of Allah (God’s peace and blessings be upon him) said, ‘Allah has 
added a prayer for you, and this is the witr, so keep it up’”. They also include 
the tradition of Haritha ibn Hudhafa who said, “The Messenger of Allah 
(God’s peace and blessings be upon him) came out to us and said, ‘Allah has 
commanded you to observe a prayer, which is better for you than the red 
camels. This is the witr. He has determined that you observe it in the time 
between the night prayer (%sk@) and the morning prayer (fajr)’”. In 
addition, there is the tradition of Burayda al-Aslami “that the Messenger of 
Allah (God’s peace and blessings be upon him) said, ‘The itr stands 
confirmed, and he who does not observe it is not one of us”, 

Those who maintained that an addition. (over the five daily prayers) amounts 
to an abrogation, and for whom these traditions (about witr) did not reach a 
level of authenticity sufficient to abrogate the widely known and established 
traditions (that confine the obligation to five), preferred. them (the latter). 
Further, the limitation of five is established by the tradition of isr@ in the 
words of the Exalted, “My decree is not altered”, which apparently imply that 
nothing is to be increased or decreased, though they convey a stronger 
probability of decrease. And what is revealed as an informative sentence (not a 
command) is not subject to abrogation. Those for whom the strength of the 
traditions, which imply an addition over five prayers, reached a level where it 
was obligatory to act according to them deemed it necessary to abide by the 
addition, especially those who held that an addition does not imply abrogation. 
This, however, is not Abū Hanifa’s opinion. 


85 eae 
The distinction between fard and wajib is maintained by the Hanafites. 
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2.1.3. Issue 3: The person for whom prayer is obligatory 


The person for whom it is obligatory is every pubescent Muslim, and there is 
no dispute about this. 


2.1.4. Issue 4: The obligation arising. from intentional relinquishment 


With respect to the obligation in the case of the person:who relinquishes it 
intentionally, and' when he is ordered to pray refuses to do so, but does not 
deny its obligation, a group of jurists said that he should be executed, while 
another group said that he is to -be punished and confined. Among those who 
maintained that he is to be executed; some made his execution obligatory as a 
result of his disbelief (kufr). This is the opinion of Ahmad, Ishaq, and Ibn al- 
Mubarak. Others, who upheld his confinement and punishment till he resumes 
praying, determined it as a kadd penalty, which is the opinion of Malik, al- 
Shafi, Abū Hanifa, his disciples, and of the Zahirites. 

The reason for this disagreement stems from the conflict of traditions. It is 
established from the Prophet (God’s peace and blessings be upon him) who 
said, “Shedding the blood of a Muslim does not become lawful, except in three 
cases: disbelief after faith, fornication after marriage, and killing a human being 
when it is not-in retaliation for another, life”. It is also related from the Prophet 
(God’s peace and blessings: be upon him) in the tradition of Burayda that he 
said, “The distinguishing factor between them and us is prayer, so he who 
relinquishes it has committed disbelief”. In the tradition of Jabir, the Prophet 
(God’s peace and blessings be upon him) said, “It is the (basis for) distinction 
between obedience and disbelief’, or he said, “Polytheism is nothing but the 
relinquishment of prayer”. Those who understood from the term disbelief here 
to be actual rejection deemed this tradition to be a commentary on the words 
of the Prophet (God’s: peace and blessings be upon him) “disbelief after faith 
[occurring in the tradition quoted above]”. Those who deemed it (the use of 
the term disbelief here) merely as censure and reproach said that it means that 
his acts are like those of the disbelievers and that he resembles the disbelievers. 
It is just like saying, “a fornicator does.not commit fornication and remain a 
believer” or “a thief does not commit theft and remain a believer”. Thus, they 
held that hadd penalty is not to be imposed in this case. 

The opinion of those who said that he is to be executed by way of hadd 
(penalty) is weak. They have nothing to rely on, except for a weak giyds al- 
shabah, if that is possible here, that is, the comparison of prayer, the foremost 
command, with murder, the foremost prohibition. The term “kufr” is literally 
applied to mean “denial”, and it is known that the person relinquishing prayer 
is not denying, unless he relinquishes it with such a belief. We, therefore, have 
two choices. First, if we interpret the tradition in the sense of “disbelief”, it i$ 
binding on us to construe that the Prophet (God’s peace and blessings be upon 
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him) meant a person who rejects it while disbelieving it, thus committing 
disbelief. Second, to assign to the term “kufr’ a meaning other than its 
primary application, and this is possible in two ways. First, by assigning to the 
individual the ukm assigned to a disbeliever, that is, with respect to execution 
and the remaining akkam for the disbelievers, even when he is not denying 
belief. Second, by saying that all his acts are like those of the disbelievers by 
way of censure and deterrence, in view of the fact that a person who fails to 
perform the prayer resembles the disbelievers in his attitude, for the 
disbeliever does not pray. This is similar to the saying of the Prophet (God’s 
peace and blessings be upon him), “The fornicator does not commit 
fornication and remain a believer”. 

The decision by interpretation that his hukm is the hukm of a disbeliever 
cannot be taken, except through an evidence, for it is a hukm that has not been 
established by the law in a way that a decision can be based upon it directly. 
As there is no evidence indicating actual disbelief, which amounts to denial in 
our view, it is necessary that it be construed in its allegorical sense and not in a 
manner that has not been established in the skars. In fact, its opposite has 
been established, which is that the shedding of his ‘blood is not permissible as 
he does not fall under any of the three cases mentioned in the Jaw. So ponder 
over this, for it is evident. Allah knows best. This means that there are two 
choices for us. We may either imply the existence of an assumed word in the 
text, if we regard failure to pray tantamount to disbelief, in which case it 
conforms to its meaning in the law, or we may to interpret it in the 
metaphorical sense. The interpretation leading to the application of.the hukm 
of a disbeliever in all its manifestations, while the person is a believer, is 
something that is inconsistent with the general principles, especially when the 
tradition establishes the cases in which execution is applied due to disbelief or 
as a kadd. For this reason, this opinionis similar to the doctrine of those who 
impute the sinners with kufr (disbelief). 


2.2. Part 2: The Conditions of Prayer 


This part contains eight chapters. The first chapter is about the identification 
of the timings. The second is about the call for prayer (adhan) and the call for 
commencement (gama). The third chapter relates to the identification of the 
direction in prayer (gibla). The fourth chapter relates to the: covering of the 
Private parts (satr al-‘awra) and the dress for prayer. The fifth chapter covers 
the stipulation of purification from impurities in prayer. The sixth chapter is 
about the identification of places where prayer can be undertaken and those 
Where it cannot. The seventh chapter deals with the conditions of the validity 
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To 


of prayer. The eighth chapter is about intention (niyya), and the question of its 
stipulation in prayer. 


2.2.1. Chapter 1 The Timings for Prayer 


This chapter is first divided into two sections. The first relates to the 
identification of the timings for prayer. The second examines .the timings 
during which prayer is forbidden. 


2.2.1.1. Section 1: The prescribed timings 


This section is also divided into two sub-divisions. The first relates to regular 
prayer timings within which a prayer has to be performed (extended® as well 
as preferred).*” The second relates to timings for those facing a necessity. 


2.2.1.1.1. Division 1: The obligatory daily prayer timings 


The basis for this topic are the words of the Exalted, “Worship at fixed hours 
hath been enjoined on the believers”. The Muslim jurists agreed that the 
five (obligatory) prayers have five determined periods, performance of prayer 
during which is a condition for the validity of the prayer. (They also agreed) 
that each of these periods is divided-into preferred and extended parts. They 
disagreed about the limits of such preferred and extended parts. There are five 
issues in this. 

2.2.1.1.1.1. Issue 1 g 

They agreed, except for a deviant disagreement attributed to Ibn ‘Abbas and a 
reported dispute over the time of performing Friday congregational prayer 
(jumu‘a), as will be mentioned, that the beginning of the timing for the 
midday (zuhr) prayer, before which praying not allowed, is the declining of the 
sun, They disagreed with respect to the zukr period on two points, the end of 
its extended timing and the time that is preferable (for prayer). 

Malik, al-Shafi‘t, Abū Thawr, and Dawid said that the end of its extended 
timing is when the shadow of a thing becomes equal to its length. Abū Hanifa 
said, in one narration from him, that it is when the shadow of a thing becomes 

«twice its length, which is the beginning of the period of the next prayer 
(‘asr). According to another report from him, the last timing for the noon 


86 A period of time that is longer than the time needed to perform the prayer prescribed. 
87 A period in which performance of the prayer is considered to have greater merit. 
38 Qur'an 4 : 103. 
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prayer is when the shadow of a thing is equal to its length, while the first 
timing for the ‘asr prayer is when the shadow is twice the length (of a thing), 
and the period between those when the shadow is the same as the length and 
when it is twice as much is not suitable for the noon prayer. This (latter 
opinion) was upheld by his two disciples, Abu Yusuf and Muhammad. 

The reason for disagreement over this is the conflict of traditions. It is 
related about the prayer led by Jibril (Gabriel) “that he prayed zuhr-with the 
Prophet (God’s peace and blessings be upon him) on the first day when the 
sun declined, and on the second day when the shadow of each thing was equal 
to its length. He then said, ‘The timing is what is between these’”. It is related 
that the Prophet (God’s peace and blessings be upon him) said, “Your stay on 
earth compared to that of nations who came before you is like the length of the 
time which is between the ‘asr prayer and sunset. The People of the Torah 
were given the Torah and they acted upon it till it was midday, and became 
unable (to continue) after that. It was then granted to them girat®” after girat. 
The People of Injil (New Testament) were then given the Injil and they acted 
upon it till it was the time for ‘asr, being unable to do so after that. It was 
then granted to them in girdt at a time. We were given the Quran and we 
acted upon it till it was sunset. It was then granted to us two girāțs at a time. 
The People of the Book said, ‘O Lord, you have given these people two girdts 
at a time, while you gave us one at a time, when our performance was for a 
greater period?’ Allah, the Exalted, replied, ‘Have I done any injustice in 
compensating you?’ They said, ‘No’. He said, ‘Then it is My benevolence, I 
grant to whom I will’”. 

Malik and al-Shafi‘t followed the tradition in which Jibril led the Prophet 
in prayer, while Abū Hanifa followed the apparent meaning in the other 
tradition. The reason is that if the interval between the beginning of ‘asr and 
sunset is shorter than that from the beginning of zuhr up to the time of “asr, 
in accordance with the implication of this tradition, it is necessary that the 
beginning of the time for ‘asr be when the shadow is more than the height of 
a thing, and that this be the end of the time for zuhr. Abū. Muhammad ibn 
Hazm said; “It is not as they believe. I have examined the matter and found 
that the shadow is equal to the-height when nine hours and a fraction of the 
day have passed”. The Qadi (Ibn Rushd) said, “I am doubtful about the 
fraction, I believe he said a third”. 

The evidence of those who upheld the continuation of the timings, that is, 
continuation without a dividing break, is the saying of the Prophet (God’s 
peace and blessings be upon him), “The time of a prayer does not end till the 
time of the next prayer begins”. This is an established tradition. 


» Qirät is a measure of small lengths. 
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Regarding the preferred, more meritorious part of the prayer period, Malik 
said that for the individual (praying alone) it is the first part, but it js 
recommended that in congregational mosques the preferred timing be delayed 
slightly (to permit worshippers to join). Al-Shafi‘l-said that the first part of 
the prayer period is always preferred, except in case of extreme heat. The same 
view has also been related from Malik. A group of jurists said that the first part 
is always preferred for the individual as well as the congregation in mild 
weather, heat as well as in cold. y 

Disagreement about this is due to the conflict of traditions. There are two 
established traditions about this. The first is the saying of the Prophet (God’s 
peace and blessings be upon him), “When the heat is intense, delay the prayer 
till it is cool, for the intensity of heat is a breath of Hell”. The second is the 
report “that the Prophet (God’s peace and blessings be upon him) used to say 
the zuhr prayer at the time of the hottest hour”. The tradition of Khabbab, 
related by Muslim, contains the words, “They complained to him about the 
heat of the ramd@ (scorching heat) and he did not, heed their complaint”. It is 
recorded by Muslim. Zuhayr, the narrator of the tradition, said that he asked 
his Shaykh, Abū Ishaq, about it saying “Is it about zuhr?” He replied, “Yes”. 
He said, “Is it about its prompt performance?” He said. “Yes”. 

A group of jurists preferred the tradition about delaying till it is cool as it is 
explicit and interpreted the other traditions according to this as these were not 
so explicit. Another group of jurists preferred the latter traditiéns, because of 
the general application of the words of the Prophet (God’s peace and blessings 
be upon him) when he was asked the question, “What acts are the best?” He 
replied, “Prayer, at the first appointed time”. The tradition is agreed upon by 
al-Bukhari and Muslim. However, the addition in it, that is, “at the first 
appointed time”, is disputed. 


2.2.1.1.1.2. Issue 2 


They disagreed about the ‘asr prayer on two points. The first is about the 
merging of its first timing with the end of the timing for the zuhr prayer. 
Second, about its own end. With respect to the merging of the timings, Malik, 
al-Shafi‘i, Dawid, and a group of jurists agreed that the beginning of the 
timing for ‘gsr prayer is, in fact, the end: of the period for zuhr, and this 
occurs when the shadow of a thing becomes equal to its height. Malik, on the 
other hand, maintained that the last portion of the period for zuhr and the first 
portion of the period for ‘asr—a stretch of time sufficient for four (ordinary) 
rak‘as—is a common time for both prayers. According to al-Shafi‘s, Abi 
Thawr, and Dawiid the end of the period for zuhr is the point of time at which 
the timing for ‘asr begins, and is an indivisible moment. Abū Hanifa, as w€ 
have said, maintained that the first timing for ‘asr is that when the shadow o! 
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a thing is twice its height, and the reason for his disagreement with them over 
this has preceded. 
Malik’s disagreement with al-Shafi, and with those who adopted the same 


f opinion as his on this issue, is based on the conflict of the tradition about Jibril 


with the tradition of ‘Abd Allah ibn Umar. In the prayer led by Jibril, it is 
stated that he prayed zuhr with the Prophet (God’s peace and blessings be 
upon him) on the second day at the time at which he had prayed ‘asr on the 
frst day. The tradition of ‘Abd Allah ibn “Umar is that the Prophet (God’s 
peace and blessings be upon him) said, “The timing of zuhr continues as long 
as the timing of ‘asr has not begun”. This has been recorded by Muslim. 
Those who preferred the tradition about Jibril, deemed the timing-as merged, 
while those who preferred the tradition of ‘Abd Allah, did not consider the 
timings as merged. In the case of the tradition about Jibril, it is possible to 
interpret it in such a way that would agree with the tradition of ‘Abd Allah, 
for it is likely that the narrator (of the tradition about Jibril) overemphasized 
the fact due to the proximity of the timings. The tradition about the imāma of 
Jibril has been declared sahih by al-Tirmidhi, while Ibn Umar’s tradition has 
been recorded by Muslim. 

In their disagreement about the last timing for ‘asr, there are two narrations 
from Malik. The first maintains that the last timing is when the shadow of 
each thing is twice its height. This is also al-Shafi‘l’s opinion. The second 
narration maintains that the last timing continues as long as the sun has not 
turned yellow. This is also Ahmad ibn Hanbal’s opinion. The Zahirites said 
that the timing ends just one rak‘a-time before sunset. 

The reason for their disagreement is based on the existence of three 
traditions, the apparent meanings of which conflict. The first is the tradition of 
‘Abd Allah ibn “Umar, recorded by Muslim, which states, “When you pray 
“sr, there is time for it till the sun turns yellow”. Some of the versions say, 
“The time for ‘asr prevails till the sun turns yellow”. The second is the: 
tradition of Ibn ‘Abbas about the imāma of. Jibril, which states that “he prayed 
‘asr with him on the second day when the shadow of each thing was twice its 
height”. The third is the widely known tradition of Abū Hurayra, “Anyone 
who has been able to perform a raka of the ‘asr prayer before sunset has 
caught the time of ‘asr, and anyone who has been able to perform a raka of 
the morning prayer before sunrise has caught the right time of the morning 
prayer”. 
^ Those who preferred the tradition about the imāma of Jibril deemed the last 
. Permissible” timing to be the time when the shadow of a thing is twice its 


height (, while those who preferred Ibn Umar’s tradition deemed -the final 
| 


0 
In contrast with the meritorious, preferable early part of the period of prayer. 
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permissible time to be when the sun turns yellow).?! Those who decided to 
prefer Abu Hurayra’s tradition said that the timing for “asr continues till the 
time for a raka is left prior to sunset. These (last) are the Zahirites, as we 
have stated. The majority adopted the method of reconciliation between the 
tradition of Abū Hurayra, on the one hand, and the traditions of Ibn Umar 
and Ibn ‘Abbas on the other, as it clearly opposed the other two while the two 
traditions of Ibn ‘Abbas and Ibn Umar state proximate limits. It is for this 
reason that Malik formed one view on the basis of the first and another on the 
basis of the second. The tradition of Abu Hurayra, however, gives a widely 
separate limit; therefore they said that the tradition of Abū Hurayra applies to 
those who have an excuse (like a woman whose blood discharge (kayd) ends 
just before that time). 


2.2.1.1.1.3. Issue 3 


They disagreed about the evening prayer (maghrib), whether it has an extended 
time like all other prayers? A group of jurists held that it has a limited time 
that is not extendible. This is the best known report from Malik and al- 
Shaf. Another group of jurists held that it has an extended time between 
sunset and the disappearance of the evening twilight (shafag). This was the 
opinion of Abū Hanifa, Ahmad, Abū Thawr, and Dawiid, and this opinion has 
also been related fom Malik and al-Shafi‘. 

The reason for their disagreement over this arises from be ever of the 
tradition of the imama of Jibril with the tradition of ‘Abd Allah ibn Umar. 
The tradition about the imāma of Jibril states that he offered the maghrib 
prayer at the same time (at sunset) on both days, while the tradition of ‘Abd 
Allah says, “It is time for the maghrib prayer ull the disappearance of shafaq”. 
Those who preferred the tradition*about the imāma of Jibril determined a 
single (limited) time for it, while those who preferred ‘Abd Allah’s tradition 
determined an extended time for it. The tradition of ‘Abd Allah has been 
recorded by Muslim, while the tradition of the imdma of Jibril has not been 
recorded by either of the two shaykhs (al-Bukhari and Muslim), that is, the 
tradition of Ibn ‘Abbas, which says that he led the prayer for the Prophet 
(God’s peace and blessings be upon him) in ten prayers that explained the 
prayer timings and then said, “The time is between these two”. What is stated 
in ‘Abd Allah’s tradition about this is also found in the tradition of Burayda 
al-Aslami that has been recorded by Muslim, and is the fundamental source for 
_ this topic. They (the jurists) said that the tradition of Burayda is preferable as 
it is a later tradition belonging to the era of Medina and was in response to 4 


9l Editor’s note: The parenthetical statement is an addition in the manuscript published at Fas. We 
included it as it was necessary. 


THE BOOK OF PRAYER (SALAH) 105 


question about the timings of prayer, while the tradition of Jibril belongs to the 
initial stipulation of the duty (of prayer) at Mecca. 


| 2.2.1.1.1.4. Issue 4 


‘ They disagreed about the second evening prayer (%sk@) on two points. First, 
' about the beginning of its timing and second, about its end. About the 
beginning of its timing, Malik, al-Shafi‘t, and a group of jurists held that it is 
the disappearance of the red evening twilight, while Abii Hanifa said that it is 
the disappearance of the white twilight that comes after the redness. 

The reason for their disagreement over this issue. stems from the 
* equivocality of the term “shafag” in the Arabic language. Just as fajr (morning), 
is of two kinds, so is shafag: red and white. The disappearance of the white 
shafag necessarily implies that what follows is the beginning of the night.” 
There is no disagreement among them that it is established from the tradition 
of Burayda and the tradition about the imdma of Jibril that he offered the night 
prayer on the first day at the disappearance of the shafaq. 

The majority preferred their opinion on the basis of the established report 
“that the Messenger of Allah (God’s peace and blessings be upon him) used to 
offer “shë after the disappearance of the moon on the third night”, while 
Abu Hanifa preferred his opinion on the basis of what is established about 
delaying Gsk@ and the recommendation for delaying it in the words of the 
Prophet (God’s peace and blessings be upon him), “If I had not feared 
hardship for my umma, I would have delayed this prayer up to midnight”. 

They disagreed over the end of its latest timing into three opinions. First, 
that it is the first third of the night. Second, that it is midnight. Third, that it 
is up to sunrise. The first opinion, that is, it is the first third of the night, was 
held by al-Shafi‘t and Abu Hanifa, and is the widely known view of Malik. A 
second report from Malik is.also related, which holds it to be midnight. The 
third view is that of Dawud. 

The reason for disagreement over this derives from the conflict of traditions. 
In the tradition about the imāma of Jibril it is stated that he prayed with the 
Prophet (God’s peace and blessings be upon him) on the second day at the end 
of the first third of the night. In the tradition of Anas he says that “The. 
Prophet (God’s peace and blessings be upon him) delayed 4sh@ till 
midnight”. This has been recorded by al-Bukhari. It is also reported in the 
tradition of Abū Sa‘id al-Khudri and that of Abū Hurayra from the Prophet 
(God’s peace and blessings be upon him) that he said, “If I did not fear 


% A few lines follow this in the original text and have been placed in parentheses by the editor of the 
original. He mentions in a note that they occur in the Egyptian manuscript and not in the Fas manuscript. 
The statement does not sit well with the rest of the text and complicates it. It appears to be a gloss that has 
crept into the text. This statement has not been included in the translation. 
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hardship for my umma I would have delayed “sk@ up to midnight”. In the. 
tradition of Ibn Qatada it is implied.that neglecting sleep is not significant, but 
what is significant is delaying a prayer till it is time for the next. 

Those who based their opinion on the preference of the tradition about the 
imama of Jibril fixed it as the third of the night, while those who preferred the 
tradition of Anas said that it is the middle of the night. The Zahirites relied 
upon the tradition of Abū Qatada saying that it is general and later in time 
than the tradition about the imama of Jibril, and, therefore, abrogates it. Had it 
not abrogated it the conflict would have led to dropping the vukm. It is, 
therefore, necessary to abide by the prevailing consensus, as they agreed that 
the tiine lapses after the coming of the fajr time (dawn), but they disagreed 
about what is before that. In addition, they related from Ibn ‘Abbas that the 
time, in his view, was up to fajr. Thus, it becomes obligatory that the 
prevailing Aukm about the (latest) time continue, till agreement about its 
lapsing earlier is found. I believe that this is also upheld by Abū Hanifa. 


2.2.1.1.1.5. Issue 5 


They agreed that the first timing for the morning prayer is true dawn (the 
appearance of the morning twilight) and it ends at sunrise, except what is 
related from Ibn al-Qasim and some of the disciples of al-Shafi't that the 
latest timing is when there is light (i.e. daybreak). They disagreed about its 
preferred timing. The Kūfis, Abū Hanifa, his disciples, al-Thawri, and most of 
the jurists of Iraq maintain that the-best time for it is when there is light (the 
beginning of daybreak), while Malik, al-Shafi'l, his disciples, Ahmad ibn 
Hanbal, Abi: Thawr, and Dawiid maintained that darkness preceding light is 
the preferred time for it. 

The reason for their disagreement” stems from-their dispute over the method 
of reconciling the apparent meanings of the traditions on this issue. It is 
reported from the Prophet (God’s peace and blessings be upon him) through 
Rafi ibn ‘Khadij that he said, “Perform the morning prayer at the time of the 
daybreak. The more frequently you do so the greater reward there is for it”. 
Yet, the Prophet (God’s peace and blessings be upon him) is reported to have 
said, when asked about the best acts, “Prayer at its first appointed timing”. 
Moreover, it is established about the Prophet (God’s peace and blessings be 
upon him) “that after he offered the morning prayer, women used to depart 
wrapped in their woolén garinents, and could not bë recognized due to the 
darkness”. The apparent meaning of this traditiori is that this was his usual 
practice. 

Those who maintained that the tradition of Rafi‘ is particular (khdss), while 
the saying of the Prophet (God’s peace and blessings be upon him) “in its’first 
appointed timing”, is general (‘dmm), held that the former restricted the latter 


THE BOOK OF PRAYER (SALAH) 107 


according to the well-known rule that the particular restricts the general. In 
this way they exempted the morning prayer from the general implication and 
rendered the tradition of ‘isha as a report.of an occasional, and not the 
usual, practice implying permissibility. Thus, they maintained that “praying 
into the light is preferable to prayer in the darkness”. Those who preferred the 
eneral tradition, because it .is explicit and evident and also agrees with 
(Pisha’s tradition, while Rafi°s tradition is subject to interpretation, as it 
can be interpreted as emphasizing the coming of fajr and as such there 
is no conflict between it and the tradition of ‘Aisha nor with the reported 
generality in this issue, said that the preferred timing is the early portion of the 
time. 

Those who maintained that the latest timing for the morning prayer is the 
clear light of daybreak confined it to those under compulsion, in the tradition 
in which the prophet (God’s peace and blessings be upon him) said, “He who 
has performed one raka of the morning prayer before sunrise has captured 
the morning prayer”. This resembles what the majority hold about ‘asr, and ‘it 
is strange that they turned away from it on this issue (of the morning prayer) 
and agreed with the Zahirites (on the other issue). The Zahirites, therefore, 
have a right to question them about the difference between the two (similar 
situations). 


2.2.1.1.2. Division 2: Timings in case of necessity and excuse 


The jurists of the regions, as we have said have confirmed the special prayer 
timings for necessity and excuse, while the Zahirites have denied them. The 
reason for their disagreement has already been mentioned. Those who 
confirmed them disagreed over three points. First, what are the prayers: to 
which these timings are applicable? Second, what- are the limits of these 
timings? Third, who are the persons with an excuse for whom an exemption 
has been made with respect to these timings and their akkdm, that is, with 
respect to the obligation of prayer and its waiver. 


2.2.1.1.2.1. Issue 1 


Malik and al-Shafil agreed that this special timing is applicable to four 
prayers: a timing common between zuhr and ‘asr, and a timing common 
between maghrib and Gsh@. They differed about their common aspect, as will 
be coming up in what follows. Abū Hanifa opposed them saying that this 
timing is for ‘asr alone, and there is no timing here that is common between 
them. 

The reason for their disagreement over this is based on their dispute about 
the permissibility of combining of two prayers (jam during a journey at a 
time fixed for one prayer. This will be discussed later. Those who acted upon 
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the text laid down for the ‘asr prayer, that is, the established saying of the 
Prophet (God’s peace and blessings be upon him), “He who is able to observe 
a rak‘a of the ‘asr prayer prior to sunset has been able to perform ‘asr (in 
time)”, understood this to imply a concession, ‘and did not permit it as 4 
common timing for combination, because of the words of the Prophet (God’s 
peace and blessings be upon him), “The timing of a prayer does not pass til] 
the coming of the timing for the next”. They also used other arguments—that 
we shall mention under the topic of combination—to maintain that this timing 
was only for the ‘asr prayer. Those who permitted a common timing in 
combination during a journey, permitted it for those facing a necessity on its 
analogy, as the case of the traveller too is that of necessity and excuse. On this 
basis they determined a time common between zuhr and ‘asr, and another 
common between maghrib and Ssh@. 


2.2.1.1.2.2. Issue 2 


Malik and al-Shafil disagreed over the last common timing for two prayers. 
Malik said that it continues from the declining of the sun, for zuhr and ‘asr, to 
an extent of four rak‘as for a resident and two rak‘as for the.traveller till a 
time sufficient for four rak‘as for the resident and two rakas for the traveller 
is left of the daytime. Thus, he determined the time specific to zuhr as the 
time for four rakas in the case of the resident, and two rakas for the 
traveller after the declining of the sun. He determined the time specific to ‘asr 
as the time for four rak‘as for the resident and two rak‘as for the traveller 
prior to sunset. It follows that a person who catches only the specific portion of 
a the time of prayer is obliged for the prayer that n specific to this time, if 
prayer was not binding upon him prior to this time.” A person who has more 
time than this is to perform both prayers together. He fixed the last time for 
capturing the ‘asr prayer (‘ad@ not gad@), as that of one raka prior to 
sunset. He determined similar common timings for maghrib and “shë 
prayers, except that on one occasion he made the time specific to maghrib to be 
an amount of time enough for three rak‘as prior to the break of the dawn, and 
at another occasion he deemed it enough for the last prayer, as he did for ‘asr, 
saying that it is a time enough for four rakas, which agrees with analogy. 
Moreover, he deemed the last timing for this (as ‘adé) to be the time 
required for one rak‘a prior to the break of the dawn. 

Al-Shafil fixed a single limit for these common timings, which is a stretch 
of time sufficient for one raka prior to sunset, and this for zuhr and. ‘asr 


93 For example, if a woman begins discharging menstrual blood after the declining of the sun by a time 
sufficient for four raias, she has to pray zuhr when the hayd ceases. And if an adolescent boy or a girl 
reaches puberty before sunset by a time sufficient for four ra&as, he or she must pray ‘asr. 
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together; and the time sufficient for a rak‘a prior to the breaking of the dawn 
in the case of maghrib and “sk@ together. It is also related from him that he 
said it is a moment sufficient for pronouncing takbir, that is, a person who is 
able to pronounce takbir prior to sunset is under an obligation to pray zuhr and 
sr for that day. 

Abū Hanifa agreed with Malik in that the last timing for ‘asr for those 
under duress is equivalent to the time of one raka prior to sunset, but he did 
not agree about the common timings nor about timings specific to prayers. 

The reason for their disagreement, that is, Malik’s and al-Shafi‘i’s, is 
whether the assertion about the common timing for two prayers together 
implies that there are two types of timings, a timing specific for them and a 
timing common to them, or whether it implies that there is a single common 
timing alone. Al-Shafi‘i’s argument is that combining (two prayers) indicates 
only a common timing, and not a timing specific to each. Malik, on the other 
hand, constructed an analogy basing the common timings in the case of 
necessity upon the common extended timings. This means that as the 
extended timing for zuhr and ‘asr has a common timing and an ‘extended 
timing, it is necessary that the situation be the same in cases of necessity. Al- 
Shafit does not agree with him about a common extended timing for zuhr 
and ‘asr. 

Their disagreement in this issue is based, Allah knows best, on their 
disagreement over the prior issues, so ponder over it, as it is evident, Allah 
knows best. 


2.2.1.1.2.3. Issue 3 


The jurists agreed that these timings, that is, the timings of necessity, pertain 
to four types of people: a menstruating woman entering the period of purity or 
who begins menstruating before she has prayed; the traveller who remembers 
prayer in these timings at a time when he is in-a settlement, or a settler who 
remembers it when he is travelling; a minor who attains puberty during these 
timings; and a disbeliever who accepts Islam. They disagreed about the person 
who has fainted. Malik and al-ShafiT said that his ukm is like that of a 
menstruating woman and is entitled to these timings, for he is not obliged to 
make up (by way of gada@) for the prayer that he misses because of fainting. 
According to Abii Hanifa, however, he is obliged to make up for the prayer he 
has missed when the number of (lapsed) prayers is less than five. Thus, in his 
view, if he recovers from his fainting spell, he prays whenever he recovers. In 
the opinion of the others, if he recovers during the timings of necessity, he is 
obliged for the prayer within whose timing he. recovers, but if he does not 
recover during such a time, the prayer is not binding upon him. The case of 
the person fainting will be treated in greater detail later. 
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They agreed that if the woman becomes pure within a, prayer timing, this 
prayer alone-is obligatory upon her. According to Malik, if she becomes pur, 
and'enough ‘time for four rakas is left prior to sunset, then she is obliged fo, 
‘asr alone, but if thé time left is enough for five rak‘as, she is under an 
obligation for both prayers, zuhr and ‘asr. In al-Shafi‘l’s view, if the time fo, 
a single rak‘a remains, she is obliged to observe both prayers together, as we 
have said, and according to his second opinion, she is to pray even when the 
time left is enough for a takbir. The same is the case of the traveller, in Malik’, 
view, who has forgotten to pray and becomes a resident within these timings, 
or is a settler who is now travelling. Similarly, in the case of a disbeliever, who 
converts to Islam during these timings, that is, this prayer is obligatory upon 
him. The case of the minor is also similar. 

The reason. for Malik’s considering a rak‘a as a part of the last timing, and 
al-Shafi‘?’s considering a part:of a raka, like the takbir, as the limit, is the 
saying of the Prophet (God’s peace and blessings be upon him), “Whoever is 
able to perform a raka of ‘asr prior to the setting of the sun has caught the 
prayer of ‘asr (in time)”. This, in Malik’s view, is an indication of the 
minimum pointing to the maximum, while in al-Shafi?’'s view it is the 
maximum indicating the minimum. He (al-Shafi‘i) supported: this with the 
report, “Whoever is able to perform one prostration prior to the setting of the 
sun has been able to perform ‘asr (in time)”. Since a prostration is just one 
part of a raksa, he concludéd that whoever is able to pronounce a takbir prior 
to the setting or the rise of the sun has been able to perform his prayer in time. 

Malik maintains.that the time for the menstruating woman is to be reckoned 
from the time when her period of purity terminates, so also the minor who 
attains puberty. If she is a disbeliéver, her time is reckoned from the moment 
of conversion to Islam and not thé termination of her period of purity, but 
there is disagreement over this. The person under a fainting spell is, in Malik’s 
view, like the menstruating woman, while he is like a disbeliever who has 
converted, ‘in’ ‘Abd al+Malik’s view. Malik maintains that a menstruating 
woman, who begins to menstruate at a time before she has observed the 
prayer, her delayed performance (gad@’) is waived, while al-Shafi‘T maintains 
that gad@ is obligatory upon her. Qad@, in fact, is obligatory in the opinion 
of those who maintain that prayer becomes obligatory, with the coming of the 
prayer time Thus, if a woman menstruates after the start of the time for prayer 
and the passage of a period sufficient for the prayer, gad@ of this prayer is 
obligatory upon her. This, however, is not the view of those who maintain that 
prayer: becomes obligatory not with the commencement of its time, but by the 
last part of it, which is Abū Hanifa’s view and not ‘Malik’s. This, as you can 
see, is necessary in accordance with Abii Hanifa’s opinion, I mean, conforming 
with his principles, but not according to the principles of Malik. 
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7 2.2.1.2. Section 2: The Proscribed timings 


1 The jurists disagreed about the times during which prayer (sa/ah) is forbidden. 
€ First, about their number, and second, about the types of prayers affected by 
the proscription. 


2.2.1.2.1. Issue 1 


. The jurists agreed that there are three time-segments in which prayer is 
proscribed: the time of sunrise, the time of sunset, and the interval between 
the moment the worshipper has finished the dawn (subh) prayer and sunrise. 
They disagreed about two timings: the time of the declining of the sun and the 
time after performing ‘asr prayer (up to sunset). 

Malik and his disciples maintained that the proscribed times are four: the 
times of sunrise, sunset, the time after the dawn prayer up to sunrise, and the 
time after ‘asr up to sunset. They :permitted prayer at the declining of the 
sun, Al-Shafi‘t maintained that all these five time-segments are proscribed, 
except the time of the declining of the sun on-Friday, and he permitted prayer 
during this time. A group of jurists exempted from this (proscription) the time 
after “asr. 

The reason for disagreement over this is one factor out of two. First, the 
conflict of a tradition with a tradition, and second the conflict of a tradition 
with ,practice, in the view of those who acknowledge practice, that is, the 
practice of the people of Medina, as is the principle of Malik ibn Anas. When 
the proscription had been laid down and there was no opposition through 
words or acts, the jurists agreed upon it, but when a source of disagreement 
was found conflict occurred. Their disagreement over the time of the declining 
of the sun arises from the conflict of a tradition with practice. This is:so as it 
has been established through the tradition of Ugba ibn ‘Amir al-Juhani that 
he said, “There were three times in which the Messenger of Allah used to- 
prohibit us from praying and burying our dead: when the sun begins to rise till 
it is fully risen, when the sun is at its height till it begins to decline, and when- 
the sun begins to set till it sets completely”. It has been recorded by Muslim. 
The tradition of Abū ‘Abd Allah al-Sanabhi, which has been recorded by 
Malik in his al-Muwatt@, conveys the same~meaning, but its chain of 
transmission is incomplete. 

Some of the jurists prohibited prayer during all these three periods, while 
others exempted from this (prohibition) the time of the declining of the sun, 
either always, in Malik’s opinion, or only for Friday, which is al-Shafi‘?’s 
view. Malik, who regards the Medinan practice as a source of law, and found 
only two timings in practice, but not the third, that is, at the time of the 
declining of the sun, made an exemption for the prohibition and permitted 
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prayer during that time deeming the proscription as abrogated by practice, 
Those who did not consider Medinan practice to be a source of law abided by 

the original principle of proscription. We have already talked about ficis 
and its sepa t force in our book on juristic reasoning, which-goes by the name of 
usul al-fiqh” 

Al-Shafi't based his opinion on the tradition related by Ibn Shihab from 
Thaabah from Ibn Abi Malik al-Qarazi, which proved to be authentic in his 
view. It states that they used to pray on Fridays until Umar came out (for the 
Friday prayer), and it is known that Umar used to come out after the 
declining of the sun, as is established from the tradition about the carpet that 
was spread next to the western wall of the mosque; ‘Umar used to come out 
when it was completely covered with the shade of the wall. Further, he relied 
on what is related by Abii Hurayra “that the Messenger of Allah (God’s peace 
and blessings be upon him) prohibited prayer at noon till the sun declined 
except for Friday”. He, therefore, exempted prayer at the.time of the declining 
of the sun on Fridays from this proscription.” This tradition was 
strengthened, in his view, by the practice during the days of Umar, though 
the tradition itself was deemed weak by him. Those who preferred the 
established tradition on this issue followed the original proscription (of praying 
during the declining of the sun even on Fridays). 

Their disagreement about prayer after the “asr prayer is based upon the 
conflict of established traditions, and there are two conflicting traditions about 
this. First is the tradition of Abū Hurayra that is agreed upon for its 
authenticity (by al-Bukhari and Muslim) “that the Messenger of Allah (God’s 
peace and blessings be upon him) prohibited prayer after the ‘sr prayer till 
the sun had set, and prayer after the dawn prayer till the sun had risen 
(completely)”: The second is the tradition of ‘Aisha who said, “The 
messenger of Allah (God’s peace and blessings be upon him) never 
relinquished two prayers in my house, neither secretly nor publicly, two 
rak‘as before the dawn prayer and two rakas after “sr”. Those who 
preferred Abū Hurayra’s tradition upheld prohibition, while those who 
preferred ‘A?isha’s tradition, or -held it to have abrogated the other, for it was 
an act that he (God’s.peace and blessings be upon him) used to undertake up 
to the time of his death, upheld permissibility. Umm Salama, however, relates 
a tradition that opposes ‘Aisha’s tradition, as it states “that she saw the 
Messenger of Allah (God’s peace and blessings be upon him) praying two 


l y It has been difficult to ascertain whether this book of the author exists in published or manuscript 


form. If the manuscript does exist, it deserves to be published. 

% The dispute here is not about the Friday prayer, which starts like zuhr prayer does, every day after 
the declining of the sun. The disagreement is about performing other prayers, like the nafila, at the time of 
the declining of the sun. 
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rakas after ‘asr and asked him about them. He said, ‘Some people of ‘Abd 


4 al-Qays visited me and kept me from praying the two rak“as after zuhr, and 


23) 


these are those two rakas’ ”. 


] 2.2.1.2.2. Issue 2 


The jurists disagreed about the prayers that are not permitted during these 

prohibited periods. Abii Hanifa and his disciples maintained that prayers are 

not permitted in these periods at all, neither prescribed obligation, nor a sunna 

prayer, nor the supererogatory prayers, except the ‘asr prayer of the day. 

They further said that delayed performance (gad@) of the ‘asr prayer is 
ermitted at sunset if a person has forgotten it. 

Malik and al-Shafi'l agreed that delayed performance (gada@) of obligatory 
prayers is permitted during these prohibited periods. Al-Shafi‘t also held that 
the only prayers that are not permitted during these periods are the 
supererogatory prayers without a necessitating cause, but those with a cause, 
like the funeral prayer, are permitted during such periods. Malik agreed with 
him about these prayers after “asr and after the dawn prayer, that is, with 
respect to all sunna prayers, but he exempted those that are observed due to a 
voluntary cause. (pertaining to the worshipper himself), like the two rak‘as 
upon entering the mosque, for al-Shafi‘t permits these two rakas after ‘asr 
and after the dawn prayer, while Malik does not. 

Malik’s opinion differed about.the permissibility of sunna prayers at sunrise 
and sunset. Al-Thawri maintained that the prayers not permitted during these 
times are those that are not obligatory (fard) prayers, and he did not make a 
distinction between the sunna and the supererogatory prayers. 

Three opinions are thus arrived at in this issue. First, that prayer is not 
permitted at all (during these prohibited periods). Second, that these are sunna 
or supererogatory prayers, and are not the obligatory prayers. Third, that these 
are the supererogatory prayers and not the sunan. In pursuance of the 
narration, in which Malik prohibited the funeral prayer during sunset, we 
arrive at a fourth opinion. This opinion prohibits the supererogatory prayers 
alone after the break of dawn and after ‘asr, and both supererogatory and 
sunna prayers during sunset and sunrise. 

The reason for disagreement is their dispute over reconciling the conflicting 
general implications on. this issue, that is, those occurring in the traditions, as 
to which is restricted by the other. For example, the general meaning of the 
words of the Prophet (God’s peace and blessings be upon him), “When one of 
you forgets to perform a prayer, let him perform it when he remembers it”, 
implies that he may do so at any time. Yet, the Prophet’s saying in the 
traditions proscribing prayers in these (stated) periods, like “The Messenger of 
Allah (God’s peace and blessings be upon him) proscribed prayers during these 
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times”, implies the inclusion (in the prohibition) of all categories of Prayers, 
obligatory, sunan, and supererogatory. When we construe the traditions in their 
general meanings a conflict occurs between them, which belongs to the 
category of conflict occurring between the general and particular words, either 
with respect to the time, or with respect to the term Salā. 

Those who decided to make the exception with respect to time, that is, the 
exception of the panen from the general, prohibited prayers absolutely 
during these times. Those who made an exception for the obligatory 
prayers, whose gad@ is prescribed, did so from the general implication of the 
term salah that is applicable to the proscribed prayers, prohibiting what is 
besides the obligatory in these timings” 

Malik preferred his opinion about the exception made for obligatory prayers 
from the general term sa/ah. on the basis of the reported saying of the Prophet 
(God’s peace and blessings be upon him), “He who has been able to pray a 
raka of ‘asr prior to sunset has performed ‘asr (in time)”. It is for the same: 
reason that the Kiiff jurists made an exemption for the obligatory “sr prayer 
of the day out of other obligatory prayers, but it was binding upon them, 
consequently, to have made an exemption for the morning prayer too due to 
the existence of a text about it. They may not refute this on the basis of their 
opinion that one observing a raka prior to sunrise crosses over into the 
proscribed timing, while one observing a raka prior to sunset moves into a 
permissible timing. The Kufis, however, may respond to this by saying that 
this tradition does: not indicate the exemption of the prescribed obligatory 
prayers from the general implication of the term salah to which the 
proscription is related in these periods, as the ‘asr prayer of the day is not 
implied in the meaning of the remaining obligatory prayers. Similarly, they 
could have said the same about the’dawn prayer, even if they had conceded 
that its gad? may be:performed during the proscribed time. 

The disagreement of the jurists, in the last analysis, refers to the question of 
whether the exception contained in the words belongs to a category of a 
particular word through which the particular is intended, or whether it belongs 
to a category of the particular word through which the general is implied? The 
reason is that those who held that the implication here is restricted to the ‘asr 
and the dawn prayers that have been mentioned in the. text, considered it to be 
from the category of the particular word intended for a particular meaning, 
while those’who said that the implication here is not for the ‘asr prayer alone, 
or for the dawn prayer, but extends to all the obligatory prayers, considered it 


a 


is By qualifying the first tradition with the second. 
97 By restricting the second tradition with the first, and by using the term sa/ah in the first tradition to 
mean obligatory prayers. 
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to be a particular word implying the general. If this is the case, then there is no 
definitive evidence here that the obligatory prayers are exempted from the 
term “lapsed prayers”, just as there is no evidence here, neither. definitive nor 
probable, for the exemption of the particular time mentioned in the 
proscribing traditions, from the general implication of timings, laid down in 
the prescribing traditions, let alone the exemption of a particular prayer, 
mentioned in the prescribing traditions, from the general implication about 
prayer, laid down in the prohibiting traditions. This is evident, for when two 
traditions are in conflict and each carries a general and a particular implication, 
it is not required to give predominance to one of them without an evidence, I 
mean, exempting the particular implication of one tradition from the general 
implication. of the other or vice versa. This is clear, Allah knows best. 


2.2.2. Chapter 2 Adhdn and Iqama 


This chapter is also divided into two sections. The first is about adhan (the call 
for prayer). The second is about sgdma (the call for the commencement of 
prayer, or the second call for prayer). 


2.2.2.1. Section 1: Adhan 


This section is subdivided’ into five divisions. First about the description of the 
adhan. Second, about its kukm. Third, about its timing. Fourth, about its 
(prescribed) conditions. Fifth, about the response of the listener. 


2.2.2.1.1. Division 1: The description of adhan 


The jurists disagreed about adhan giving four widely known descriptions. The 
first prescribes the dual pronouncement of takbir, four repetitions of the 
shahada, and the dual pronouncement of the remaining (words). This is the 
opinion of the jurists of Medina, Malik and the others. The later followers of 
Malik preferred iarji*, which requires the dual pronouncement of the shahkada 
in a lower tone followed by its dual pronouncement in a louder voice. The 
second is the Meccan version of the adhan, which was upheld by al-ShafiT, It 
requires four pronouncements of the first takbir and the two' shahddas, and the 
dual pronouncement of the remaining adhan. The third description is that of 
the Kūfis. It involves four pronouncements of the first takbir and the dual 
pronouncement of the remaining parts of the adhaén. This was Abū Hanifa’s 
opinion. The fourth description is that of the adhdn of the Basrans. It requires 
four pronouncements of the first takbir, three pronouncements of shahdda, of 
hayya ‘ala’s-salah, and of hayya ‘ala@l-falah. The madhdhin begins with 
asPhadu an lā ilaha ill@llahu till he reaches hayya ‘al@l-falah, he then 
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repeats them a second time, I mean, the four sentences, one after the other, 
and then repeats them a third time. This was the opinion of al-Hasan al-Basrz 
and of Ibn Sirin.” 

The reason.for the difference between these four descriptions is the conflict 
of the traditions and the communication of a differing practice to the jurists. 
The jurists of Medina argue for their opinion on the basis of the continuoys 
practice prevailing in Medina. The same is the case with the Meccans, who 
argue on the basis of the practice reaching them, so also the Kiifis and the 
Basrans. Each group has traditions that support their opinion. y 

The dual pronouncement of takbir in the beginning, in accordance with the 
view of the jurists of Hijaz, is related through authentic chains from Abū 
Mahdhira and ‘Abd Allah ibn Zayd al-Ansari, as is its fourfold 
pronouncement related from both of them through different chains. Al- 
Shafi‘t said that these are additions that it is obligatory to accept, as they are 
supported by the communication of the practice at Mecca. With respect to 
tari that was preferred by the later followers of Malik, it is related through 
Abū Qudama, although Abū ‘Umar said that Abū Qudama is considered a 
weak narrator by them (the traditionists). As for the Kufis, they rely on the 
tradition of Ibn Abi Layla, which says “that ‘Abd Allah ibn Zayd saw a man in 
a dream who stood in the gap of a wall wearing two green garments; he made 
the call for prayer repeating twice, and then made the igama, repeating twice, 
He informed the Messenger of Allah (God’s peace and blessings be upon him) 
about it, after which Bilal stood up and made the call repeating twice, and then 
made the igama repeating twice”. The tradition reported by al-Bukhari is from 
the report by Anas only, which says, “Bilal was commanded to proclaim the 
adhan repeating twice and to make jgdama in single pronouncements, except 
the sentence ‘prayer is about to comfhence’, which is to be repeated twice”. 
The version recorded by Muslim through Abi Mahdhiira is in accordance 
with the description of the adhan of Hijaz. 

It was due to the existence of.this conflict about the versions of the adhan 
that Ahmad ibn Hanbal and Dawid maintained that these differing 
descriptions have been prescribed by way of choice and not as an obligation to 
follow one of them, and that people have a choice in this matter. 

They disagreed about the pronouncement by the mvadhdhin for the 
morning prayer, “prayer is better than sleep”, whether it is to be pronounced 
or not. The majority maintained that it is to be pronounced, while others held 
that it is not to be pronounced as it is not a part of the adhan practiced as a 
sunna. This was upheld by al-Shafi‘t. The reason for their disagreement is 


% Thus, according to their unanimous view, the adhdn is to be concluded with the words lā ilāha 
ill@liak. This comes after the double takbir. 


THE BOOK OF PRAYER (SALAH) 117 


; their dispute whether it was pronounced in the days of the Prophet (God’s 
$ peace and blessings be upon him), or whether it was added during the reign of 


t Umar. 


È 222.12. Division 2: The hukm of adhān 
Ý The jurists disagreed about the kukm of adhan, whether it is obligatory or an 


© emphatic sunna, and if it is obligatory whether it is a universal obligation or a 


communal one. It is related from Malik that adhan is an obligation for 
congregational mosques, and it is related that it is an emphatic sunna (for 
them). He did not consider it an obligation: for the individual, or even a sunna. 
Some of the Zahirites said that it is a universal obligation, while others said 
that it is an obligation upon groups, whether on a journey or in a settlement. 
Some other Zahirites maintained that it is obligatory for a group during travel. 
Al-Shafi‘t and Abū Hanifa agreed that it is a sunna for the individual and the 
group, except that it is emphatic in the case of the group. Abū Umar said 
that there is complete agreement that it is an emphatic sunna or an obligation 
for persons in a settlement, because of the tradition “that the Messenger of 
Allah (God’s peace and blessings be upon him) did not recite the .adhan when 
he heard the call, but he did so when he did not hear it”. 

The reason for their disagreement is the conflict in understanding the 
apparent meanings of the traditions. It is established that the Messenger of 
Allah (God’s peace and blessings be upon him) said to Malik ibn al-Huwayrith 
and his companion, “When you are on a journey, pronounce the adhan and the 
igama, and let the eldest among you lead the prayers”. Similarly, it is related 
that this was the continuous practice of the Messenger of Allah (God’s peace 
and blessings be upon him) (when he was) in a congregation. Those who 
understood from this an absolute obligation said that it is obligatory (though 
they differed whether it is so only) upon groups or upon individuals as well. 
The first opinion is related by Ibn al-Mughallis from Dawid. Those who 
understood it to be an invitation to the group for prayer said that it is a sunna 
for the mosques or an obligation for those locations where the congregation 
assembles. The reason for disagreement is its:(the adhdn’s) vacillation between 
being one of the pronouncements of prayer as its integral part or a means 
toward assembly. 


2.2.2.1.3. Division 3: Time for adhan 


The jurists agreed unanimously that adhdn is not to be proclaimed before the 
(commencement of the) prescribed period of the prayer, except in the case of 
the morning prayer, over which they disagreed. Malik and al-Shafi'T held that 
it is permitted to make the call before fajr, but Abi Hanifa prohibited this. A 
group of jurists maintained that if the call is made before far another call is to 
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be made after fajr, because the obligation in their view is for adhan after fajr, 
Abū Muhammad ibn Hazm -said that the call must be made after the 
commencement. of the prescribed timing (for prayer), but if the call is made a 
short while before the timing it is permitted when the interval is short, just 
sufficient for the first mwadhdhin to descend and'the second to ascend. 

The reason for their disagreement is that there are two conflicting traditions 
on this issue, The first is an authentic and widely known tradition, which is the 
saying of the Prophet (God’s peace and blessings be upon him), “Bilal makes 
the call when it is still night, so eat and drink till Ibn Umm Maktiim makes the 
call”. Ibn Umm Maktiim was a blind’ man, who did not make the call till he 
was told that it is morning. The second tradition is related from Ibn Umar 
“that Bilal made the call before the break of dawn, so the Prophet (God’s peace 
and blessings be upon him) ordered him to return and proclaim: “The servant 
[of Allah] [that is, Bilal] had slept”. The tradition of the jurists of Hijaz is 
more authentic, while the tradition of the Kiifis has'been related by Abi 
Dawiid and declared authentic by many traditionists. The jurists decided with 
respect to these two traditions to adopt either the method of reconciliation or 
the method of preference. Those who adopted the method of preference were 
the jurists of Hijaz. They maintained that the tradition about Bilal is more 
authentic and relying on it is more plausible. The Kūfi jurists adopted the 
method of reconciliation. They maintained that it is possible the call was made 
by Bilal at a time that was mistakenly taken to be the time of fajr, as his 
eyesight ‘was weak, while the call was made by Ibn Umm Maktiim when the 
time of dawn was certainly due. This is supported by what is related from 
Misha, who said, “The difference in time between their calls was a moment 
sufficient for one to descend and the other to ascend”. 

Those who combine the two, that i$, making the call before fajr and after it, 
do so on the basis of the obvious implication of what is related specifically 
about the morning prayer, I mean, in the time of the Messenger ‘of Allah 
(God’s peace and blessings be upon him) two calls were made by two 
mwdhdhins, Bilal and Ibn Umm Maktiim. 


2.2.2.1.4. Division 4: The conditions of adhan 


This division includes eight issues. The first is whether it is a condition that 
the person who makes the call be the same person who pronounces the iga@ma? 
Second, whether it is a condition of adhan that it should not be interrupted by 
any conversation? Third, whether it is a condition that the mwadhdhin be in a 
state of ritual purification? Fourth, is it a condition that the mwadhdhin face 
the gibla? Fifth, whether it is a condition that the call be made while standing? 
Sixth, whether a call made while the madhdhin is riding is deemed 
reprehensible (makrih). Seventh, whether puberty is a condition for the person 
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making the call? Eighth, whether it is a condition that no wages be taken for 
making the. call? 

About the issue of two men, one making the call and the other pronouncing 
the #gama, the majority of the jurists of the regions maintain that this is 
permitted, while some maintained that this is not permitted. The reason for 
this disagreement is the existence of two conflicting traditions. First is al- 
Suda7’s tradition, who said, “I went up to the Messenger of Allah, and when 
it was Close to the dawn he ordered me to make the call. He then stood up for 
prayer and Bilal came to pronounce the gama. The Messenger of Allah said, 
‘The brother from Sud? made the call, and he who makes the call is to 
pronounce the igdma’”. The second is the report that when ‘Abd Allah ibn 
Zayd saw the adhan in a dream, the Messenger of Allah ordered Bilal to make 
the call. He then ordered ‘Abd Allah, to pronounce the igara. 

Those who adopted the method of abrogation maintained that ‘Abd Allah 
ibn Zayd’s tradition is earlier in time, while that of al~Sud#7 is later. Those 
who adopted the method of preference said that ‘Abd Allah ibn Zayd’s 
tradition is more authentic, as al-Sud@71’s tradition is an individual narration 
from ‘Abd al-Rahman ibn Ziyad al-Ifriqi, who is not acceptable to them. 

Their disagreement about (the permissibility of) wages for adhan is based on 
the dispute about the authenticity of the tradition relevant to this issue, that is, 
the tradition of Uthman ibn Abi al-‘As, who said, “One of the last 
instructions that the Messenger of Allah gave me was to select a person for 
mwadhdhin who would not take wages for making the call”. Those who 
prohibited this also made the analogy for adhān upon prayer. 

The reason for disagreement over the remaining conditions is based upon 
the analogy of adhan upon prayer. Those who constructed such an analogy 
imposed such conditions as are found for prayer, while those who did not 
construct the analogy did not impose them. Abū “Umar ibn ‘Abd al-Barr 
said that we have related from Abū W#il ibn Hujr the tradition that “it is 
verified and is a practised sunna that no one makes the call unless he is 
Standing, nor when he is ritually purified”. He said that the words of Abū 
Wil, who was one of the Companions, that “it is a sunna” moves it to the 
category of musnad (attributed to the Prophet), which is stronger than analogy. 

The Qadi (Ibn Rushd) said that al-Tirmidhi-has recorded (a tradition) from 
Abi: Hurayra that the Prophet (God’s peace and blessings be upon him) said, 
“No one is to make the call except after ablution”. 


2.2.2.1.5. Division 5: What the listener says on hearing the adhan 


The jurists disagreed‘about the response of the listener to the mwadhdhin. A 
group of jurists said that he repeats, word for word, what the madhdhin says 
till. the end of the call, while others said that he repeats what the mwadhdhin 
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says, except that when the miPadhdhin says, “Come for prayer, come for 
salvation”, the listener is to say, “There is no might and no power, but that 
with Allah”. 

The reason for disagreement over this is the conflict of traditions. It jg 
reported in a tradition from Abu Sa‘id al-Khudri that the Messenger of Allah 
(God’s peace and blessings be upon him) said, “When you hear the 
mwadhdhin, repeat what he says”. It is reported by way of Umar ibn al- 
Khattab and in a tradition from Muwiya that the listener in response to 
“Come for prayer, come for salvation”, should say: “There is no might and no 
power, but that with Allah”. Those who adopted the method of preference 
followed the general implication of Abū Sa‘id al-Khudri’s tradition, while 
those who qualified this general implication with the specific content (of the 
other tradition), reconciled the two traditions, and this is Malik ibn Anas’s 
opinion. 


2.2.2.2. Section 2: Iqama 


They disagreed over igdma on two points: its Aukm and description. According 
to the jurists of the regions, its hukm is that of an emphatic sunna that is 
greater in strength than that for adhān, for individuals as well as for groups. In 
the Zahirite view, it is an obligation, but I am not aware of whether it is an 
independent obligation or as one of the obligatory parts of prayer. The 
distinction is that according to the former opinion prayer does not become 
invalid if it is relinquished, but on the basis of the latter view it does. Ibn 
Kinana, one of the disciples of Malik, said that if it is relinquished 
intentionally prayer is invalidated. _ 

The reason for disagreement is their dispute about whether it comprises a 
part of the acts that were meant to be an unfolding of the unexplained 
command of performing prayer, and, therefore, it has to be construed as an 
obligation, because of the words of the Prophet (God’s peace and blessings be 
upon him), “Pray as you see me praying”, or whether it comprises acts that 
have .to be construed as a recommendation. The apparent meaning of Malik 
ibn al-Huwayrith’s tradition implies that it constitutes an obligation, either for 
the group or for the individual. 

Its description, according to Malik and. al-Shafi‘1, constitutes a takbir in the 
beginning, which is twice, and the remaining is once, except the words, 
“Prayer is about to commence”, which are pronounced once in Malik’s view 
and twice in al-Shafi‘l’s. According to the Hanafites, the igdma is pronounced 
in pairs, while Ahmad ibn Hanbal favoured an option between single and 
double pronouncement, in accordance with his opinion that there is a choice in 
making calls. 
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The reason for disagreement springs from the conflict of Anas’s tradition 
about this issue with that of Ibn Abi Layla, which has preceded. In the ` 


| uthentic tradition of Anas, Bilal was ordered to call the adhān in a double 
$ pronouncement and the igāma in a single pronouncement, except the words, 
$ «Prayer is about to commence”. In Ibn AbT Layla’s tradition Bilal was ordered 
Í io call the adhan as well as the igāma in a double pronouncement. 


The majority of the jurists maintain that women are under no obligation to 


: pronounce the adhān or the igama. Malik held that if they pronounce the 
§ igama it is better, while al-Shafil said that it is preferable if they pronounce 
E both adhan and iqãma. Ishaq was of the view that they are under an obligation 
Et pronounce the adhan and igama. It is related from ‘Aisha, and recorded 
* by Ibn al-Mundhir, that she used to pronounce the adhdn as well as the igama. 


The disagreement refers to the dispute over whether a woman can lead the 
prayers. It is said that the original rule is that she has the same duties as a man, 
unless an evidence is adduced to qualify this, and it is also said that she has the 
same duties and it is only in some cases that a qualifying evidence is. required. 


2.2.3. Chapter 3 The Qibla 


The Muslim jurists agreed that turning toward the direction of the House is 
one of the conditions for the validity of prayer, because of the words of the 
Exalted, “And whencesoever thou comest forth [for prayer, O Muhammad] 
turn thy face toward the Inviolable Place of Worship. Lo! it is the Truth from 
thy Lord”.” If, however, the worshiper can see the House, then the obligation 
is to face the House itself, and there is no dispute about this. The jurists 
disagree about two issues, when the Kaba is not in sight. First, whether the 
obligation is to face the Ka‘ba itself or to face in its direction. Second, 
whether the obligation is to be exact about it or estimate the direction, that is, 
being exact about the Kaba itself or about the general direction? 


2.2.3.1, Issue 1 


Some Jurists maintained that the obligation is for facing the Kaba itself, 
while others maintained that it is for facing its direction. The reason for their 
disagreement is whether in the words of the Exalted, “And whencesoever thou 
comest forth [for prayer, O Muhammad] turn thy face toward the Inviolable 
Place of Worship”, an implied word is to be assumed, so as to read, “And 
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whencesoever thou comest forth [for prayer, O Muhammad] turn thy face in 
the direction of the Inviolable Place of Worship”, or whether the words are to 
be read as they are. Those who assumed an implied word maintained that the 
obligation is for facing in its direction, while those who did not assume an 
implied word here said that the obligation is to face the Kaba itself. It iş 
necessary to interpret the words in their actual meanings, unless an evidence 
indicates their construction in the metaphorical meaning. It is, however, 
maintained that the evidence for an implied word here is to be found in the 
words of the Prophet (God’s peace and blessings be upon him), “Whatever is 
between the east and the west is a gibla, if you take the direction of the 
House”. They said that the agreement of the Muslim jurists about a long row 
of worshipers extending beyond the boundary of the Ka‘ba is an evidence that 
the obligation is not to face the Ka‘ba itself, that is when the Ka‘ba is not in 
sight. What I would say is that if the obligation had been to aim at the Kaba 
itself it would have amounted to hardship, and the Exalted has said, “He hath 
chosen you and hath not laid upon you in religion any hardship”! Aiming 
directly at a thing is not possible without approaching it by the use of 
geometry and (astronomical) observation, and yet the result is approximate; 
then, how is it possible without these to determine the direction by way of 
ijtihad? We are not under the obligation of discovery by means of geometry 
based upon astronomical observation from which the whole length and breadth 
of the land may be derived. 


2.2.3.2. Issue 2 


Is the obligation of a person striving to determine the gib/a (the attainment of) 
accuracy or is it just the exercise of effort to discover it? Thus, if we say that 
the obligation is to accurately determine it, he is to pray again if he discovers 
that he made a mistake (in determining the true direction). If we maintain that 
the obligation is only for exerting effort, he does not have to pray again if he 
makes an error, and also if he had prayed before an effort to discover the 
direction. Al-Shafi‘t thought that the obligation was for accurate determina- 
tion, and if it becomes obvious to the person that he had made a mistake, he 
was to pray again, always. A group of jurists said that he does not pray again if 
he has finished praying, unless he did so intentionally (that is, prayed in the 
wrong direction) or prayed without making an effort to discover the direction. 
This was the opinion of Malik and Abi Hanifa, except that Malik 
recommended praying again if there was still time. 

The reason for disagreement in this is the conflict between a tradition and 
analogy, along with a dispute over the authenticity of the tradition. The 
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analogy is based on the similarity of (the obligation to face the) direction to 
time, that is, the timing for prayer. They agreed (about time) that the 
obligation was for the worshipper to hit the time accurately. If the subject 
realizes that he prayed before time his prayer becomes invalid, and he must 
pray again, invariably. There is, however, a slight deviation reported from Ibn 
‘Abbas and al-Sha‘bi, as well as the report from Malik that if a traveller is 
unaware of the timing and prays “shë before the disappearance of twilight 
discovering later that he had prayed before this time, his prayer remains valid. 
The basis for the resemblance between them is that these are the bounds of 
timing just as those are the bounds of direction. 

The tradition is found in the report of ‘Amir ibn Rabi‘a, who said, “We 
were travelling with the Messenger of Allah (God’s peace and blessings be 
upon him) on a dark night, and the direction of the gibla became obscure to us. 
Each one of us prayed in a certain direction, as we guessed, but when it was 
morning we found that we had prayed in a direction other than that of the 
qibla. We asked the Prophet (God’s peace and blessings be upon him) about it 
and he said, ‘Your prayer was valid.” It was then that revelation came down 
with the verse, ‘Unto Allah belongeth the East and the West, and withersoever 
ye turn, there is Allah’s countenance’”. or ' Thus, the implication of the verse 
stays confirmed, and it is concerned with the person who observes prayer and 
later discovers that he prayed in a direction other than the gibla. The majority 
of the jurists, however, maintain that it has been abrogated by the verse, “And 
whencesoever thou comest forth [for prayer, O Muhammad] turn thy face 
toward the Inviolable Place of Worship”. Those for whom this tradition 
did not prove to be authentic constructed the analogy of the limits of direction 
upon the limits of timings. And those who accepted the tradition held that 
prayer was valid. 

Within this topic is a widely known issue, namely the hukm of prayer inside 
the Kaba. The jurists disagreed about this. Some of them prohibited it 
absolutely, while others permitted it without qualification. There were others 
who made a distinction between supererogatory and obligatory prayers within 
it. The reason for their disagreement is based on the conflict of traditions 
related to the issue, and the question of whether a person facing one of its 
sides from within may be called “one facing the Kaba”, as in the case of a 
Person facing it from outside. 

There are two conflicting traditions about the issue, and both are authentic. 
First is Ibn ‘Abbas’s tradition, who said, “When the Messenger of Allah 
(God’s peace and blessings be upon him) entered the Kaba, he offered 
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supplication at each side, but he did not pray till he had come out. On comin 

out he offered two rak‘as besides the Kaba and said, “This is the gibla’”. 
The second tradition is that of ‘Abd Allah Ibn “Umar “that the Messenger of 
Allah (God’s peace and blessings be upon him) entered the Kaba, along with 
Usama ibn Zayd, Uthman ibn Talha, and Bilal ibn Rabah. The door was 
closed behind him and he stayed inside for some time. When he had come out, 
I asked Bilal, ‘What did the Messenger of Allah (God’s peace and blessings be 
upon him) do?’ He said, ‘He stood between two pillars, one on his left and one 
on his right, while three other pillars were behind him, and then] prayed’”, 

Those who adopted the method of preference, or of abrogation, either 
maintained the absolute prohibition of prayer inside the Ka‘ba, preferring Ibn 
‘Abbas’s tradition, or upheld its absolute permission, preferring Ibn Umar’s 
tradition. Those who adopted the method of reconciliation construed: Ibn 
‘Abbas’s tradition to be concerned with obligatory prayers, and Ibn Umar’s 
tradition to mean supererogatory prayers. Reconciliation, however, between 
these two traditions is difficult, as the Prophet (God’s peace and blessings be 
upon him) described the two rakas prayed by him outside the Ka‘ba as 
supererogatory. Those who adopted .the method of suspension of the 
conflicting traditions did not permit prayer inside the Ka‘ba at all, when they 
extend the accompanying 4ukm of consensus and of agreement. Those who did 
not uphold the extension of the hukm of consensus, and reconsidered the 
application of the expression “one facing the Kaba” to the person praying 
inside it as well, they permitted such prayer, but when they did not permit 
such application of the expression, which is better, they did not permit prayer 
inside the House. 

The jurists agreed upon the recommendation of having a curtain between 
the person praying and the gibla, wher he is praying alone or as an imam. This 
is based on the words of the Prophet (God’s peace and blessings be upon him), 
“If you were to place in front of you something like that on the back of a man, 
then, you may pray”. They disagreed about the obligation to draw a line, in 
case a person not finding a curtain. The majority maintained that he is under 
no obligation to draw a line, while Ahmad ibn Hanbal said that he is to draw a 
line in front of him. 

The reason for their disagreement derives from their dispute over the 
authenticity of the tradition laid down on the issue. The tradition has been 
related by Abū Hurayra “that the Prophet said, ‘When one of you prays he is 
to place something in front of his face. If he does not find.anything then: let 
him prop a staff in front of him. If he does not find a staff, let him draw a line 
in front of him. Thus, any one passing in front of him will not harm him’”. It 
is recorded by Abu Dawid, and Ahmad ibn Hanbal considered it as authentic, 
while al-Shafil did not. It is also related that “the Prophet (God’s peace and 
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plessings be upon him) prayed without a curtain”. There is another authentic 
tradition that a staff with a pointed tip of iron used to be affixed for him. 
These, then, are the principles of this subject, incorporated in four issues. 


2.2.4. Chapter 4 Covering of Private Parts and the Dress for Prayer 


This chapter is divided into two sections. The first is about covering of the 
private: parts (satr al“awra), while the second is about the kinds of dress 
permitted for prayer. 


2.2.4.1. Section 1: Covering the “awra 


The jurists agreed that covering the private parts is an absolute obligation, but 
they disagreed on whether it is a condition for the validity of prayer? Similarly, 
they differed about the area of the body, for a woman and a man, that is 
delineated by the term Samra. 


2.2.4.1.1. Issue 1 


The preferred opinion in Malik’s school is that it (covering of the this area) is 
one of the sunan of prayer. Abū Hanifa and al-ShafiT said that it is one of the 
prerequisites of the validity of prayer. The reason for disagreement over this 
stems from-the conflict of traditions and the differences among the jurists in 
their understanding of the meaning of the words of the Exalted, “O Children 
of Adam! Look to [take] your adornment at every place of worship”,!™ 
whether the prescription is to be construed as an obligation or a 
recommendation. _ 

Those who interpreted it as an obligation said that the implied meaning is 
the covering of the ‘awra. They argued for this on the basis of the context of 
the revelation of the verse that a woman used to circumambulate the Ka‘ba 
naked, so the verse was revealed and “the Messenger of Allah issued the 
command that from then on no polytheist be allowed to perform the 
pilgrimage, nor was anyone to make the circumambulation naked”. Those who 
interpreted it to convey a recommendation said that the adornment mentioned 
is the external form of the dress or other clothes that constitute adornment. 
They argued for this on the basis of what is laid down in a tradition that some 
men used to join the Prophet in prayer with their wrappers tied to their necks, 
as is done for children, and the women were, therefore, advised not to raise 
their heads (from the suji#d) till the men straightened up into the sitting 
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posture. They added that it was for this reason that there was no disagreement 
about whether a person who could not find anything to cover himself shoulg 
pray, but there was a disagreement about one who could not purify himself 
whether he could pray.” , 


2.2.4.1.2. Issue 2 


The second issue is about the delineation of the ‘awra in the case of men, 
Malik and al-Shafi‘i said that the ‘awra in his case extends from the navel to 
the knees. This was also Abu Hanifa’s opinion. A group of jurists maintained 
that the ‘awra comprises the private parts alone (the male sex organ and the 
rear exit). The reason for their disagreement stems from the conflict of two 
traditions, and both are authentic. The first is the tradition of Jarhad that the 
Messenger of Allah (God’s peace and blessings be upon him) said, “The thighs 
are part of the “awra”. The second is Anas’s tradition “that the Messenger of 
Allah (once) uncovered his thighs while he was sitting with his Companions”, 
It is recorded by al-Bukhari. Anas’s tradition has a stronger chain, while the 
Jarhad’s tradition is on the safer side. Some of the jurists have said that the 
awra comprises the buttocks, genitals, and the thighs. 


2.2.4.1.3. Issue 3 


The third issue relates to the limits of the “ara in the case of a woman. Most 
of the jurists maintained that her entire body constitutes ‘awra, except for the 
face and the hands.- Abii Hanifa maintained that her feet are not a part of the 
‘awra. Abū Bakr ibn’‘Abd al-Rahman and Ahmad said. that her entire body is 
“awra. 

The reason for their disagreement is based on the possible interpretations of 
the words of the Exalted, “And to isplay of their adornment only that which 
is apparent”, that is whether the exemption relates to defined parts or to those 
parts that she cannot (help but) display? Those who maintained that the 
intended exemption is only for those parts that she cannot help but display 
while moving, said that her entire body is “awra, even her back. They argued 
for this on the basis of the general implication of the words of the Exalted, “O 
Prophet! Tell:thy wives and thy daughters and the women of the believers to 
draw their cloaks close round them. That will make them recognizable and 
they will not be exposed to harm”.!% Those who held that the intended 
exemption is for what is customarily not covered, that is, the face and the 
hands, said that these are not included in the ‘awra. They (further) argued for 
this on the grounds that a woman does not cover her face during kajj. 


14 This is confusing. A person who cannot purify himself with water has to perform tayammum and 


pray. 
105 Quan 33 : 59. Pickthall’s translation changed. 
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4 7.4.2. Section 2: The dress permitted for prayer 


a The source for this are the words of the Exalted, “O Children of Adam! Take 
© our adornment at every place of worship”, ! along with the prohibition of 
F certain forms of dress in prayer, such as wrapping oneself in clothes (for 
sleeping on the ground); that is, to use a garment as a support for the head, or 
to wrap oneself in a single piece of cloth (with its ends crossed) without there 
being anything covering the shoulders, or to wrap himself in a single garment 
¢ without anything covering the private parts. All proscriptions laid down about 
it have as their aim the prevention of the means that lead to the uncovering of 
the private parts, and I do not know of anyone who said that prayer is not 
permitted in any of these forms of dress so long as the ‘amra is not uncovered. 
This, however, would be obligatory according to the principles of the 
Zahirites. 

They agreed that a man is permitted to pray in a single dress, because of the 
saying of the Prophet (God’s peace and blessings be upon him) when he was 
asked: “Can a man pray in a single garment?” He said, “Do all of you have two 
garments?” 

They disagreed about the case of a man praying with his back and the front 
part above the navel uncovered. The majority uphold the permission of such 
prayer, as the back and the chest are not part of the ‘awra for a man. A group 
of jurists deviated and said that his prayer is not permitted, because of the 
proscription from the Prophet (God’s peace and blessings be upon him) about 
the prayer of a man with nothing of his dress on his shoulders. They also 
relied upon the words of the Exalted, “O Children of Adam! Take your 
adornment at every place of worship”. 

The majority agreed that the dress permissible for a woman in prayer is a 
(long) shirt and a veil, because of what is related from Umm Salama “that she 
asked the Prophet (God’s peace and blessings be upon him), ‘In what kind of 
dress should a woman pray?’ He said, ‘In a veil and a long and loose-fitting 
garment that covers the upper part of her feet”. Further, it is related from 
“isha from the Prophet (God’s peace and blessings be upon him) that he 
said, “Allah does not accept the pubescent woman’s prayer, unless she wears a 
veil”. It is also related from ‘A’isha, Maymiina, and Umm Salama, and they 
used to issue verdicts accordingly. All jurists say that if she prays without a 
covering, she is to repeat her prayer (when she realizes her error) either within 
its prescribed time or later, except that Malik used to say that she is to repeat 
it only in its prescribed time. 


16 Quran 7 : 31. 
107 Qurān 7 : 31. 
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The majority maintained that a slave-girl may pray with her head and fee 
uncovered, but al-Hasan al-Basri deemed it obligatory for her to use thé veil 
while ‘At? deemed it recommended. The reason for disagreement lies in the 
question of whether a (legal) communication addressed to either category o 
persons (sex) includes those who are free as well as those in bondage, o; 
whether it includes only the free to the exclusion of slaves? 

They disagreed about the case of a man praying while dressed in a silker 
garment. A group of jurists said that his prayer in it is valid (thougt 
prohibited), while another group said it is not. A third group recommendec 
repeating the prayer in its prescribed time (without the silk dress). The reasor 
for disagreement is over the question of whether avoidance of a thin; 
prohibited absolutely is a condition for the validity of prayer? Those whe 
maintained that it is a condition said that prayer in it is not permitted (no: 
valid), while those who maintained that he commits a sin because of his dress 
but his prayer is permissible said that it is not a condition for the validity o 
prayer unlike purification, which is a condition. This issue is of the sami 
nature as that of prayer in usurped property, dispute over which is wideh 
known. 


2.2.5. Chapter 5 Purification from Filth í 


Tt is unlikely for those who said that purification from filth is an emphati 
sunna to say that it is an obligation ‘for prayer, that is, a condition for it 
validity, while those who maintained that it is an absolute obligation would sa: 
that it is an obligation for prayer, but it is possible that they would not say this 
Two opinions of the school (Malik’s) are related from ‘Abd al-Wahhab. First 
that removal of uncleanliness is a condition for the validity of prayer, when it 
possession of the means for doing so and in a state of remembering. Th 
second opinion is that it is not a condition. The opinion that it is a conditio! 
does not conform with the better known opinion of the school that it is at 
emphatic sunna. It conforms more with the opinion that it is an obligatio 
when the capacity to remove (the uncleanliness is available) and when in a stat 
of remembrance. The issue had already preceded in the Book of Ritua 
Purification, and the reasons for disagreement were identified there. 

The discussion relevant here is whether an absolute obligation that is relatet 
to prayer is necessarily an obligation of prayer also. The truth is that a thin; 
that is an absolute requirement does not necessarily become a condition for th 
validity of another required thing, [even if it occurs during it, except b; 
another command; similarly, an absolute command for a thing proscribe! 
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absolutely does not necessarily become a condition for the validity of another 
thing)” except by another command. 


72.6. Chapter 6 Places Suitable for Prayer 


The places in which prayer is permissible, in the opinion of some jurists, are 
all those that are free from uncleanliness. Some jurists exempted seven places 
out of these: the dunghill (garbage area), the slaughterhouse, the graveyard, the 
roadway, the public bath, the kneelingplace of camels, and the roof of the 
House of Allah (Kaba). Others made an exemption for the graveyard alone, 
while some others exempted the graveyard and the public-bath. Some of them 
deemed praying in these undesirable places as merely abominable, but did not 
invalidate the prayer; this is one narration from Malik. The permissibility of 
such prayer is also related from him, which is Ibn al-Qasim’s narration. 

The reason for disagreement arises from the conflict of the apparent 
meanings of traditions on the issue. There are two traditions on the issue that 
are agreed upon, while two are disputed. The traditions agreed upon are the 
sayings of the Prophet (God’s peace and blessings be upon him), “I have been 
granted seven things that were not granted to anyone before me ... [He 
mentioned within this]: The earth has been made a mosque for me and a 
means of purification, so wherever the time of prayer overtakes me, I pray”. 
The other tradition says, “Enliven your homes with your prayers in them 
occasionally, and do not convert them into graveyards”. As to the disputed 
traditions, one report is “that the Prophet (God’s peace and blessings be upon 
him) proscribed prayers in seven places: the dunghill, the place for 
slaughtering animals, .the graveyard, the roadway, the public bath, the kneeling 
places of camels, and the roof of the House of Allah”. It has been recorded by 
al-Tirmidhi. The second is the report that Prophet (God’s peace and blessings 
be upon him) said, “Pray in the resting places of cattle, but do not pray in the 
kneeling places of camels”. 

The jurists were divided over these traditions because of the employment of 
three methods. The first is the method of preference and abrogation. The 
second is the method of structuring, that is, structuring the particular upon the 
general. The third is the method of reconciliation. Those who adopted the 
method of preference and abrogation followed the widely known tradition, the 
words of the Prophet (God’s peace and blessings be upon him), “The earth has 
been made a mosque for me and a means of purification”. They maintained 
that this tradition abrogates those that conflict with it, as it counts the merits 


1 : F ` ‘ . 
% Editors note: The statement between the brackets does not appear in the Egyptian manuscript, but it 
does in the Fas manuscript. 
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granted to the Prophet (God’s peace and blessings be upon him), and this 
cannot be abrogated, as abrogation belongs to the category of rules (akām), 
Those who adopted the method of structuring the particular upon the general 
said that the tradition about permissibility is general whereas the proscribing 
tradition is particular; therefore it is necessary that the particular be structured 
upon the general. Some of these jurists (who apply this method) excluded the 
seven places, while some of them excluded only the public bath and the 
graveyard, saying that this is what is established from the Prophet (God's 
peace and blessings be upon him), as it is related that he also proscribed them 
independently. Some excluded only the graveyard due to the preceding 
tradition. Those who adopted the method of reconciliation, not excluding the 
particular from the general, said that the proscribing traditions are to be 
construed for abomination, and the others for permissibility. 

They disagreed about praying in synagogues and churches. One group 
considered’ it as reprehensible, while another permitted it. A third group made 
a distinction on the basis of the existence of figures, which is Ibn ‘Abbas’s 
opinion because of “Umar’s statement, “We do not enter their churches 
because of the images”. The underlying cause, however, for the opinion of 
those who considered it abominable is not the images, but the probability of 
the existence of uncleanliness (najasa). 

They disagreed about prayer on the (bare) ground and on. carpets and other 
things used for sitting on the ground. The majority maintain the permissibility 
of prostrating on mats and other similar things made of material produced by 
the land, and deem the rest as abominable, which is Malik ibn Anas’s opinion. 


2.2.7. Chapter 7 Conditions St#pulated for the Validity of Prayer 


The jurists agreed that things stipulated to be relinquished in prayer include 
words as well as acts. The acts include all acts permissible outside prayer that 
are not part of prayer, except the killing of a scorpion or a snake during prayer, 
about which they disagreed due to the existence of a conflict between a 
tradition on the issue and analogy. They agreed, I think, about the 
permissibility of minor movements. 

The words include all those that are not part of prayer. In this too, they 
agreed that they invalidate prayer, if uttered intentionally, because of the 
words of the Exalted, “And stand up with devotion to Allah”,!” and also 
because of the report from the Prophet, “Allah stipulates any command of His 
that He likes, and He stipulates that you should not speak during prayers”. 


10 QuPan 2 : 238. 
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This is the tradition of Ibn Mas‘td. The tradition of Zayd ibn Arqam reads, 
“We used to speak during prayer, till the words, “And stand up with devotion 
to Allah”, were revealed and we were commanded to maintain silence and 
prohibited from speaking”. Further, there is the tradition of MuGwiya ibn al- 
Hakam al-Sulami, who said, “I heard the Messenger of Allah (God’s peace and 
blessings be upon him) saying, ‘The speech of people is not suitable for our 
prayer, for prayer is praise (of Allah), the repetition of the word of tawhid, 
thanksgiving, and the recitation of the Quran’”. They disagreed, however, 
about this on two points. First, when a person speaks out due to forgetfulness, 
and second when he speaks out intentionally for correcting an error in prayer. 
Al-Awza% deviated from this saying that a person who speaks out in prayer 
for saving a life or for another serious matter may continue his prayer after 
that. Malik’s widely known opinion is that intentional speech witha view to 
rectification does not invalidate prayer. Al-ShafiT said that speech invalidates 
it, whatever its nature, except in the case of forgetfulness. Abū Hanifa said that 
prayer is invalidated by speech without exception. 

The reason for their disagreement stems from the: conflict of the apparent 
meaning of the traditions. The preceding traditions imply the general 
prohibition of speech, and appear to conflict with Abu Hurayra’s tradition, 
which says, “The Messenger of Allah (God’s peace and blessings be upon him) 
once concluded his prayer after two rakas. Dhū al-Yadayn [a man so called] 
asked him, ‘Has the prayer been shortened, or did you forget, O Messenger of 
Allah?? The Messenger of Allah (God’s peace and blessings be upon him) said, 
‘Did Dhū al-Yadayn speak the truth? They said, ‘Yes’. The Messenger of 
Allah (God’s ‘peace and blessings be upon him) stood up and prayed the 
remaining two rak‘as and then concluded with the salutation’”. The apparent 
meaning here is that the Messenger of Allah (God’s peace and blessings be 
upon him) spoke‘and: so did the people with him, and they continued the 
prayer after this speech, which did not cut off their prayer. Those who 
followed this apparent meaning, and maintained that this speech was specific 
to the rectification of prayer, exempted it from the general implication (of 
prohibition): This is Malik ibn Anas’s opinion. Some maintained that there is 
no evidence in the tradition to indicate that they spoke intentionally during 
prayer, and said that it appears they spoke thinking that the prayer had been 
shortened, while the Prophet (God’s peace and’ blessings be upon him) spoke 
thinking that the prayer had been completed. Further, they added that the 
report that the people spoke after. the statement of the Prophet (God’s peace 
and blessings -be upon him), “The prayer has not been shortened nor did I 
forget”, was not proved authentic in their view; therefore the tradition implies 
the permissibility of speech for a person who is not speaking intentionally. 
Thus, the reason for the disagreement between Malik and al-Shafi‘T about the 
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exemption from the general implication is their dispute over the meaning of 
this tradition, though al-Shafil also relied for this upon a general principle, 
which is the saying of the Prophet (God’s peace and blessings be upon him), 
“Liability for mistake and forgetfulness ‘has been removed from my umma”. 
Abū Hanifa, on the other hand, interpreted the proscribing traditions in their 
general meaning and held them to have abrogated the tradition of Dhū al- 
Yadayn, and as being preferred over it. 


} 
2.2.8. Chapter 8 -Niyya and its Stipulation in Prayer \ 


The jurists agreed about the stipulation of intention (niyya) for the validity of 
prayer, because prayer is the foremost form among the different kinds of ritual 
worship that have been ordained in the law without being assigned a rational 
interest (maslaha), that is, a tangible interest. They disagreed, however, about 
whether it is a condition that the niyya of the follower should conform with 
the niyya of the imam? In other words, is it permitted for a follower to pray 
zuhr when the imam is praying ‘asr? ‘And, is it permitted for the imam to be 
praying supererogatory zuhr when the follower prays fard? Malik and Abū 
Hanifa maintained that it is obligatory that the intention of the follower 
conform with the intention of the imdm, while al-Shafit held that it is not 
obligatory. 

The reason for their disagreement is the conflict between-the implication of 

the saying of the Prophet (God’s peace and blessings be upon him), “The 
imam has been appointed‘so that he may be followed”, and the tradition of 
Mu4&dh that he used to pray with the Prophet (God’s peace and blessings be 
upon him) and then lead his people in prayer. Those who maintained that this 
was specific to the case of MuS&dh and that the general implication of the 
words of Prophet (God’s peace and blessings be upon him), “The smdm has 
been appointed so that he may be followed”, includes intention, stipulated the 
conformity of the imdm’s intention with that of the follower. Those who 
maintained that the permission granted to MuGdh extends to all the believers, 
which is the principle, said that there can be two possible interpretations of the 
other (former) tradition: first, that its general implication does not include 
intention, for its apparent meaning relates to (external) acts, in which case it 
would not conflict with Mu@dh’s tradition; or it:may include intention, in 
which case Muadh’s tradition has restricted the generality. 
' Related to niyya are issues that have no concern with matters expressly 
stated"in the law, and we decided to drop them, as'our primary purpose is the 
discussion of issues that are directly related to matters expressly stated in the 
law. 
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2.3. Part 3: The Words and Acts of Prayer 


This part covers the words and acts that constitute prayer, and these are the 

arkan (the elements). The obligatory prayers differ on the basis of an increase 

or decrease in these two elements, with respect to: 

j. individual and congregational performance; 

2, time, like the difference between the zuhr prayer on a Friday and the zuhr 
prayer for other days; 

3, residence or travel; 

4. security and fear; and 

5. health and illness. 

If it is desired that the discussion follow this classification and structure, it is 
necessary first to discuss what is common between these categories and then 
take what is specific to each. On the other hand, the discussion of each 
individual category may be taken up, which is easier, though this method of 
instruction leads to some repetition, but it was a method adopted by the 
fugah@, and we will follow them in this. 

We shall, therefore, divide this part into six chapters. The first chapter will 
cover the prayer of the individual who is resident, secure (from fear), and in 
good health. The second chapter will cover prayer in a congregation, that is, 
the ahkām concerning the imam and the follower in prayer. The third chapter 
will deal with the jumu‘a prayer. Chapter 4 will deal with prayer during 
travel. Chapter 5 will discuss prayer in (a state of) fear. The sixth chapter will 
deal with the prayer of the sick. 


2.3.1. Chapter 1 The Prayer of an Individual who is Resident, 
Secure, and in Good Health 


There are two sections in this chapter. The first section is about the words of 
prayer, while the second is about its acts. 


2.3.1.1. Section 1: The words used in prayer 
The fundamental issues ‘in this chapter are nine. 


2.3.1.1.1. Issue 1: Takbir 


The jurists disagreed about takbir (pronouncing the words: “Allāhu 
Akbar”—Allah is Supreme) into three opinions. A group of jurists said that all 
pronouncements of takbir in prayer are obligatory, while another group said 


134 THE DISTINGUISHED JURIST’S PRIMER 


that all pronouncements are not obligatory, which is a deviant opinion. The 
majority hold that the initial takbir alone is obligatory. 

The reason for disagreement among those who made all its instances 
obligatory and those who made only the takbir of ihrdm obligatory stems from 
the conflict of the transmitted words of the Prophet (God’s peace and blessings 
be upon him) with his transmitted acts. The transmitted saying of the Prophet 
(God’s peace and blessings be upon him) is in the widely known tradition of 
Abū Hurayra that the Prophet (God’s peace and blessings be upon him) said to 
a man, whom he was teaching how to pray, “When you resolve to pray, 
complete the ablution and face the gibla, then, pronounce the takbir followed 
by recitation”. The meaning here is that it is only the first takbir that is 
obligatory, and had another takbir been obligatory, he would have mentioned it 
to him, just as he mentioned the other obligations of prayer. The transmitted 
acts of the Prophet (God’s peace and blessings be upon him) include Abū 
Hurayra’s tradition “that he prayed pronouncing the takbir each time he 
bowed or straightened up, and then said, ‘I give you in my prayer a semblance 
of the prayer of the Messenger of Allah (God’s peace and blessings be 
“upon, him)’”. Included (in the transmitted acts) is also the tradition of 
Mutarrif ibn ‘Abd Allah ibn al-Shikhkhir, who said, Imran ibn al-Husayn and 
I followed ‘Afi ibn Abi Talib, may Allah be pleased with him, in prayer, 
and he pronounced takbir when he prostrated, and when he raised his head 
after bowing. When he had completed the prayer, we went away and Imran 
took hold of my hand and said, “This reminds me of Muhammad's 
prayer ”. n 

Those who upheld its obligation, followed these acts transmitted in these 
traditions, and said that the principle is that all acts of the Prophet that have 
been described as an explanation of an obligatory act are to be construed as 
obligatory, as is justified by the words of the Prophet (God’s peace and 
blessings be upon him), “Pray as you see me praying and acquire from me 
your acts of devotion”. 

The first group said that what is implicit in these traditions indicates that 
the acts of-the Companions were for an affirmation (of the obligation) takbir. 
Therefore, Abū Hurayra said, “I provide you with a semblance of the prayer of 
the Messenger of Allah”, while Imran said, “I am reminded by this of 
Muhammad’s prayer”. With respect to the opinion of those who deemed all 
instances of the takbir as supererogatory, it is weak. Perhaps, they constructed 
an analogy for it from all those pronouncements of dkikr (remembrance) that 
are not obligatory, just as they constructed an analogy for the takbir of ikram 
upon all other instances of takbir. 

Abi Umar ibn ‘Abd al-Barr. said that what supports the majority opinion 
is the report by Shu‘a ibn al-Hajjaj from al-Hasan ibn Imran from ‘Abd 
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Allah ibn ‘Abd al-Rahman ibn Abzi from his father, who said, “I prayed with 
the Prophet (God’s peace and blessings be upon him) and he did’ not 
pronounce the takbir, and I prayed with Umar ibn ‘Abd al-‘Aziz and he 
did not pronounce the akbir”. Further, the report by-by Ahmad ibn Hanbal 
from Umar (God be pleased with him) that he did not pronounce the takbir 
when he prayed alone. It appears that these jurists maintained that takbir is 
meant to be an indication by the imam to the followers about his movements, 
and it also appears that those who considered it all supererogatory also held on 
to this reason. 


2.3.1.1.2. Issue 2: The words of takbir 


Malik said that it is not allowed to pronounce takbir, except with the words 
Allāhu Akbar, while al-Shafil said that the forms Allāhu Akbar and Allāhu al- 
Akbar are both permitted. Abū Hanifa said that takbir is permitted with all 
those words that convey the same meaning, like Allah is the Greatest (a/- 
Azam) and Allah is Greater (a/-Ajall). 

The ‘reason for their disagreement is whether it is the words or their 
meaning that are prescribed for the opening. The Malikites and‘the ShafiStes 
argued on the basis’ of the words of the Prophet (God’s peace and blessings be 
upon him), “The key to prayer is purification, its sanctity starts with a/-takbir, 
and itis discharged with the salutation”. They said that the definite article “al” 
is exhaustive and indicates that the hukm is confined to the thing expressed, 
and that it is not permissible without anything else. Abu Hanifa does not agree 
with them about this principle, for such a meaning, in his view, arises from the 
literal category of dalil al-khitab (the indirect implication of the text), which 
requires the assigning of a meaning opposite that of the expressed subject to 
the unexpressed categories. "° The dalil al-khitab is a method not used by 
Abū Hanifa. 


2.3.1.1.3. Issue 3: The post-zakbir words- 


A group of jurists said that tamjih is obligatory in prayer. It is either the 
statement after takbir, “I (have) turn(ed) (my face) to One Who created the 
heavens and the earth”, which is al-Shafi?’s opinion, or it is the glorification 
of Allah, which is Abū Hanifa’s opinion, or it is a combination of both, which 
is Abū Yisuf’s opinion, who was the disciple of Abū Hanifa. Malik said that 
tamjih is not obligatory in prayer, nor is it a sunna. 


0 Phat is, maintaining it is not permitted with other words, which is something left unsaid by the 
tradition, 


a 
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The reason for disagreement is the conflict of traditions about tawjih with 
practice. (of the people of Medina), in Malik’s view, or is based upon the 
dispute over the authenticity of the relevant traditions. The Qadi (Ibn Rushd) 
said that it is established in the Sahihayn from Abū Hurayra “that the 
Messenger of Allah.(God’s peace and blessings be upon him) used to remain 
silent between takbir and (later) recitation. So I said, ‘ʻO Messenger of Allah 
for you I would offer as ransom my father and mother. In this silence of yours 
between éakbir and recitation, what do you say? He said, and I quote, ‘ọ 
Allah, distance me from my errors, as You have distanced the east from the 
west, O Allah, cleanse me of errors like a white dress cleansed of filth, O Allah, 
wash away my errors with water, snow, and the morning dew’”. 

A group of jurists preferred some occasions for silence during prayer, 
including the moment following the initial takbir, after the recitation of the 
umm al-QuPdn, and after the completion of recitation just before bowing. 
Some of those who upheld this are al-Shafitt, Abu Thawr, and al-Awza‘z, 
These were denied by Malik, his disciples, and by Abū Hanifa, and his 
disciples. 

The reason for their disagreement arises from their dispute over the 
authenticity of Abii Hurayra’s tradition, who said, “The Prophet (God’s peace 
and blessings.be upon him) observed three occasions for silence in his prayer: 
between his pronouncing the initial takbir while beginning the prayer, before 
beginning the recitation of the fatihat al-Kitab, and after he had finished 
reciting before bowing”. 


2.3.1.1.4. Issue 4: Prounouncing the tasmiya 


The jurists disagreed about reciting the basmala, the words meaning, “In the 
name of Allah, the Beneficent, the, Merciful”, before beginning recitation in 
prayer. Malik prohibited this in tħe prescribed prayer, whether loudly or 
inaudibly, at the beginning of the umm al-Qurdn or any other sära, but he 
permitted it with supererogatory prayers. Abu Hanifa, al-Thawri, and Ahmad 
said that it is to be pronounced inaudibly in each rak%@ with the umm al- 
Quran. Al-Shafil said that it is to be pronounced aloud in case of audible 
recitation and in a whisper in case of the inaudible. In his view it is a verse of 
the fatthat al-Kitab, which was also the opinion of Ahmad, Abu Thawr, and 
Abii ‘Ubayd. Al-Shafi'l, however, differed about whether it was a verse of 
every stra or a verse of surat al-Naml and fatihat al-Kitab alone? Both opinions 
are related from him. 

The reason for disagreement in this refers to two factors. First is the conflict 
of traditions on the topic, while the second relates to the dispute whether 
basmala is a verse of fatihat al-Kitab. The traditions relied upon by those who 
drop it include that of Ibn Mughaffal, who said, “My father heard me when I 
was reciting the basmala, and said, ‘O my son, beware of innovation, for I have 
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q ed with the Messenger of Allah (God’s peace and blessings be upon him), 
ie i Bakr, and Umar, but I did not hear any of them reciting it’”. Abū 
Sat ibn ‘Abd al-Barr said that Ibn Mughaffal is an unknown narrator. 
They also include what is related by Malik about the tradition of Anas, who 
Eid, “I prayed behind by Abu Bakr, Umar, and Uthmān (God be pleased 
e.ith them) and none of them recited the tasmiya at the beginning of the 
i aver’. Abū “Umar said that in some versions .he states: “Following the 
pray 3 3 f y RENS 
Prophet (God’s peace and blessings be upon him) and he did not recite it”. 
Aba Umar said that the traditionists are of the view that the narrations of 
this tradition are confused, and it cannot be adduced as a persuasive evidence. 
The reason is that in one instance it has been related through a chain that can 
$ be traced back to the Prophet (God’s peace and blessings be upon him) 
(marfă), and on another occasion the chain did not extend to him, while 
some versions mention ‘Uthman and others do not. Some of its versions say 
that they used to recite it, while others say they did not. Some other versions 
say that they did not pronounce the basmala loudly. 

The traditions opposing these include the tradition of Nu‘aym ibn ‘Abd 
Allah al-Mujammir, who said, “I observed prayer led by Abū Hurayra and he 
recited the basmala before the umm al-Qurdn and before the sūra, and he 
pronounced takbir while bowing and while straightening up. He then said, ‘I 
provide you with a semblance of the prayer of the Messenger of Allah (God’s 
peace and blessings be upon him)’”. Included in these is the tradition of Ibn 
‘Abbas “that the Prophet (God’s peace and blessings be upon him) used to 
pronounce the basmala aloud”. Another tradition is from Umm Salama, who 
said, “The Messenger of Allah (God’s peace and blessings be upon him) used 
to recite the basmala and the verse meaning, ‘Praise be to Allah, Lord of the 
Worlds’”. 

The conflict of these traditions is one factor giving rise to disagreement 
about the recitation of the basmala in prayer. The second reason, as we have 
said, is whether it is a verse only of the umm al-Kitab or also of each sara, or 
whether it is not a verse at all? 

Those who deemed it a verse of the umm al-Kitab made its recitation 
obligatory because of the obligation to recite the umm al-Kitab in their view, 
while those who deemed it a verse at the beginning of each sūra made its 
recitation obligatory along with the sära as well. There has been extensive 
disagreement over this issue, and the issue is subject to interpretation. The 
strangest thing that occurred in this issue is when they asked: What is the basis 
of their disagreement, is it that the basmala is a verse of the Quran, even in 
cases other than the sérat al-Naml, or is it a verse of the Quran in sirat al- 
Nami alone? They relate, as a rebuttal of al-Shafi‘i’s argument, that had it 
been a part of the Quran in places other than surat al-Naml, the Prophet 
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(God’s peace and blessings be upon him) would have explained it, as the 
Quran has been transmitted through tawatur. This is what the Qadi!!! said 
and thought it was irrefutable. Abū Hamid (al-Ghazali) defended al-Shafcy, 
position by saying that, had it been something other than the Quran, it woulg 
have been obligatory upon the Prophet (God’s peace and. blessings be upon 
him) to explain it. All this is confused and meaningless for how is it possible to 
say about a single verse that it is a part of the Quran on one occasion and that 
it is not a part of it on another? In fact, it may be said that it has been 
established to be a part of the Quran wherever it is mentioned, and that it is a 
also a verse of strat al-Naml. Whether it is a verse of the umm al-QuPdn and 
of each sūra used as a beginning, is disputed. The issue is subject to 
interpretation, as it is the opening for all the chapters, and is a part of sürat al- 
Namli. Think over this for it is self-evident. Allah knows best. 


2,.3.1.1.5. Issue 5: Prayer without recitation 


The jurists agreed that prayer without recitation is not valid, whether the 
omission is intentional or out of forgetfulness, except what is related from 
“Umar (God be pleased with him) that he prayed and forgot to recite. He was 
told about this, and he asked how.the bowing and prostrations go? When he 
was told that they were normal, he said; “Then there is no harm”. But this is a 
solitary (gharib) tradition in their view, although it is included by Malik in his 
al-Muwatta, in some versions of it. Further, there is the report from Ibn 
‘Abbas that he did not recite in prayer not requiring audible recitation, and 
recited in some prayers, but kept silent in others, so we recite where he recited 
and maintain -silence where he kept silent”. He was asked whether there was 
recitation in guhr and ‘asr prayers, and he replied, “No!” 

The majority followed the tradition of Khabbab “that the Prophet (God’s 
peace and blessings be upon him) used to recite in the guhr and ‘asr prayers. 
He was asked: ‘How did you come to know this? He replied, ‘By the 
movement of his beard’”. The Kafis relied on Ibn ‘Abbas’s tradition for 
relinquishing the obligation of recitation in- the last two rakas of prayer, 
because of the equivalence of audible and inaudible prayer with respect to the 
silence of the Prophet (God’s peace and blessings be upon him) in these two 
rakas. 

Those who held that recitation is obligatory in prayer, disagreed as to what 
is to be recited. Some of them maintained that the obligation here is to recited 
i 


11 The identity of this person is not clear, unless the title has been applied to the author’s grandfather. 
On other occasions, the title is used for the author himself. He does however mention in the Book of Oaths a 
jurist by the name of Ismail al-Qadi, who was a disciple of Malik. 
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the umm al-Quran for one who has memorized it, and that there is no 
limitation about additional recitation. Some of them made it obligatory in each 
rakta, some for. the major part of prayer, some for half the prayer, and others 
for one rak‘a in each prayer. The first opinion was held by al-Shafi‘i, and it 
is also the widely known view of Malik, but it is also related from him that if 
he recites it in two of a four-rak%@ prayer it would be valid. Al-Hasan al-Basri 
and many jurists of Basra held that recitation in rak@ is sufficient. The 
obligation according to Abu Hanifa is for reciting any verse that the person 
may, choose, while his disciples held that the minimum is three short verses or 
a lengthy verse, like that about dayn (debt). This was the case for the first two 
rakas and for the remaining two he deemed as recommended (mustahabb) to 
recite tasbih, “words glorifying the name of Allah”, and ‘not recitation, This 
was upheld by the Kifis. The majority consider recitation as recommended 
(mustahabb) in all the rakas. 

The reason for this (disagreement) stems from the conflict of traditions on 
the topic, and the conflict of the apparent meaning of the Book with a 
tradition. One of the conflicting traditions is the authentic tradition of Abū 
Hurayra, “A man: entered the mosque and prayed. He then came up to the 
Prophet (God’s peace and blessings be upon him) and greeted him and the 
Prophet (God’s peace and blessings be upon him) responded to the salutation 
and! said, ‘Go: back and pray, for you have not prayed’. He prayed again and 
returned, but the Prophet ordered him to pray again. He did so three times, 
till the man said, ‘By the One Who has sent you in truth, I cannot do better 
than this’. The Prophet (God’s peace and blessings be upon him) said to him, 
‘When you arise for prayer, complete the ablution and face the gibla, then 
pronounce takbir. After that recite what is convenient for you from the 
Quran, and then bow and remain in that position for a while, then raise 
yourself till you aré firmly erect, then prostrate for a while, then sit up for a 
while, then prostrate again for a while, then rise till you are erect and stable. 
Then; do this in your entire prayer”’. Conflicting with this are two confirmed 
traditions, which are recorded by al-Bukhari and Muslim. First is the tradition 
of ‘Ubada ibn al-Samit that the Prophet (God’s peace and blessings be upon 
him) said, “He has not prayed, the one who has not recited the fatikat al: 
Kitab”. The second is the tradition of Abū Hurayra that the Messenger of 
Allah (God’s peace and blessings be upon him) said, “When a person prays 
without reciting the umm al-Quran, it is lost, lost, -lost”. 

Abii Hurayra’s former tradition apparently indicates that it is sufficient in a 
prayer for a worshipper to recite whatever is convenient for him from the 
Quran, while the tradition of (Ubada ibn al-Samit and the latter tradition of 
Abū Hurayra imply that the umm al-Qurdn is a condition for (the validity of) 
prayer. The apparent meaning of the words of the Exalted, “So recite of it 
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whatever is easy (for you)”,!!* also support Abū Hurayra’s former tradition 
The jurists disagreeing over this issue either decided to adopt the method of 
reconciliation for these traditions or they adopted the method of Preference 
and the same meaning emerges from both opinions. The reason is that those 
who maintained the obligation of reciting whatever is easy from the Quray 
said that this is preferable, for the apparent meaning of the Book conforms 
with it, and they may also hold by way of reconciliation that the purpose of 
‘Ubada’s tradition is to deny perfection (of such prayer), not its validity, while 
the purpose of Abii Hurayra’s (latter) tradition is to indicate its Validity, ag it 
imparts instruction about the obligations in prayer. 

These jurists may also adopt these two methods (for the second opinion) by 
saying that the traditions (requiring any recitation) are greater in number and a 
widely known tradition from Abū Hurayra supports this view, and this is the 
tradition in which Allah, the Exalted, says, “I have divided’ prayer in half 
between Myself and My servant, one-half is for Me and one-half for My 
servant, and My servant gets what he asks for. The servant says, ‘Praise be to 
Allah, the Lord of the worlds’, and Allah says, ‘My servant has praised Me 
..’”. (till the end of the tradition). These jurists may also argue that the words 
of the Prophet, “recite whatever you’ can from the Quran”, are ambivalent, 
while the other traditions are explicit, and the explicit govern the ambivalent, 
There is a difficulty that arises from the meaning of the word “ma” (what) 
which signifies “whatever is easy”. The other interpretation can be valid here if 
“what” indicates, in accordance with the usage of the Arabs, what is implied 
by the /am al-ahd (i.e., the “af” if it alludes to an already known thing), so 
that the text will be assumed to mean “recite what is easy for you from the 
Quran”, and its implication will be (recite) the umm al-Quran, as the 
definite article “aP indicates the préyiously mentioned object. It is necessary to 
take this into consideration in the usage of the Arabs, and if you find that the 
Arabs do this, that is, make a concession in the implication of md to indicate a 
determined object, then such an interpretation is to be adopted, otherwise 
there is no cause for it. The issue, as you can see, is ambiguous, and this 
ambiguity would be removed if abrogation is established. 

The disagreement among those who deemed obligatory the recitation of 
umm al-Kitab as to whether it is so in every raka or in part of the prayer, is 
caused by the differences over the reference of the pronoun in the words of the 
Prophet (God’s peace and blessings be upon him), “the one who has not 
recited the faithat al-Kitab in it fiha”, whether it is the whole prayer or every 

part of the prayer. Because, the person who has recited it as a whole (not in 
every rak‘a), or in some, that is in one rak% or more, cannot be included‘in 


N2 Quran 73 : 20. Pickthall’s translation changed. 
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fine ambit of the words of the Prophet (God’s peace and blessings be upon 
him about one who has not recited it (in every part). It was, in fact, this 
Ftikelihood that led Abū Hanifa to decide in favour of relinquishing recitation 
BE iself in part of the prayer, that is in the last two rak‘as. Malik preferred the 
recitation of al-hamd and a sūra in the first two rakas of a four-rak‘a prayer, 
€ and al-hamd alone in the last two. Al-Shafii preferred that al/-hamd and a sūra 
Bebe recited in all four rak‘as of the guhr prayer, except that the sēra to be 
@ cited in the first two is to be longer. Malik followed the authentic tradition of 
E Abū Qatada “that the Prophet (God’s peace and blessings be upon him) used 
f to recite the fathat al-Kitab and a sūra in the first two rakas of zuhr and 
Egor, and the fatikat al-Kitab only in the last two rak'as”. Al-ShafiT 
< followed the apparent meaning of the authentic tradition of Abū Saʻīd “that 
he (the Prophet) used to recite in the first two rak‘as of zuhr the length of 
about thirty verses, and in the last about fifteen verses”. They did not disagree 
= about ‘asr due to the agreement of the two traditions about it. The same 
* tradition of Abu Sa‘id says “that in the first two rak‘as of ‘asr he used to recite 
up to fifteen verses, and in the last two rak‘as about half of that”. 


7.3.1.1.6. Issue 6: Recitation of the Qurdn while bowing and prostrating 


The majority agreed about the prohibition of the recitation of the Quran 
while bowing and prostrating, because of the tradition of ‘Ali about it. 
According to this tradition, he (the Prophet) said, “Jibril prohibited me from 
reciting the Quran while bowing and prostrating”. Al-Tabari said that it is an 
authentic tradition, and it was followed by the jurists of the various regions. 
Some of the Tabiūn decided to allow this, and it is also the opinion of al- 
Bukhari, because the tradition did not prove to be authentic for him, Allah 
knows best. 

They disagreed on whether bowing and prostrating require determined 
words from the worshipper. Malik said that there is nothing determined for 
them. Al-Shafi, Abū Hanifa, Ahmad, and a group of jurists said that the 
worshipper repeats the words, “Praise the name of thy Lord, the 
Tremendous”! three times while bowing, and the words “Praise the name 
of thy Lord, the Most High” 114 three times while prostrating, in accordance 
with the tradition of Ugba ibn ‘Amir. Al-Thawri maintained that it was 
preferable if the imam were to repeat these words five times, so that the 
follower would have time to repeat them thrice. 

The reason for disagreement here stems from the conflict of Ibn ‘Abbas’s 
tradition with the tradition of Uqba ibn ‘Amir. In Ibn ‘Abbas” tradition the 


"3 Quran 56 : 74, 96. 
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Prophet (God’s peace and blessings:be upon him) is reported’ to have said, “Į 
have been prohibited from reciting the Quran while bowing and Prostrating. 
You should glorify the Lord while bowing and strive in making supplication, 
while prostrating, for it is a deserving form for their being answered”. In the 
tradition- of Uqba ibn ‘Amir, it is stated that when the verse “Praise the 
name of thy Lord, the Tremendous”,!!> was revealed, the Prophet (God's 
peace and blessings be upon him) is reported to have said, “Recite this while 
bowing”, and when the verse “Praise the name of they Lord, the Mog 
High”,'' was revealed he said, “Recite this while prostrating”: 

Similarly, they disagreed about supplication when bowing, ‘after they had 
agreed about glorification of Allah. Malik deemed this reprehensible because 
the Prophet (God’s peace and blessings be upon him) said*“You should glorify 
the ‘Lord while bowing and strive in making supplications while prostrating”, 
A, group of jurists said that supplication is permitted while bowing. They 
relied for this on traditions that state, “The Prophet (God’s peace and 
blessings be upon him) used to make supplications while bowing”. This is al- 
Bukhari’s opinion, who relied ‘upon ‘A?isha’s tradition. She said, “The 
Prophet (God’s peace and blessings be upon him) used to say while bowing 
and prostrating, ‘Glory to You O Allah, our Lord, and all grateful praise for 
You. O Allah, forgive me’”. 

Abū Hanifa does not permit supplication in prayer, using words other than 
the words of the Quran, but Malik and al-Shafi‘T allow it. The reason for 
disagreement is based upon the dispute over whether it is (mundane) speech, 


2.3.1.1.7. Issue 7: The obligation to recite the tasshahhud 


They disagreed about tashahhud and its preferred text. Malik, Aba Hanifa, and 
a group of jurists held that tashahhud is not obligatory, while another group 
upheld its obligation, which was adopted by al-Shafi‘l, Ahmad, and Dawid. 
The reason for their disagreement arises from the conflict of analogy with the 
apparent meaning of traditions. Analogy requires its association with all other 
arkan (elements) that are not obligatory in prayer, because of their agreement 
over the obligation of (reciting) the Quran (alone) in prayer, and that 
tashahhud is: not a part of the Quran so that it may be obligatory. In a 
tradition from Ibn ‘Abbas, he says, “The Messenger of Allah (God’s peace 
and blessings be upon him) used to teach us the tashahhud as ‘he would teach 
us a sära of the Quran”. This implies an obligation, along with the principle 
that the words and the acts of the Prophet (God’s peace and blessings be upon 
him) must be construed to imply obligation till an evidence to the contrary is 


15 Quran 56 : 74, 96. 
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! adduced. The principle followed.by the others is contrary to this, which states 
F hat it is not obligatory to associate with matters whose obligation has been 
f established by agreement or whose obligation has been expressly mentioned, 
$ ynless their obligation has: been expressly and explicitly mentioned (by -the 
=> prophet). These, as you can see, are two separate approaches. 


In preferring the words of tashakhud, Malik (God bless him) followed the 


b words used by Umar (God be pleased with him) for instructing people from 
the pulpit. The words are: “(All) greetings are for Allah, righteous acts are for 
| allah, good words and prayers are for Allah. Peace on you O Prophet, and the 
E mercy of Allah and His blessings. Peace on:us and on the righteous servants of 
alah. I testify that there is no god, but Allah alone, without associates. I 


testify that Muhammad is His servant and Messenger”. The jurists of Kiifa, 
Abi Hanifa and others, preferred the tashahhud used by ‘Abd Allah ibn 
Masūd. Abū Umar said that this was also preferred by Ahmad and most of 
the traditionists, because of the authenticity of its transmission from the 
Messenger of Allah (God’s peace and blessings be upon him). The words are: 
“All salutations are for Allah, as well as prayers and good words. Peace on you 
O Prophet, and the mercy of Allah and His blessings. Peace on us, and on the 
righteous servants of Allah. I testify that there is no god, but Allah, and I 
testify that Muhammad is His servant and Messenger”. Al-Shafi't and his 
disciples preferred the tashahhud used by Ibn ‘Abbas, which he related from 
the Prophet (God’s peace and blessings be upon him), saying, “The Messenger 
of Allah (God’s peace and blessings-be upon him) used to instruct us in 
tashahhud as he would in a sära of the Quran. He used to say, ‘Salutations, 
blessed acts, prayers, and good words are (all) for Allah. Peace on you O 
Prophet, the mercy of Allah and His blessings. Peace on us and upon the 
righteous servants of Allah. I testify that there is no god but Allah and. that 
Muhammad is His Messenger’ ”. 

The reason for disagreement stems from their conviction about the preferred 
words. Those who were convinced about the preference of one of the three 
traditions followed it. Many jurists maintained that all this is a matter of 
choice, like words of adhdn and takbir in the case of funerals, the two ‘Jds, 
and’ some other matters that have been attributed to the Prophet through 
tawatur. This: appéars to be the truth, Allah knows best. 

Al-ShafiT stipulated blessings upon the Prophet (God’s peace and blessings 
be upon him) as a condition of tashahhud, saying that it is an obligation because 
of the words of the Exalted, “Lo! Allah and His angels shower blessings on the 
Prophet. O ye who believe! Ask blessings on him and salute him with a worthy 
salutation”.!!? He maintained that this salutation is the salutation in 


™ Quran 33 : 56. 
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prayer.!!® The majority maintained that this is the salutation that is Made 
after prayer. 

A group of the Zahirites said that it is obligatory for the worshipper reciting 
tashahhud to seek the refuge of Allah from four things described in a tradition: 
the torment of the grave, the torment of Hell, the trial (fitna) of the Antichrist, 
and the trial of life and death. Because, it is established in the tradition “that 
the Messenger of Allah (God’s peace and blessings be upon him) used to seek 
refuge from them at the end-of his taskahhud. Some versions of this tradition 
state: “When one of you completes the last tashakhud, he should seek refuge of 
Allah from four things”. The tradition has been recorded by Muslim. 


2.3.1.1.8. Issue 8: Salutation concluding prayer 


They disagreed about salutation after prayer. The majority upheld its 
obligation, while Abū Hanifa and his disciples said that it is not obligatory, 
Some of those who maintained that it is obligatory said that it is obligatory 
upon the individual, and the imam, to make a single salutation, when others 
said that they make two (one to the right and one to the left). 

The majority (who held that it is obligatory) followed the apparent meaning 
of ‘Ali’s tradition, in which the Prophet (God’s peace and blessings be upon 
him) said, “Its termination is the salutation”. Those among them who said that 
the obligation is for making two salutations followed the established tradition 
that “the Prophet (God’s peace and blessings be upon him) offered two 
salutations”, and this is the case for those who construe his (God’s peace and 
blessings be upon him) acts to imply obligation. Malik preferred two 
salutations for the follower and a single salutation for the imam, though it is 
related from him that the follower offers three salutations, the first for 
termination, the second for (to greet),the imam, and the third for (to greet) the 
person on his left. Abii Hanifa followed what was related by ‘Abd al-Rahman 
ibn Ziyad al-Ifriqi that both ‘Abd al-Rahmaan ibn Rafi‘ and Bakr ibn Sawadah 
related from ‘Abd Allah ibn ‘Amr ibn al-‘As who said, “If a man has taken 
the sitting posture at the end of his prayer and he passes wind before offering 
the salutation his prayer is complete”. Abū “Umar ibn ‘Abd al-Barr said that 
the preceding tradition of ‘Ali is more authentic according to the traditionists, 
as the tradition of ‘Abd Allah ibn ‘Amr ibn al-‘As has been narrated only by 
al-Ifriqi, a case that is considered weak by -the traditionists. 

The Qadi (Ibn Rushd) said: “If it is authentic by way of transmission, its 
text is subject to interpretation, because it does not indicate that completion of 

‘prayer is not possible without a salutation, except by way of the (indirect) 


18 The editor of the original text says: Attributing this to al-Shafi is subject to investigation. It 
appears, however, that the statement in the text is correct. 
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implication of the text (dalil al-Khitab), which is a construction that is 
considered weak by most. The majority, on the other hand, may-say that the 
definite article, ‘a?, which signifies inclusion is stronger than the (indirect) 
implication of the text in indicating the ukm of the unexpressed category, 
which is the opposite of the expressed hukm”. 


2.3.1.1.9. Issue 9: Supplication (qunut) 
They disagreed about the recitation of qunüūt.!!? During the #tidal in the last 
rakta Malik maintained that gundt is recommended for the dawn prayer, while 
al-Shafi‘T said that it is a sunna. Abu Hanifa held that reciting gundt is not 
permitted in the dawn prayer, and its place is in the mitr prayer. A group of 
jurists said that, in fact, guna? is to be recited in every prayer. Some said that 
gunit is recited only in the month of Ramadan, some said that it is recited in 
its second half, and others said that it is recited in the first half. 

The reason for this disagreement is the conflict of traditions transmitted 
from the Prophet (God’s peace and blessings be upon him) with analogy 
constructed upon other prayers, that is, analogy based upon those prayers in 
which gunut is recited. for those in which it is not. Abu Umar ibn ‘Abd al- 
Barr said that recitation of gundt was a prevailing practice among the first 
generation during the month of Ramadan, in which the disbelievers were 
cursed following the sunna of the Messenger of Allah (God’s peace and 
blessings be upon him), who made a supplication for cursing Wa‘ and 
Dhakwan, and‘the group who killed the residents of BPr Ma‘ina. Al-Layth 
ibn Sa‘d said that for a period of forty-five years he had not offered gunut, 
except behind an imam making such a supplication. He said that for this he 
had followed the tradition that was related from the Prophet (God’s peace and 
blessings be upon him) that “he made supplications for a month or forty (days) 
pleading on behalf of one group and cursing others till Allah, the Glorious and 
Exalted, censured him in the verse: ‘It is no concern at all of thee 
(Muhammad) whether He relent toward them or punish them; for they are 
transgressors” 5 A2 Wi Messenger of Allah (God’s peace and blessings be 
upon him) gave up the supplication and did not repeat it till he met Allah. 
Al-Layth said that since the time he bore this tradition with him, he did not 
make a supplication. This was also the opinion of Yahya ibn Yahy#. The 
Qadr (Ibn Rushd) said: “The elderly scholars mentioned -to me that this 
practice also prevailed among us at his mosque in Cordova, and it continued’ 
till our time or close to our time”. 

Muslim has recorded a report from Aba Hurayra “that the Prophet (God’s 


1? Te means the recitation of du? 
20 Quran 3 : 128. Pickthall’s translation changed. 
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peace and blessings be upon him) used to recite the gun#t in the dawn Prayer, 
then information reached us that he relinquished this when the verse, ‘It is no 
concern at all of thee (Muhammad) whether He relent toward them or punish 
them; for they are transgressors’,!?! was revealed. He also recorded from Abi 
Hurayra that the Prophet (God’s peace and blessings be upon him) used to 
supplicate during guhr, “sh@, and the dawn prayers. In addition, he has 
recorded a tradition from the Prophet (God’s peace and blessings be upon 
him) that ‘he continued to recite gunit for one month during the dawn prayer 
invoking a curse upon Banū Usayya’”. ' 

They disagreed about the text of the gundt. Malik preferred that it be with 
the words: “O Allah, we seek Your help, we seek Your forgiveness, we seek 
Your guidance, we believe in You, we bow and humble ourselves before You, 
we devote ourselves to You, and we shun him who denies You. O Allah, You 
it is we worship, and for You we pray and prostrate ourselves, toward You we 
strive and hasten, seeking Your mercy, and fearing Your torment, for Your 
torment is about to chase the disbelievers”. The jurists of Iraq call these the 
two sirahs, and it is reported that they are to be found in the mushaf of Ubayy 
ibn Kab. Al-Shafi‘t and Ishaq said that the text of the qgunut is: “O Allah, 
guide us with those You have guided, and deliver us with those You have 
delivered, guard us from the consequences of what You have decreed, You are 
the One Who decrees and there is no decree for You, You are, the Glorious, 
our Lord, and the Exalted”. This was related by al-Hasan ibn ‘Ali through 
authentic channels that the Prophet (God’s peace and blessings be upon him) 
had taught him this prayer to be used as a supplication in prayer. ‘Abd Allah 
ibn Dawid said: “Do not follow in prayer the person who does not supplicate 
using the two surahs”. A group of jurists: said’ that there is no special text 
prescribed for the qundt. "s 


2.3.1.2. Section 2: The acts that constitute the elements (arkān) 


In this section there are eight fundamental issues: 


2.3.1.2.1. Issue 1: Raising the hands (raf al-yadayn) 
The jurists disagreed about raising of the hands in prayer on three points: first, 
about its Aukm; second, about the occasions when the hands are raised; and 
third, about the extent to which they are to be raised. 

Regarding the Aukm the majority maintained that raising of the hands is a 
+ sunna of prayer, while Dawiid and a group of his disciples maintained that it is 
an obligation. These jurists are further divided into sub-groups. Some of them 


121 Qupan 3 : 128. 
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q made it obligatory in the takbir of ihram alone, some made it obligatory at the 
F beginning of the prayer, while reciting the first words of takbir, and at the time 
of bowing, that is, while lowering the body for rukū‘ and while raising it, 
: some made it obligatory on these two occasions and at the time of prostration, 
and this in accordance with their disagreement about the occasions on’ which 
$ they are to be raised. 

The reason for their disagreement is the conflict of the apparent meaning of 
Aba Hurayra’s tradition, which contains instructions about the obligations of 
` prayer, with the (reported) acts of the Prophet (God’s peace and blessings be 

upon him). Abū Hurayra’s contains the statement that the Prophet (God’s 

peace and blessings be upon him) instructed him about takbir, but he did not 

order him to raise his hands, while it is established from the Prophet (God’s 

peace and blessings be upon him) through traditions reported by Ibn Umar 
and others that “he used to raise his hands at the beginning of prayer”. 

About their disagreement over the occasions for raising the hands, the jurists 
of Kūfa, Abū Hanifa, Sufyan al-Thawri, and all their other jurists, said that 
the worshipper is not to-raise his hands, except’ at the time of the first takbir. 
This is also a narration of Ibn al-Qasim from Malik. Al-Shafi‘t, Ahmad, Abū 
Ubayd, Abū Thawr, the majority of the Ahl al-Hadith, and the Zahirites 
upheld the #ukm of raising of the hands at the-time of the first takbir, and at 
the time of bowing, and while rising up from bowing. This is also related from 
Malik, except that it is an obligation according to some of these jurists, while it 
is a sunna in Malik’s view. Some of the Ahl al-Hadith upheld the raising of the 
hands at the time of prostration-and on rising from it. 

The reason for all this disagreement is related to the conflict of the traditions 
relevant to the issue, and the conflict of some of these with the practice at 
Medina. One of these traditions is that of ‘Abd’ Allah ibn Mas‘id and al- 
Bar? ibn ‘Azib “that the Prophet (God’s peace and blessings be upon him) 
raised his hands once for the first takbir and did not do so again”. The second 
tradition is reported by Ibn Umar from his father “that the Messenger of 
Allah (God’s peace and blessings be upon him) used to raise his hands up to 
the level of his shoulders at the beginning of prayer, and he also raised them 
when he straightened up after bowing and said, ‘Allah listens to one who 
praises Him, our Lord, all praise is for You’, but he did not do this while 
prostrating”. This is a tradition that is agreed upon: for its: authenticity (by al- 
Bukhari and Muslim) and they believed that it was reported from the Prophet 
(God’s peace and blessings be upon him) by about thirteen individuals from 
among his Companions. The third tradition is reported by Wil ibn Hujr, 
which contains an addition over the tradition of Ibn Umar “that he used to 
raise his hands while prostrating”. 

Among those who interpreted raising of the hands here to imply 


* no date ABS u 
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recommendation or obligation, there are some who restricted it to apply to the 
first takbir by preferring the tradition of ‘Abd Allah ibn Masūd and the 
tradition of al-Bar®? ibn ‘Azib, which is Malik’s opinion in conformity with 
practice (at Medina). Some of these jurists preferred the tradition of Abd 
Allah ibn Umar and thus upheld raising of the hands on two occasions, that 
is while bowing and at the beginning because of its being widely known ang 
because all of them agreed about it. Those among them who considered it to 
be an obligation interpreted it to be so, while those who deemed it to be g 
recommendation interpreted them: to imply a recommendation. Those who 
adopted the method of reconciliation said-that it is necessary to combine the 
additions with each other in accordance with what is contained in the tradition 
of W2il ibn Hujr. Thus, the jurists adopted two methods with respect to 
these traditions: the method of preference or the method of reconciliation. 

The reason for their disagreement over whether interpreting the raising of 
hands implies recommendation or obligation is the same reason that we have 
stated earlier that some of the jurists maintain that the principle about the acts 
of the Prophet (God’s peace and blessings be upon him) is that they be 
construed as an obligation till an evidence is adduced to show the contrary, 
while others maintain that the principle is not to add to what has been 
established as an obligation of prayer through an authentic saying or through 
consensus, except on the basis of an explicit evidence. This explanation has 
already preceded in our description and there is no reason to repeat one single 
point many times. 

The level to which the hands are to be raised has been determined by some 
to be up to the shoulders. This was the opinion of Malik, al-Shafi‘t, and a 
group of jurists. Some of them held it to be the level of the ears, which was 
upheld by Abū Hanifa. Some jurists held that they be raised to the level of the 
chest. All this is related from the Prophet (God’s peace and blessings be upon 
him), except that the most authentic of these reports is that they be raised up 
to the shoulders, and that is upheld by the majority. Raising them up to the 
ears is more authentic than raising them up to the chest, and is more widely 
known. 
2.3.1.2.2. Issue 2: Rising straight from bowing bs 
Abu Hanifa maintained that ¢tida/ on rising from the ruku‘ and during it is 
not an obligation. Al-Shafi'T said it is obligatory. Malik’s. disciples differed 
about whether the foremost opinion in the school implies that it is a 
recommendation or an obligation, as no explicit opinion is narrated from him 
on this. 

The reason for disagreement here is whether the obligation is met by 
conforming with a part of that to which the term applies or by complying with 
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E the whole of it. Those for whom the obligation is met by complyińg with a 
3 art of that to which the term is applied, did not stipulate the maintenance of 
juidal while bowing. Those for whom the obligation is met by conformity 
È with the whole stipulated rising to an erect position after ruk‘, as this is 
í established from the Prophet (God’s peace and blessings be upon him). In a 
© receding tradition he said to a man whom he was instructing in the 
obligations of prayer, “Bow, resting a little. in bowing, and raise yourself 
| resting a while”; therefore, it is necessary to construe this as an obligation. 
Those who maintain that the principle is not to construe the acts of the 
® Prophet (God’s peace and blessings be upon him) relating to his acts in prayer 
as obligatory unless an evidence indicates this, had recourse.to this tradition; 
- for this reason also they did not consider raising of the hands as obligatory nor 
even the other acts and pronouncements besides the first takbir and recitation. 
Think over it for it is a principle that opposes the first principle (of 
interpreting the acts as obligatory), and is the cause of disagreement in most of 
these issues. 


2,3.1.2.3. Issue 3: The sitting posture 


The jurists disagreed about the sitting posture (in prayer). Malik and this 
disciples said that the person is to lower himself on his buttocks toward the 
ground, with his right foot raised resting on the inside of its toés and his left 
leg bent under him and bend the left foot. In his view, the sitting posture for a 
woman is the same as that of a man. Abū Hantfa and his disciples said that a 
man is to plant his right foot on the ground and seat himself on his left foot. 
Al-Shafi‘T distinguished between the posture in the middle of the prayer and 
the posture at the end; for the posture during the middle he followed the same 
opinion as that of Abū Hanifa, and for the last posture the same opinion as 
Malik’s. x 

The reason for their disagreement is the conflict of traditions. There are 
three traditions on the issue. The first, which is established by -the agreement 
of all, is the tradition of Abū Humayd al-SaGdi describing the prayer of the 
Prophet (God’s peace and blessings be upon him). It contains the words, 
“When he sat down after two rak‘as, he did so on his left leg and raised his 
right foot, but when he sat down at the end he bent his left leg and raised the 
right one sitting on his hips {on the left side]”. The second is the tradition of 
W?il ibn Hujr, which says, “When he sat down in prayer, he raised his right 
foot and sat on the left”. The third tradition is related by Malik from ‘Abd’ 
Allah ibn Umar, who said, “The sunna in prayer is that you raise your right 
foot and bend your left leg”. It is a primary authority, because of his saying, 
“The sunna in prayer”. In a report from al-Qasim ibn Muhammad he showed: 
them the sitting posture during tashahhud, and raised his right foot and turned 
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in the left, but he sat on his left hip not on his foot, saying “This is what 
‘Abd Allah ibn ‘Abd Allah ibn “Umar showed me, and said that his father 
used to adopt this. posture”. 

Malik followed the method of preference on the basis of this tradition, while 
Abū Hanifa favoured preference on the basis of W#il’s tradition. Al-Shāfitī 
adopted the method of reconciliation based on the tradition of Abii Humayd, 
Al-Tabart left it to the choice of the individual and said, “All these postures 
are permissible, and their adoption is commendable because they have been 
established through authentic reports from the Messenger of Allah’). This is a 
commendable opinion, as it is better to base the varying acts on selection rather 
than on conflict. This kind of conflict may often occur between acts as opposed 
to words, or in words opposed to words. 


2.3.1.2.4. Issue 4: The hukm of the sitting postures 


The jurists disagreed about the sitting postures in the middle of the prayer 
(that is, on rising from the second prostration of the second rak‘a and before 
standing up for the third) and at the end. Most of the jurists held that the 
posture in the middle of the prayer is sunna and is not an obligation. One 
group deviated from this and said that it is an obligation (fard). Likewise, the 
majority held that the sitting posture at the end of the prayer is obligatory, but 
some deviated and held that it is a sunna. The reason for their disagreement is 
the conflict of the implication of the text with analogy constructed upon one 
sitting posture over the other. This is so as in the preceding tradition of Abi 
Hurayra; the words are: “Then sit up and rest a little, while seated”. 
According to the apparent meaning of this tradition the sitting posture is 
obligatory in the entire prayer. Those who adopted’ it said that all sitting 
postures are obligatory. It is howevés laid down in the confirmed tradition of 
Ibn Buhayna that “the messenger of Allah (God’s peace and blessings be upon 
him) dropped the middle sitting posture and did not repeat it, and then 
prostrated on account of it”. It is also established from him that he dropped 
two rakas but performed them again, as he did for one rak‘a. From this the 
jurists understood the difference between the Aukm of the middle sitting 
posture and the ukm of a raka. As a raka was obligatory for them by 
consensus, it followed that the middle sitting posture was not obligatory. It is 
on this basis that the jurists differentiated between the two sitting postures and 
maintained the prostrations of forgetfulness are performed for sunan and not 
for obligations (furud). Those who considered it to be an obligation maintained 
“that the prostrations of forgetfulness are specific to the middle posture (if left 
out) as distinguished from the other obligations, and that cannot be counted as 
evidence that it (the middle posture) is not obligatory. 
Those who maintained that both sitting postures are a sunna considered that 
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the last sitting posture is to be so on the analogy of the middle sitting posture 
after having considered the middle sitting posture to be so on the basis of the 
evidence relied upon by the majority for considering it as sunna. Thus, the 
reason for their disagreement, in actual fact, refers to the conflict between 
reasoning and the implication of words or with the implication of acts. Some 
jurists, those who considered that the sitting postures are both obligatory, did 
so because for them the acts of the Prophet (God’s peace and ‘blessings be 
upon him) are the basis for declaring the acts of prayer as obligatory, unless 
there is an evidence indicating the contrary. Both bases taken together imply 
here that the last sitting posture is obligatory, for which reason the majority 
adopt this opinion. As there is only analogy opposing these two bases, that is, 
of words and acts, the weakest of the opinions is that which holds both sitting 
postures to’ be a sunna, Allah knows best. 

It is established from the Prophet (God’s peace and blessings be upon him) 
that “he used to place his right hand on his right thigh and his left hand on his 
left thigh, and that he used to point with his finger [an indication of Divine 
Unity]”. The jurists agree that this form of the sitting posture is to be 
preferred to others in prayer, but they differed about the movement of the 
finger because of the conflict of traditions in this, the established act being that 
he merely used to point it (not to shake it). 


2,3.1.2.5. Issue 5: Placing one hand over the other in prayer (in the standing 
posture) 


The jurists differed about placing one hand over the other in prayer. Malik 
disapproved this in obligatory prayers; but permitted it in supererogatory 
prayers. A group of jurists, and these are the majority, maintained that this act 
is among the sunan of prayer. The reason for their disagreement is that 
confirmed traditions have been reported in which the description of the 
Prophet’s prayer have been transmitted, but it has not been transmitted that he 
used to place his right hand over his left during prayer, while it has also been 
related that the people were commanded to do this. This has been related in 
the description of the prayer of the Prophet (God’s peace and blessings be 
upon him) in the tradition-of Abū Humayd. A group of jurists, therefore, held 
that the traditions in which this is established imply an addition over those: in 
which this addition has not been transmitted, and an addition has to be 
accepted. Another group said that it is necessary to adopt the traditions in 
which this addition has not been transmitted as these are more in number, and 
also because it (this practice) is not compatible with the acts of prayer for it 
belongs to the category of seeking support; therefore, Malik permitted it in 
Supererogatory and not in obligatory prayers. It appears that it depicts a 
posture of humility, which is appropriate for it. 
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2.3.1.2.6. Issue 6: Rising from prostrations after the odd raka and leaning 
on the hands before prostrating 


A group of jurists preferred that when a person is in the odd nike of his 
prayer he should not stand up (after the second prostration) till he has 
straightened up in the sitting posture (for resting), while another group 
preferred that he rise up straight from the prostrations. The first was the 
opinion of al-Shāfi“ī and a group of jurists and the second was the opinion of 
Malik and a group of jurists. 

The reason for the disagreement is that there are two conflicting traditions 
in this. The first is the confirmed tradition of Malik ibn al-Huwayrith “that he 
saw the Messenger of Allah (God’s peace and blessings be upon him) pray, and 
when he was in the odd raka of his prayer he did not stand up after the 
prostration till he had straightened up in the sitting posture”. In the tradition 
of Abu Humayd about the description of the prayer of the Prophet (God’s 
peace and blessings be upon him) it is said “that when he raised up his head 
after the second prostration in the first raka, he stood up and did not seat 
himself”. Al-Shafi“ adopted the first tradition, while Malik adopted the 
second. 

They also differed about whether a person prostrating should place his 
hands on the ground before kneeling, or whether he should kneel before 
placing his hands. Malik’s view favours kneeling before the placing of hands. 
The reason for their disagreement is that in the tradition of Ibn Hujr, he said: 
“I saw that the Messenger of Allah (God’s peace and blessings be upon him) 
would kneel while prostrating before reaching for the floor with his hands, and 
would withdraw his hands before his knees while rising up”. It is related from 
Abu Hurayra “that the Prophet (God’s peace and blessings be upon him) said, 
‘When one of you is about to prostrate he should not kneel down like a camel, 
but should place his hands before kneeling’”. ‘Abd Allah ibn “Umar used to 
place his hands before his knees. Some of the traditionists have said that the 
tradition of W#il ibn Hujr is more authentic than that of Abū Hurayra. 


2.3.1.2.7. Issue 7: Prostration is on seven-limbs s 


The jurists agreed that prostration is on seven limbs, the forehead, the (two) 
hands, the (two) knees, andthe inside of the toes, because of the words of the 
Prophet (God’s peace and blessings be upon him), “I have been commanded to 
prostrate on seven limbs”. They differed about the person who prostrates and 
fails to employ one of these limbs: is his prayer invalidated? A group of jurists 
said that his prayer is not invalidated as the term “prostration” applies only to 
the face. Another group said’ that it is invalidated if he does not prostrate on 
the seven limbs stated in the tradition. 

They did not differ, however, on the point that one who prostrates on his 
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forehead and nose is considered to have prostrated on his face, but they 
disagreed on whether prostration on one or the other was permissible. Malik 
said that if he prostrates on his forehead and not the nose it is permitted, but if 
he prostrates on his nose and not on his forehead it is not permitted. Abi 
Hanifa said that this is allowed. Al-Shafi‘T said that the prostration is not 
yalid unless he prostrates on both. 

The reason for their disagreement arised from the question of. whether the 
obligation is to comply with part of that to which the term is applicable or to 
comply with the whole. This is so as the term face has been used in the 
tradition of Ibn ‘Abbas which says, “I have been commanded to prostrate on 
seven limbs”. Those who maintained that the obligation is to comply with part 
of that to which the term is applicable said that it is sufficient if he prostrates 
on either the forehead or the nose. Those who maintained that the term 
prostration applies to the person who prostrates on his forehead only, but does 
not apply to one who prostrates on his nose only, permitted prostration on the 
forehead and not on the nose alone. This amounts to delineation of the part 
that achieves compliance with the obligation when such part is implied by the 
term, and it is based upon the opinion of those who distinguish between parts 
ofa thing. They maintain that compliance with (the important) part of it fulfils 
the obligation, while compliance with another part (that is not important) does 
not. Think over this as it is one of the principles of this topic. (Had prostration 
on the nose alone been permitted) it would have been possible for one to say 
that even if the nose barely touches the ground prostration is valid. Those who 
maintain that the obligation is to comply with all that is included in the term 
make it obligatory for a person to prostrate on his forehead as well as his nose. 
Al-Shafi‘T says that the ambiguity that is found in the words has been 
removed by the acts of the Prophet (God’s peace and blessings be upon him) 
and has been explained, for he used-to prostrate on his forehead and his nose 
as has been stated in a tradition that when he completed one of his prayers 
there were marks of dust.and water on his forehead and nose, thus, his act has 
elaborated the unelaborated tradition. 

Abū Umar ibn ‘Abd al-Barr said that one of the Aadith authorities related 
the tradition of Ibn ‘Abbas and mentioned the face and the nose in it. The 
Qadi Abū al-Walid (Ibn Rushd) said that some of them have mentioned only 
the forehead, and both narrations are in the compilation by Muslim, the latter 
being an evidence for Malik. 

They also disagreed on whether it is a condition for the prostrations that 
the hands be conspicuously placed on the prayer-mat on which the face 
rests? Malik said that this is a condition of prostration, and’ I believe it is a 
condition of perfection. A group of jurists said that this is not a condition for 
prostration. 
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Within this topic is also their disagreement about prostrating on the bands of 
the turbans. The jurists are divided into three opinions about it. One opinion 
prohibits it, while another allows it. A third makes a distinction between 
prostrating on a small fraction of the band or on the major part of it, ang 
whether or not a part of the forehead touches the ground. This disagreement jg 
found all over the school and among the jurists of the regions. In al~Bukhary 
there is a tradition to the effect that they used to prostrate on caps and turbans. 

Those who did not uphold as obligatory to let the hands rest on the floor in 
prostration argued on the basis of Ibn ‘Abbas’s opinion that “The Prophet 
(God’s peace and blessings be upon him) ordered that we prostrate on seven 
limbs without folding back the clothes or hair”, and also on analogy upon the 
knees in prayer and upon prayer in boots. It is possible to argue on the basis of 
the general implication here for prostrating on the band of the turban. 


2.3.1.2.8. Issue 8: Prohibition of ig% (sitting on the buttocks and folding 
up the knees) during prayer 


The jurists agreed on the disapproval of #q@ during prayers on the basis of 
the prohibition (specified) in the tradition (which refers to) “a man sitting 
during prayer in the posture of a dog”. They differed, however, about the 
implications of the term. Some of them maintained that the prohibited ig@ 
is the sitting posture of a man when he seats himself on his buttocks and folds 
up his thighs like posture of a dog or a lion. There is no disagreement among 
them that this is not one of the postures of prayer. Another group maintained 
that the ig‘@ that has been frowned upon is the resting of the buttocks on 
the ankles between the two.prostrations while the feet are resting on the toes. 
This is Malik’s opinion as it is related that Ibn Umar used to do this because 
his feet used to ache. Ibn ‘Abbas used to say that “sitting on the feet in this 
way is the sunna of your Prophet”. It is recorded by Muslim. 

The reason for their disagreement is the vacillation of the term ig, 
(frowned upon in prayers) between the literal meaning and the legal meaning, 
that is, the meaning to which this term has been restricted by the law. Those 
who said that it conveys a literal meaning identified it with the posture of a 
dog. Those who said that it conveys the legal: meaning said that it indicates one 
of the postures prohibited during prayer, and as it is established from Ibn 
Umar that the posture of a person sitting on his ankles letting his feet rest on 
their toes is not a sunna of prayer they were led to believe that itis this posture 
that has been prohibited. But this is a weak (argument) as terms for which no 
legal meaning has been established must be understood in their literal sense till 
such time that a legal meaning is established for them. This is unlike those 
terms for which legal meanings have been established, that is, these must be 
understood in their legal meaning till an evidence indicates their interpretation 
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a the literal sense. Further, the tradition of Ibn “Umar has been contradicted 
py the tradition of Ibn ‘Abbas. 


32. Chapter 2 Congregational Prayers and the Conditions of 


Prhe discussion of the rules in this chapter is covered in seven sections. The 
‘grst is about the identification of the ahkdm of congregational prayers. The 
second is about the identification of the conditions of imāma and about the 
person who has precedence for imdma and the conditions specific to him. The 
‘third is about the position of the followers with respect to the imdm and the 
ahkam specific to the followers. The fourth is about the things in which a 
person follows the :mdm and those in which he does not follow him, The fifth 
js about the manner of following (the mdm). The sixth is about the acts that 
the imam bears on behalf of the followers. The seventh is about the question of 
how far can the invalidation of the imdm’s prayer be extended to the followers. 


2.3.2.1. Section 1: The hukm of congregational prayers 


In this section there are two issues. The first is whether prayer with the 
congregation is obligatory on the person who hears the call. The second issue 
relates to the following question: if a person enters the mosque and prays 
(separately before the congregational prayer is held), is it obligatory upon him 
to repeat the same prayers with the congregation? 


2.3.2.1.1. Issue 1 

The jurist disagreed about (the issue), with: the majority. maintaining that it is 
either a sunna or a communal obligation (fard kifaya). The Zahirites 
maintained that prayer with the congregation is obligatory for each mukallaf 
(individual with legal capacity). 

The reason for their disagreement arises from the conflict of the 
interpretations of the traditions on this issue. Thus, the apparent meaning of 
the words of the Prophet (God’s peace and blessings be upon him), “Prayer 
with the congregation is superior to praying alone by twenty-five degrees or by 
twenty-seven degrees” conveys that congregational prayers belong to the 
category of recommended akkadm. This means that it is a perfection over and 
above the obligatory prayer, as if the Prophet (God’s peace and blessings be 
upon him) had said that prayer with the congregation is more perfect than the 
Prayer of the (solitary) individual. Perfection is something additional to 
sufficiency. There is the well-known tradition about the blind man, who 
Sought permission to stay away from congregational prayers as there was no 
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one to lead him to it (the congregation). The Prophet (God’s peace and 
blessings be upon him) granted him the exemption (at first), but then said tg 
him, “Can you hear the call?” He said, “Yes”. He said, “In that case I do not 
find any exemption for you”. This is explicit about its obligation in the absence 
of a valid excuse. This is recorded by Muslim. Among those that strengthen 
this tradition is that related by Abū Hurayra, the authenticity of which iş 
agreed upon and it states that the Messenger of Allah (God’s peace ang 
blessings be upon him) said, “By Him in whose hands is my life, I had almost 
resolved to order the collection of firewood in bundles, order the call for 
prayer, then order a person to lead the people in prayers (on my behalf), and 
then chase reluctant men (in their houses) and to burn down their houses over 
them. By Him in whose hands is my life, if any of them had known that he 
would find a meaty bone or two good meat legs, he would be present at isha”, 
There is also the tradition of Ibn Mas‘td, in which he said, “The Messenger 
of Allah (God’s peace and blessings be upon him) taught us the paths of right 
guidance, and among these guided paths is prayer in a mosque where the call 
has been issued”. In some of its versions it is said, “If you were to give up the 
practice of your Prophet you would be led astray”. 

Each group (of these jurists) followed the method of reconciliation by 
interpreting (in his own way) the tradition adopted by the contender and 
turning it toward the apparent meaning of the tradition adopted by them. 
Thus, the Zahirites said that it is probable that grading can be found in things 
all of which are obligatory. Consequently, the obligatory congregational prayer 
has precedence, by the stated degrees, over the prayer of the solitary individual 
who has a valid excuse. They said that because of this there is no contradiction 
between the traditions. They also argued that this is similar to the case 
conveyed by the words of the Prophet (God’s peace and blessings be upon 
him) that “the prayer of one sitting is half that of one standing (that is, though 
one is superior both are obligatory)”. 

The others construed the tradition about the blind man to apply to the call 
for the Friday prayer as that is the call which it is obligatory by agreement to 
answer by one who, hears it. This, however, is far-fetched, Allah knows best. 
The text of the tradition states that Abū Hurayra said, “A blind man came up 
to the Prophet (God’s peace and blessings be upon him) and said, ‘O 
Messenger of Allah, I have no one who can lead me to the mosque’. He then 
asked the Messenger of Allah (God’s peace and blessings be upon him) to 
exempt him so.that he may pray in his house. The Prophet granted him the 
exemption. When the man turned around to go, he called. him saying, ‘Do you 
hear the call for prayer?” The man said, ‘Yes’. He said, ‘Then answer it’”. It is 
unlikely that this can be understood to mean the call for the Friday prayer. 
Moreover, going to the Friday prayer is obligatory upon everyone resident 1 
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a the town even if he does not hear the call, and I am not aware of any 

H disagreement over this. Further, this tradition is opposed by the tradition of 
F qjtban ibn Malik mentioned in a/-Muwati@, which says that Utban ibn 
í Malik, a blind man who used to lead people in prayers, said to the Messenger 
& of Allah (God’s peace and blessings be upon him), “It is (sometimes) dark and 
f raining with flooding all around, and I am a man who has lost his sight. So 
come, O Messenger of Allāh, to pray in my house in a corner that I have set 
aside to be the place of prayer”. The Messenger of Allah (God’s peace and 
blessings be upon him) came to him and said, “Where would you prefer that I 
pray?” He pointed out a spot in the house and the Messenger of Allah (God’s 
peace and blessings be upon him) prayed there. 


The person who entered the mosque and prayed may have done it in one of 
two ways: he may have prayed alone, or he may have prayed with the 
congregation. If he has prayed alone, a group of jurists maintain that he is to 
repeat the prayer with the congregation, except in the case of the sunset prayer 
(maghrib) only. Those who upheld this opinion are Malik and his disciples. 
Abū Hanifa said that he is to repeat the prayer, except the sunset and the 
middle prayer (‘asr), while al-Awza‘l exempted the sunset and the morning 
prayers, and Abii Thawr exempted the middle and the morning prayers. Al- 
Shafii said that he is to repeat all the prayers. 

They agreed generally about the repetition. of the prayers (with the 
congregation) because of the tradition of Bishr ibn Muhammad from his father 
“that the Messenger of Allah (God’s peace and blessings be upon him) said to 
him when he entered the mosque and did not pray with him, ‘Why is it that 
you did not pray with the people, are you not a Muslim?’ He said, ‘Of course I 
am, O Messenger of Allah, but I had prayed with my family.” The Prophet 
(God’s peace and blessings:be upon him) said to him, ‘When you come you 
must pray with the people, even if you have already prayed’”. The jurists 
disagreed due to the likelihood of the restriction of this general implication by 
means of analogy or an evidence. Those who interpreted it in its (unrestricted) 
general meaning made the repetition of all prayers obligatory, and this is the 
opinion of al-Shafi‘l. Those who exempted from this only the sunset prayer, 
restricted the general meaning through gtyds al-shabah. This was done by 
Malik (God bless him). He argued that repeating the sunset prayer, which is 
an odd number (of rakas), would make it an even number and it would no. 
longer remain odd as the total would come to six rak‘as. Thus, it would be 
moved from its own category to the category of another prayer, which would 
invalidate it. There is weakness, however, in this analogy as the salutation ‘has 
Caused a separation: between the two: odd prayers, and adopting the general 
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meaning is better than effecting a restriction by means of such analo 
Stronger than this argument is what is maintained by the Kafis, who argued 
that if he repeats the sunset prayer he has performed two odd prayers, ang 
there is a tradition that “two odd numbered prayers cannot be -performed ; in 
one night”. Abū Hanifa, on the other hand, said that the second prayer would 
be like supererogatory prayers. Thus, if a person repeats the middle prayer 
(‘asr) he would be observing a supererogatory prayer after the ‘asr prayer, 
which is prohibited. He therefore exempted the middle prayer on the basis of 
this analogy and the sunset prayer because it is odd-numbered, and odd. 
numbered prayers are not to be repeated. This analogy is good 'ie al-Shāfi 
concedes to them that the repeated prayer is supererogatory. Those who made 
a distinction between the morning prayer and the middle prayer for this 
purpose did so because the traditions do not conflict about the-prohibition of 
praying after the:morning prayer, while they do conflict about prayer after the 
middle prayer, as has already been mentioned. This is al-Awza‘T’s opinion. 

If a person has prayed in a congregation, is he to repeat the prayer with 
another congregation? Most of the jurists, including Malik and Abii Hanifa, 
maintain that he does not have to repeat such a prayer. Some of them said that 
he is to repeat it. Those who held this opinion are Ahmad, Dawid, and the 
Zahirites. 

The reason for their disagreement stems from the conflict of the 
implications of the traditions on this issue. It is related from the Prophet 
(God’s peace and blessings be upon him) that he said, “A prayer is.not to. be 
performed twice in a day”. It is also related from him “that he ordered those 
persons, who had said their prayer in a congregation, to say it with another 
congregation about to start”. Further, the apparent meaning of the tradition of 
Bishr requires repetition from each worshipper who comes into the mosque 
(when the congregational prayer is about to start), and the strength of this 
tradition is that of a general rule. Most of the jurists believe that if a general 
rule is based upon a particular cause, such rule is not to be restricted to its 
cause. In addition, there is the case of the prayer of MuGdh with the Prophet 
(God's peace and blessings be upon him), who would then lead his own people 
for the same prayer, a fact which bears evidence for the permissibility of 
repeating a prayer (performed with a congregation) with another congregation. 

The jurists adopted either the method of reconciliation or that of preference 
in these traditions. Those who adopted the methad of preference accepted the 
general implication of the words of the Prophet (God’s.peace and blessings be 
‘upon him), “A prayer is not to be performed .twice in a day”, and they 
exempted from this the person who had prayed alone because of the agreement 
over his case. Those who adopted the method of reconciliation said that the 
meaning of the words of the Prophet (God’s peace and blessings be upon him), 
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«A prayer is not to be performed twice in a day”, is that a person should not 
4 repeat the same prayer believing that each one of them is obligatory (fard); on 
F the contrary, he should believe that the second is an addition over the first, but 
F itis commanded nevertheless. Another group said that the implication of this 
tradition is for the individual praying alone, that is, an individual should not 
say the same prayers twice (alone). 


7.3.2.2. Section 2: The conditions for imama and issues of precedence 


This section is about the identification of the conditions for imāma, 
identification of the person who has precedence, and about the akkam specific 
to the imam. In. this section there are four issues. 


2.3.2.2.1. Issue 1 


They disagreed about the person who has precedence for imāma. Malik said 
that he is the one most learned (about the rules of prayer), and not one who is 
the best reciter (of the Quran). This was also al-Shafici’’s opinion. Abū 
Hanifa, al-Thawri, and Ahmad said that the best reciter is to lead them. 

The reason for their disagreement comes from the dispute over the meaning 
of the words of the Prophet (God’s peace and blessings be upon- him), “The 
person who recites the Book of Allah best is to-lead his people, and if two are 
equal in recitation then one who has greater knowledge of the sunna. If they are 
equal with respect to the sunna then the one who emigrated [to Medina] first. 
If they are equal with respect to emigration then the one who embraced Islam 
first. A man is not to, lead another person who is under his authority, nor is he 
to take advantage of another person’s hospitality without his permission”. This 
is a tradition that is agreed upon for its authenticity, but the jurists differed 
about its meaning.’ 

Among those who interpreted: it through its apparent meaning is Abt 
Hanifa. Some of them understood the words “best reciter” to mean the most 
learned in the law, as they believed that the need for figh in imama is greater 
than that for recitation. Further, the best reciter among the Companions was 
necessarily the best in legal knowledge contrary to the situation that prevails 
today. 


2.3.2.2.2. Issue 2 i 


The jurists disagreed about the imāma of a minor who had not attained 
puberty but he could recite. A group of jurists permitted this due to the 
generality of this tradition’? and due to the tradition of ‘Amr ibn Salama 


"2 According to the editor of the original, the words “this tradition” is an addition found in the 
Egyptian manuscript, though the word athar was not there. 
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that he used to lead his people in prayer when he was a minor. A group 
of jurists prohibited this absolutely, while another permitted it for 
supererogatory prayers, but not for obligatory prayers, which is a narration 
from Malik. 

The reason for the disagreement stems from the question of whether a 
person can lead another in prayer when such prayer is not obligatory for him, 
but is obligatory for the person being led. This is due to the difference in the 
niyya of the person leading and that of the follower. 


2.3.2.2.3. Issue 3 y 


They disagreed: about the imdma of the disobedient (fasig). A group of jurists 
rejected it outright, while another permitted it without qualification. A third 
group made a distinction on the basis of the degree of certainty of his 
disobedience, and said that if his (the iman?s) disobedience is certain the 
worshipper is (obliged) to repeat his prayer always, but if it is probable, it is 
recommended that the worshipper repeat the prayer. This opinion was 
preferred by al-Abhari from among the opinions in the school. There were 
those who made a distinction according to whether there was a basis for his 
disobedience, like one who drinks nabidh (a beverage of dates considered 
prohibited by some) and relies on the opinion of the jurists of Iraq for doing 
so; thus they permitted prayer behind a person (leader) who relies on some 
basis, but not behind one who does not have such a basis. The reason for their 
disagreement stems from the fact that it is something that is not expressly 
stated by the law, and the analogies are in conflict. 

Those who maintained that as fisq (disobedience) does not invalidate prayer, 
and that the follower does not need more than the validity of the imam’s 
prayer—that is, according to the opinion of those who hold that the imam 
performs the prayer on behalf of the follower—permitted the imama of the 
fasiq. Those who compared imdma to the rendering of testimony and suspected 
the fasig of performing an invalid prayer, just ‘as the (/asiq) witness is suspected 
of rendering false testimony, did not permit his imama. It is for this reason that 
some of the jurists made a distinction on the basis of whether his fisq is based 
on some legal justification. The distinction based 6n whether his disobedience 
is definitive or probable is almost similar to this, for when his fisq is certain it is 
as if he does not have a legal justification for it. 

The Zahirites preferred to permit the imdma of the disobedient on the basis 

„of the general implication of the words of the Prophet (God’s peace and 
blessings be upon him), “The best reciter is to lead them”. They said that the 
disobedient has not been exempted from this. Arguing on the basis of a general 
implication, however, is deemed weak when the issue is not directly addressed 
by the text. 
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Some jurists made a distinction between the case where a person’s 
disobedience is related to one of the conditions of the validity of prayer and 
where it is related.to matters outside the ambit of prayer; this is so because it is 
a condition for the imam that his prayer be valid. 


7,3.2.2.4, Issue 4 


They disagreed about the imāma of a woman. The majority maintained that 
she cannot lead men, but they disagreed about her leading women (in prayer). 
Al-Shafi‘T permitted this while Malik prohibited it. Abū Thawr and al-Tabari 
deviated (from the majority opinion) and permitted her imama in absolute terms. 

The majority agreed to prohibit her from leading men, because had” this 
been permitted such permission would have been transmitted from the first 
generation (of Islam). Further, a known practice in prayer is that women 
should stand behind men; therefore it is obvious that their being at.the front is 
not permitted. The Prophet (God’s peace and blessings be upon him) said, 
“Keep them behind insofar as Allah has kept them behind”. It is for this 
reason that some jurists permitted them to lead women, as they have equal 
precedence for purposes of prayer. This has also been narrated from some 
members of the first generation. 

Those who permitted her imdma argued on the basis of the tradition of 
Umm Waraqa recorded by Abt Dawid “that the Messenger of Allah (God’s 
peace and blessings be upon him) used to visit her at her house and appointed 
a mPadhdhin for her to recite the adhan for her. He ordered her to lead the 
members of her household in prayer”. 

There are many issues under this topic of imāma, including their 
disagreement about the qualifications stipulated for the imam. We have left out 
their discussion as they are not expressly mentioned in the law. 

The Qadr (Ibn Rushd) said: “What we have aimed for in this book is the 
discussion of issues that have been transmitted and of those that are closely 
related to the transmitted issues”. 


2.3.2.2.5. Issue 5: The akkam specific to the imam 


There are four issues in this that are related to those expressly transmitted. 
The first is whether it is the imam who pronounces min (amen) after he has 
completed the recitation of the umm al-Quran, or is it the follower who does 
that. The second is when does he pronounce the takbir of commencement. 
The third is whether he is to be led on if he waivers in the recitation. The 
fourth is whether his place of prayer is to be higher than that of the followers. 

About the issue whether the imdm is to pronounce dmin (amen) once he has 
completed the recitation of the umm al-Kitab, Malik held, in the narrations of 
Ibn al-Qasim and the Egyptians from him, that he is not to pronounce dmin. 
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The majority maintained that he is to say dmin just like the follower. This is 
also one narration from -Malik through the Medinites. 

The reason for the disagreement are two traditions that have conflicting 
apparent meanings. First is the tradition of Abū Hurayra, which is agreed 
upon for its authenticity. He said, “The Messenger of Allah (God’s peace and 
blessings be upon him) said, ‘When the imam pronounces ãmin, you should 
pronounce it too’”. The second tradition is what is recorded by Malik, also 
from Abū Hurayra, that the Prophet (God’s peace and blessings be upon him) 
said, “When the imam says ‘ghayr al-maghdubi ‘alayhim wa laddalin’, then 
you should say ‘dmin’”. 

The first tradition is explicit about the pronouncing of amin by the imam, 
The second tradition indicates that the imam does not pronounce amin, for had 
he been required to pronounce âmin why would: the follower be asked to 
pronounce it after the completion of the recitation of the. umm al-Kitab and 
before the imdm’s uttering of admin. The imam as the Prophet (God’s peace and 
blessings be upon him) said, “has been appointed so that he be followed”, 
(This holds true) unless the act in issue has been excluded from the words of 
the imam, that is, the follower may either say amin at the same time as the 
imam or before him. Thus there is no evidence in this tradition about imdm’s 
pronouncing of amin and it only includes the hukm of the follower. It appears 
that Malik adopted the method of preference for the tradition.that he narrated 
because it is the listener who says ämm and not the reciter. The majority 
preferred the first tradition because it was explicit and because there is nothing 
in it about the hukm of the admin of the imam. The difference between this 
tradition and the other is on the issue of the amin of the follower and not 
whether the imam is to say admin, so think over this. 

It is possible that the first tradition be interpreted so as to say that the 
meaning of the words “When the imam pronounces dmin, you should 
pronounce it too” is that (you should say it) when the imam reaches the point 
of amin. It is said that pronouncing amin is a form of prayer but this amounts 
to swerving from an apparent meaning to something that is not implied by the 
tradition, unless this is done through analogy, that is, the words of the Prophet 
should: be read as saying, “When the imām says hayr al-maghdubi ‘alayhim 
wa laddalin”, then you should say “amin” for the imam does not say “amin”. 

About the point at which the imdm is to pronounce takbir, a group of jurists 
said that he is not to pronounce it except after the completion of the :gama and 
the formation of the rows. This is the opinion of Malik, al-Shafisi, and a 
group of jurists. Another group said that the occasion for takbir is prior to the 
completion of the igama, and they preferred.that he should pronounce it when 
the mPadhdhin says “gad qamati’s-salah”. This is the opinion of Abū Hanifa, 
al-Thawri, and Zufar. 
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$ The reason for disagreement over this stems from the conflict of the 
| apparent meaning of the tradition of Anas with the tradition of Bilal. In the 
= tradition of Anas, he said that “the Messenger of Allah (God’s peace. and 
plessings be upon him) turned toward us before pronouncing takbir for the 
q prayer and said, ‘Form the rows.and.close up, for I can see you behind me’”. 
© The apparent .meaning of this is that these words were said after the 
f completion of the igama. The same thing is related of “Umar, that after the 
completion of the igama he used to straighten up the rows and then pronounce 
takbir. In Bilal’s tradition, he relates that “I used to pronounce the igéma for 
the Prophet (God’s peace and blessings be upon him) and used to say to him, 
‘O Messenger of Allah, do not preempt me with dmin’”. It is related by al- 
Tahawi. They said that this indicates that the Messenger of Allah (God’s peace 
and blessings be upon him) used to pronounce the takbir before the completion 
of the igama. 

In the case of their disagreement about the admissibility of the imam to lead 
when he hesitates (in the recitation), Malik, al-Shafi‘i, and the majority of the 
jurists permitted that the imam be led on, but the Kifis prohibited this. The 
reason for their disagreement is based on the conflict of traditions. It is related 
“that the Messenger of Allah (God’s peace and blessings be upon him) 
hesitated while reciting a verse, and when he had finished said, ‘Where is 
Ubayy (ibn Ka‘)? Was he not among the people (worshipers)’”. Thus, he 
wanted to be led on. It is also related from the Prophet (God’s peace and 
blessings be upon him) that he said, “The imam is not to be led on”. The 
dispute over this exists from the first period, and it is well-known of ‘Ali that 
he prohibited it, while its permissibility is equally well known from Ibn 
Umar. 

A group of jurists permitted that the position of the imam be at a raised level 
with respect to the position of the followers, while another group prohibited 
this. Another group preferred that it be slightly higher, which was Malik’s 
opinion. The reason for disagreement is based on two conflicting traditions. 
First is the confirmed tradition that “the Prophet (God’s peace and blessings 
be upon him) led the people (in prayer) from the pulpit so that he may teach 
them how to pray, but when he was about to prostrate he stepped down from 
the pulpit”. The second is the tradition recorded by Aba Dawid that 
Hudhayfa led the people in prayer standing on (the raised platform of) a shop 
(or on a bench). Ibn Mas‘id took hold of his shirt and pulled him down. 
When he had finished praying he said, “Do you not know that they used to 
prohibit this or were prohibited from this?” 

They disagreed about whether the imam should make a niyya for the imama., 
A group of jurists said that this is not obligatory for him because of the 
tradition of Ibn ‘Abbas that he took up his position on one side of the 
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Messenger of Allah (God’s peace and blessings be upon him) after he had 
begun his prayer. A group of jurists said that this is probable; however, the 
niyya of imāma is necessary if the follower leaves out some of the acts of 
prayer, on the assumption that the imam bears it on behalf of the followers 
This is so according to the opinion of those who maintained that the omissions 
by the follower are compensated by the imams performance of the obligatory 
or supererogatory acts (of prayer). 


2.3.2.3. Section 3: The position of the follower with respect to the imam, and 
ahkam spectfic to the followers 


In this section there are five issues as follows: 


2.3.2.3.1. Issue 1 


The majority of the jurists agreed that the practice for one person (male) is to 
stand on the right side of the mdm, because of its being established through 
the traditions of Ibn ‘Abbas and others. If-there are three persons besides the 
imam they are to stand behind the imam. They differed when there are two 
persons besides the imam. Malik and al-Shafi‘t said that they are to stand 
behind the imam, while Abū Hanifa, his disciples, and the Kifis said that the 
imam is to stand between them. 

Their disagreement is due to two conflicting traditions on this. The first is 
the tradition of Jabir ibn ‘Abd Allah, who said, “I stood on the left of the 
Messenger of Allah (God’s peace and blessings be upon him), so he took hold 
of my hand and brought me around till I stood on his right side. Jabir ibn 
Sakhr then came, performed the ‘ablution, and stood to the left of the 
Messenger of Allah (God’s peace and blessings be upon him). He took hold of 
our hands at the same time and: pushed us till we stood behind him”. The 
second tradition is Ibn Mas‘id’s, that he prayed with ‘Alqama and al-Aswad 
while standing between them. He related this from the Prophet (God’s peace 
and blessings be upon him). Abū “Umar said that the narrators of this 
tradition differed. Some of them stopped at Ibn Mas‘iid, while others linked 
it up to the Prophet. The correct view is that it is mawqiuf (stops at the 
Companion). 

The practice for a woman is that she stands behind a male follower, when 
_ there is one man besides the imam, or she stands behind the imam if she is 
alone. I am not aware of a disagreement over this, because it is established 
from the tradition of Anas that has been recorded by al-Bukhari “that the 
Prophet (God’s peace and blessings be upon him) prayed with him and his 
mother or his aunt. He said, ‘He made me stand on his right and made the 
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woman stand behind ust ”. In that which is also related from him by Malik, he 
says; “We formed a row, the orphan and I, behind the Prophet (God’s peace 
and blessings be upon him) and the old woman stood behind us”. 

The practice for one single person is that he stands to the right of the imam, 
because of the tradition of Ibn ‘Abbas when he spent the night at Maymina’s 
` place. A group of jurists said that he should stand on his left. There is no 
| disagreement about a single woman standing behind the imam, and if she is 
| praying together with another man, the man is to stand by the side of the 
- imam, while the woman is to stand behind him. 


2.3.2.3.2. Issue 2 


The jurists agreed that the first row is to be desired; similarly standing close 
together and the straightening the rows, because of the confirmation of the 
command from the Messenger of Allah: (God’s peace and blessings be upon 
him). They disagreed in ths case of a person standing alone behind a row. The 
majority of the jurists say that his prayer is valid, while Ahmad, Abū Thawr, 
and a group of jurists said that his prayer is invalid. 

The reason for their disagreement arises from the dispute over the 
authenticity of the tradition of Wabisa and its conflict with practice. The 
tradition of Wabisa is that the Prophet (God’s peace and ‘blessings be upon 
him) said, “No prayer (is counted) for the person standing alone behind a 
row”. Al-Shafi‘t said that this is contrary to the case of the old woman 
standing behind a row in the tradition of Anas. Ahmad said that there is no 
legal force in this (argument) as it is the practice for women to stand behind 
men, and Ahmad, as we have said, considered the tradition of Wabisa 
authentic. Others have said that it has wavering isnéd and such a tradition 
cannot serve as a legal evidence. The majority argued on the basis of the 
tradition of Abū Bakra that he prayed alone, separately from the row, and the 
Messenger of Allah (God’s peace and blessings be upon him) did not order 
him to repeat the prayer. He said to him, “May Allah increase your eagerness, 
but do not repeat that”. If this (remark) is interpreted as recommendation (for 
praying alongside others in a line), there is no conflict between the traditions of 
Wabisa and Abii Bakra. 


2,3.2.3.3. Issue 3 


There was a dispute among the early jurists as to whether a person who hears 
the :gama should increase his pace to reach the mosque for fear of missing part 
of the prayer. It is related from “Umar and Ibn Mas‘iid that they used to 
walk rapidly upon hearing the igdma. It is related from Zayd ibn Thabit, Abū 
Dharr, and other Companions that they did not deem it proper to rush to the 
mosque, rather they held that one should approach it with composure and 
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tranquility. This is the opinion upheld by the jurists of the provinces, because 
of the confirmed tradition of Abū Hurayra, “If the igama has been pronounced 
do not approach it in a rush, but come to it in a tranquil state”. It appears that 
the reason for disagreement over this arose either because this tradition had 
not reached them or because the Book contradicts it in the words of the 
Exalted, “So vie~(fa’stabigu: compete) with one another in good works” 13 
“And the foremost in the race, the foremost in the race: Those are they who 
will be brought nigh”,!?* “And vie (sari: rush forward) with one another 
for forgiveness from your Lord”. On the whole, the principles of the law 
bear testimony of competition in good works, but if the tradition is authentic jt 
is necessary to make an exception for prayer from among other good works, 


2.3.2.3.4. Issue 4 


When is it considered recommended to stand up for prayer? Some prefer the 
time at the beginning of the igdma on the principle-that eagerness is desirable. 
Some prefer it when the words “gad qdmati’s-salah” are being pronounced, 
while others prefer it on the pronouncement of the words “hayya ‘ala /- 
falah”. Some say that when people see the imam (it is time to-get-up),-while 
others, like Malik (God. be pleased with him), have not fixed any (specific) 
time, for this depends on. the capacity of the individual, and there is no 
transmitted evidence for it, except the tradition of Abii Qatada that the 
Prophet (God’s peace and blessings be upon him) said, “When the prayer is 
about to commence, do not get up till you see me”. If this is proved authentic, 
it is necessary to act in accordance with it, but the issue remains indeterminate, 
I mean, there is no law for it, and whenever someone gets up then it is proper. 


2.3.2.3.5. Issue 5 ’ 


a 
Malik and the majority of the jurists maintain that a person who arrives when 
the tmdam is in the rukt position, and fears that he will lose a rak‘a!® if he 
hesitates or tries to reach the first row, he may bow behind the first row and 
then move forward while bowing. Al-Shafi‘t considered’ this abominable, 
while Abū Hanifa made a distinction between a group and an individual, 
considering it abominable for an individual, but permissible for a group. The 
position taken by Malik is related from Zayd ibn Thabit and Ibn Mas‘tid. The 
reason for their disagreement stems from their dispute over the authenticity of 
the tradition of Ad Bakr, which says that “he entered the mosque when the 
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for him, but not if he joins after the rubs. 
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Messenger of Allah (God’s peace and blessings be upon him) was leading the 

eople in prayer and they were bowing. He bowed too and then: moved 
towards the row. When the Messenger of Allah had finished praying, he said, 
“Who moved?” Abū Bakr said, “It was I”. He said, “May Allah advance your 
eagerness, but do not repeat it”. 


2.3.2.4. Section 4: Identification of things in which it is necessary for the follower 
to follow the imam 


The jurists agreed that it is obligatory on the follower to follow the imam in all 
his utterances and acts, except in reciting the words “samia Allāhu liman 
hamidah” and when the imdm is seated because of illness, according to those 
who permit imāma while sitting. 


2.3.2.4.1. Issue 1 


About their disagreement over the exception in reciting the words “sami‘a 
Allāhu liman hamidah”, a group of jurists said that the imam pronounces only 
these words when he raises his head after bowing, and the follower, then, 
pronounces only the words “rabband wa lakal-hamd”. Among in those who 
held this opinion are Malik, Abū Hanifa, and others. Another group of jurists 
maintained that the imam and the follower both say “samia Allāhu liman 
hamidah rabbana wa laPal-hamd”, and that the follower follows the imam 
repeating with him as in the case of takbir. It is related from Abū Hanifa that 
when one person is praying with an sam, both should pronounce it together. 
There is no dispute about one single person and the imdm reciting-the whole 
(both parts of the statement) together. 

The reason for disagreement over this (the former case) is based on two 
conflicting traditions. The first is the tradition of Anas that the Prophet (God’s 
peace'and blessings be upon him) said, “The imam has been appointed so that 
he may be followed. When he bows you must bow, and when he straightens up 
you must straighten -up. When he says ‘samia Allāhu liman hamidah, you 
must say ‘rabband wa laPal-hamd”. The second is the tradition of Ibn 
Umar “that the Prophet (God’s peace and blessings be upon him), when he 
began praying, would raise his hands to the level of the shoulders, and when 
he straightened up from bowing would say ‘samia Allāhu liman hamidah 
rabbana wa laRal-hamd ”. 

Those who preferred the meaning of the tradition of Anas maintained that 
the follower is not to say “samita Allāhu liman hamidah”, and the imam is not 
to say “rabband wa labal-hamd”. This belongs to the category of the 
Implication of the text (dalil al-khitab) for it assigns to the unexpressed case a 
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hukm opposite that of the expressed case. Those who preferred the tradition of 
Ibn Umar maintained that the imam does say “rabband wa lalal-hamd”, ang 
it is obligatory on the follower to follow the imam in saying “samia Allahy 
liman hamidah’, because of the general application of the words of the Prophet, 
“The imam has been appointed so that he may: be followed”. Those who 
reconciled the two traditions made a distinction between the imam and the 
follower, and the truth in this is that the tradition of Anas requires—through 
the implication of its text—that the imām does not say “rabband wa lag] 
hamd”, and that the follower does not say “samia Allāhu liman hamidah”, 
while the tradition of Ibn Umar requires explicitly that the imam says 
“rabbanä wa laPal-hamd”. It is not proper that an explicit text be given up 
because of an implication of the text, as the explicit text is stronger than its 
implication. The tradition of Anas requires, through its general application, 
that the follower is to say “samia Allāhu liman hamidah”, in conformity with 
the general implication of the words, “The imam has been appointed so that he 
may be followed”, while it implies that he should not say these words. Thus it 
becomes .necessary to make a choice between- the general meaning and the 
implication of the text, and there is no dispute that the general meaning is 
stronger than the implication of the text, though the general meaning can also 
vary with respect to strength and weakness, and it is not unlikely that some 
implications can be stronger than the general meanings. The issue, then, upon 
my life, is one that is subject to interpretation, that is, with respect to the 
follower. 


2.3.2.4.2. Issue 2 


This relates to the prayer of one standing behind one who is seated. The gist 
of the opinions is that the healthy person is not to pray an obligatory prayer 
while seated when praying alone or as an imam, because of the words of the 
Exalted, “And stand up with devotion to Allah”. 127 There were three opinions 
about the-case of the follower who was in sound health and prayed behind an 
imam who was not well and prayed while seated. The first opinion is that the 
follower is to pray behind him in the sitting posture. Included among those 
who upheld this opinion are Ahmad and Ishaq. The second opinion is. that he 
should pray standing behind (the imdm). Abū Umar ibn ‘Abd al-Barr has 
said that this is the opinion of most of a body of jurists of the provinces: al- 
Shafi, his disciples, Abū Hanifa, his disciples, the Zahirites, Abū Thawr, 
and others. These jurists made an addition saying that the followers are to pray 
behind him while standing even if he is unable to bow and prostrate and 
merely makes a gesture (with his head). Ibn al-Qasim has related that the 
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: imima of a person seated is not permitted, and that if they pray behind him 
f seated or standing, their prayer is void. It is related from Malik that they are to 
$ repeat their prayers before the expiry of the time, but this has been based on 
È the idea of disapproval not prohibition, though the first opinion is well-known 
È from him. 

f The reason for their disagreement springs from the conflict of traditions 
k over this (issue), and also the conflict of ‘amal with traditions, that is, the 
f practice of the people of Medina according to Malik. There are two conflicting 
$ sraditions in this. The first is the tradition of Anas that the Prophet (God’s 
i peace and blessings be upon him) said, “If he prays while sitting then you 
should pray while seated”. A tradition from ‘Æisha conveys the same 
meaning. Her tradition says that the Prophet (God’s peace and blessings be 
= upon him) prayed seated while complaining (he was not well). The people 
wanted to pray behind him while standing, but he gestured to them that they 
should be seated. When he had finished, he said, “The imam has been 
appointed so that he may be followed. If he bows, you must bow, and when he 
straightens up, you must straighten up too. If he is seated, then. you must pray 
while seated”. The second tradition is from ‘Aisha “that the Messenger of 
Allah (God’s peace and blessings be upon him) went out to the people when he 
was ill, an illness from which he [later] died. He reached the mosque and 
found Abi Bakr leading the people.in prayer. Abu Bakr began to retreat, but 
the Messenger of Allah (God’s peace and blessings be upon him) gestured to 
him that he should stay where he was. The Messenger of Allah (God’s peace 
and blessings be upon him) sat down beside Abū Bakr, who then followed the 
Messenger of Allah’s in prayer and the people followed Abū Bakr in the 
prayer”. 

The jurists adopted two methods for interpreting these traditions: the 
method of abrogation (maskh) and the method of preference. Those who 
adopted the method of abrogation maintained that the apparent meaning of 
‘Misha’s tradition is that the Prophet (God’s peace and blessings be upon 
him) led the people in prayer and Abii Bakr was the transmitter, for it is not 
possible that there be two imams for the same prayer. Further, the people were 
standing and the Prophet (God’s peace and blessings be upon him) was sitting. 
Thus, this is necessarily an act of the Prophet (God’s peace and blessings be 
upon him), and since it was later (shortly before the end of his life) it abrogates 
his prior acts (related to the same issue). Those who adopted the method of 
preference, preferred the tradition of Anas, for they said that the tradition of 
‘Misha has varying narrations over the question of who was the imdm, the 
Messenger of Allah (God’s peace and blessings be upon him) or Abū Bakr. 
Malik, however, has no basis for reliance in transmission, as both traditions 
agree on the permissibility of imdma while sitting, and they only differ about 
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the’standing or sitting of the follower. This led Abi Muhammad ibn Hazm to 
say that in the tradition of ‘A?isha there is nothing to show whether the 
people prayed while standing or sitting, and it is not proper to relinquish the 
expressed rule in favour of a rule that has not been expressly stated. 

Abū Umar said that Abū al-Mus‘ab has recorded in his Mukhtasar from 
Malik that he said, “The people are not to follow (in prayer) anyone who js 
sitting. If he leads them while sitting, their prayer and his prayer is invalid, 
because the Prophet (God’s.peace and blessings be upon him) has said, ‘No 
one after me is ever to lead others while sitting’”. Abū “Umar states that this 
tradition is not deemed authentic by the.traditionists, for it has been narrated 
by Jabir al-JuS&fi as a mursal (the Companion supposed to have related the 
tradition is dropped). His tradition that he relates with a complete chain is not 
considered as sufficient proof, so how can his mursal tradition be accepted? It js 
related by Ibn al-Qasim of Malik that he used to argue on the basis of what 
was related by Rabi‘a ibn Abi ‘Abd al-Rahman “that the Messenger of Allah 
(God’s peace and blessings be upon him) went out to the people when he was 
ill, and Abii Bakr was praying as the. imam. The Prophet prayed following the 
prayer of Abū Bakr and then said, ‘No Prophet has died until he has prayed 
behind a man from his umma”. There is no evidence in this unless it is 
believed that he followed Abū Bakr in prayer as the prayer of an imam who 
takes up a sitting posture is not permitted. This is mere conjecture for which 
an explicit text cannot be relinquished; besides, the tradition is weak. 


2.3.2.5. Section 5: Description of the following 


This comprises two issues. First is the time of the initial takbir, while the 
second is the kukm of the person whe raises his head before the imdm does so. 
In their dispute over the initial takbir, Malik preferred that the follower 
should pronounce it after the imam has finished pronouncing it; if he 
pronounces it with the imam he (Malik) still holds it to be valid, while some 
said that it is not so. But if he pronounces it before the imam it is not 
acceptable. Abii Hanifa and others have said that he may pronounce the takbir 
with the imdém, but if he finishes the pronouncement before the imam it 
becomes invalid. There are two narrations from al-Shafi‘T on this. First is like 
the opinion of Malik and this is the better known opinion, and the second is 
that if the follower pronounces takbir before the imam it becomes invalid. 
The reason for disagreement is that there are two conflicting traditions on 
‘this issue. The first includes the words of the Prophet (God’s peace and 
blessings be upon him), “If he pronounces takbir, you should pronounce it 
too”. The second is the narration “that the Prophet (God’s peace and blessings 
be upon him) pronounced the initial takbir in one of his prayers and then 
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estured to the people that they should wait. He went away and then returned’ 

with remnants of moisture on his head”. The apparent meaning of this is that 
his takbir was pronounced (again) after theirs, for his takbir before this was not 
counted because of the absence of purification. This too is based upon his (al- 
snafic’’s) principle that the prayer of the follower is not dependent upon the 
prayer of the imam. There is no indication in the tradition ‘whether they 
renewed their takbir. Thus, it is not proper to interpret it either way without 
evidence. The principle, however, is to follow (the imam), which can only be 
after the imdm’s pronouncement of takbir. 

About the person who raises his head (from the ruk‘ or bowing or sujiid or 
prostrating) before the imam, the majority are of the view that he has made an 
error, but his prayer is valid and it is obligatory on him to revert and follow 
the imam. Yet, a small group of jurists held that his prayer is nullified because 
of the proclaimed warning related to it, namely, the words of the Prophet 
(God’s peace and blessings be upon him), “Is the person, who raises his head 
before the imam, not afraid that Allah may turn his head into the head of 
donkey”. 


2.3.2.6. Section 6: What the imam performs on behalf of the follower 


They agreed that that no exemption is granted to the follower from the 
obligations of prayer, except for the recitation. They disagreed about this (the 
recitation by the follower) holding three opinions. First, some held that the 
follower should undertake his recitation behind the imam in prayers with 
inaudible recitation, but he should not recite behind him when the recitation is 
audible to him. Second, that he should not recite behind the imam at all. 
Third, that he should recite the umm al-Kitab and the rest in the case of 
prayers with inaudible recitation, and only the umm al-Kitab in the case of 
prayers with audible recitation. Some made a distinction between the case of 
prayers with audible recitation when the follower can hear the smam’s recitation 
and when he cannot hear him. Thus, they. made recitation obligatory for him 
when he cannot hear the tmam, but they prohibited him from doing so when 
he can hear him. The first view was held by Malik, except that he preferred 
recitation in the case of inaudible recitation. The second opinion was held by 
Abū Hanifa and the third by al-Shafit. Ahmad ibn Hanbal made the 
distinction between the situation where the follower is able to hear the imdm’s 
recitation and -the situation where he is not. 

The reason for their disagreement stems from the conflict of traditions on 
this topic and the interpretation of some on the basis of others. There are four 
traditions on the topic. The first is the saying of the Prophet (God’s peace and 
blessings be upon him), “There is no prayer, except with the fatikat al-Kitab”. 


172 THE DISTINGUISHED JURIST’S PRIMER 


This is in addition to the traditions conveying the same meaning, which wes 
have discussed under the issue of the obligation of recitation. The second jg a 
tradition recorded by Malik from Abū Hurayra that the Messenger of Allah 
(God’s peace and blessings be upon him) finished his prayer reciting in a, 
audible voice, and said, “Did one of you recite with me just now”. A man saiq 
“Yes, I did O Messenger of Allah”. He said, “I say: How am I being 
challenged in the (recitation of the) Quran”. The people stopped reciting 
while praying behind the Messenger of Allah (God’s peace and blessings þe 
upon him) when the recitation was made in an audible voice. The. third is the 
tradition of “Ubada ibn al-Samit, who said that “the Messenger of Allāh 
(God’s peace and blessings be upon him) led us in the morning prayer and the 
recitation became difficult for him. When he had finished he said, ‘I see that 
you recite behind the imam’. We said, ‘Yes.’ He said, ‘Do not do it, except for 
the umm al-QuPan’”. Abū Umar said that the tradition of Ubada here is a 
narration from Makhul and other narrations have continuous chains and are 
authentic. The fourth tradition is that of Jabir from the Prophet (God’s peace 
and blessings be upon him), who said, “The recitation of a person who has an 
imam leading him is undertaken by the imam”. There is also a fifth tradition 
that has been declared authentic by Ahmad ibn Hanbal. It is the narration that 
reports the Prophet (God’s peace and blessings be upon him) as saying, “When 
the imam recites listen silently”. 

The jurists disagreed about the manner of reconciling these traditions. 
There were some who exempted the recitation of the umm al-Qurdn alone 
from the proscription of recitation during audible recitation of the imam, on 
the basis of the tradition of Ubada ibn al:Samit. There were those who 
exempted from the general implication of the words of the Prophet, “There is 
no prayer without the (recitation of) the fatihat al-Kitab”, only the case of the 
follower in a prayer with audible recitation, because of the prohibition of 
recitation in a prayer with audible recitation occurring in the tradition of Abu 
Hurayra. They supported this with the words of the Exalted, “And when the 
Quran is recited, give ear to it and pay heed, that ye may obtain mercy”, 28 
They said: that this was related to prayer. Some of them exempted (from the 
proscription) the obligatory recitation of the follower in group prayers, 
whether the prayer was with inaudible or audible recitation, and they confined 
the obligation of recitation to the cases of an imdm and the single worshiper 
taking, into account the tradition of Jabir. This is the opinion of Abū Hanifa. 
Thus, the tradition of Jabir became for him an evidence restricting the words 

' of the Prophet (God’s peace and blessings be upon him), “Recite whatever you 
can”, for he does not specify the recitation of the umm al-Quran in prayer, 
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F ut he does prescribe the recitation of any Quranic passage, as explained 
# ior. The tradition of Jabir, however, was related as marfă (reaching the 
F prophet) only through the isndd of Jabir al-JuSafi, and there is no force in a 
tradition related as marfu: through him alone. Abū “Umar said that it is a 


tradition that is not deemed authentic, except the marfu‘ narration of Jabir. 


23.2.7. Section 7: Things invalidating the prayer of the imam and extending the 


invalidity to the prayer of the follower 


They agreed that if he (the imam) is suddenly overcome by hadath (like 
” releasing wind) during prayer and stops, the’ prayer of the followers is not 
>" invalidated (they continue individually or one of them steps forward and leads 
. them). They disagreed over the case where the imam leads them in prayer in a 
state of ritual impurity, and they come to know of this after the prayer. A 
group of jurists said that their prayer is valid, while another group said that 
their prayer is invalid. A third group made a distinction on the basis of 
whether the imam was aware of his sexual defilement or was ignorant of it. 
They said that if he was aware of it their prayer is invalidated, but if he was 
unaware of it their prayer is not invalidated. The first opinion was held by al- 
Shafi and the second by Abū Hanifa, while the third was held by Malik. 

The reason for their disagreement derives from their dispute over whether 
the validity of the follower’s prayer is dependent upon the validity -of the 
imam's prayer. Those who did not consider it to be dependent said that the 
prayer is valid, while those who considered it to be dependent said that their 
prayer is invalidated. 

Those who made a distinction between forgetfulness and intentional silence 
took into account the apparent meaning of the preceding tradition, which says 
“that the Prophet (God’s peace and blessings be upon him) pronounced the 
takbir in one of his prayers and then (interrupting his prayer) gestured to the 
people that they should wait. He went away and on his return there were 
remnants of moisture on his body”. The apparent meaning of this is that they 
continued their prayer (building upon the part they. prayed before the Prophet 
interrupted his prayer). Al-Shafi‘l (supporting this ruling) argued that had 
their prayer been dependent upon his prayer they would certainly have 
recommenced the prayer (with a fresh takbir). 


2 
d 


hey 


2.3.3. Chapter 3 The Friday Congregational Prayer (Jumu‘a) 


The comprehensive discussion of the principles of this chapter is covered in 
four sections. The first section is about the obligation of jumu‘a prayer and 


174 THE DISTINGUISHED JURIST’S PRIMER 


about the person on whom it is obligatory. The second is about the Conditions 
for jumu‘a. the third is about the elements (arkan) of jumu‘a. The fourth is 
about the akkam of jumu'a. 


3 


2.3.3.1. Section I: The obligation of jumu and the person on whom it is 
obligatory 


The majority of the jurists uphold the universal obligation of the jumyg 
(Friday) prayer, as a substitute for another obligation, which is the zuhr prayer, 
and also because of the apparent meaning of the words of the Exalted, “O ye 
who believe! When the call is heard for the prayer of the day of the 
congregation, haste unto remembrance of Allah and. leave your trading. That js 
better for you if ye did but know”.!?? The command here necessitates an 
obligation. Further, because of the words of the Prophet (God’s peace and 
blessings be upon him), “Let people desist from neglecting the Friday prayers, 
or Allah will stamp their hearts”. A group of jurists maintained that it is a 
communal obligation (fard kifaya), and from Malik there is an isolated opinion 
that it is a sunna. 

The reason for this disagreement stems from its similarity to the {d prayer, 
because of the words of the words of the Prophet (God’s peace and blessings 
be upon him), “This day has been determined to be an ‘id by Allah”. 

The person on whom it is obligatory is one who fulfils the conditions for the 
obligation of prayer, the discussion of which has preceded, and who meets four 
additional conditions, two of them are agreed ‘upon and two are disputed. The 
two that are agreed upon are being a male, and being in sound health. Thus, it 
is not binding upon a woman, nor upon a sick person, but if they attend, their 
jumu'a prayer would be valid. The disputed conditions are (not) being a 
traveller and (not) being a slave. The majority maintain that jumu‘a is not 
obligatory on them, while Dawiid and his disciples maintained that it is 
obligatory. 

The reason for disagreement arises from their dispute over the authenticity 
of the tradition related to this issue, which is the saying of the the Prophet 
(God’s peace and blessings be upon him), “Jumu‘a is a duty that is obligatory 
upon each Muslim living among a group, except for four persons: an owned 
slave, a woman, a minor, and one who is sick”. In another version the words 
. are “except for five”, and the words “a traveller” are added. The tradition has 
not been deemed authentic by most of the (Aadith) scholars. 
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d 13.3.2: Section 2: The conditions for jumua 


Í They agreed that- the conditions of the Friday prayer are the very conditions 
: determined for obligatory prayers, that is, the eight preceding conditions, 
E except for the time and the call for prayer, for they disagreed about these. 


Similarly, they disagreed about the conditions specific to.the Friday prayer. 

With respect to the time (of the jumu‘a prayer), the majority of the jurists 
maintained that it is the time for zuhr itself, that is, the time of the declining of 
the sun, and that it is not permitted before the declining of the sun. A group of 
jurists, including Ahmad ibn Hanbal, maintained that it is permitted to 
observe it before the declining of the sun. 

The reason for this disagreement stems from the dispute over the meaning 
of the traditions urging the early observance of the Friday prayer, like the one 
recorded by al-Bukhari from Sahl ibn Sad, who said, “We did not take lunch 
or a midday nap, during the time of the Prophet (God’s peace and blessings be 
upon him), until after the Friday prayer”; likewise another report says, “that 
they used to pray and return before the walls had cast their shade”. Those who 
understood from these traditions that the prayer was observed before the 
declining of the sun permitted it, while those who only interpreted them to 
mean (just starting with the) takbir did not permit it, so-that the sources may 
not conflict with each other on this topic. The reason (for upholding this 
interpretation) is that it is established through the tradition of Anas ibn Malik 
“that the Prophet (God’s peace and blessings be upon him) used to pray when 
the sun had declined”. Further, as the Friday prayer is a substitute for the 
(regular) zuhr prayer, it is necessary that its time be the time for zukr. It 
therefore becomes necessary by way of reconciliation to construe those 
traditions so that they apply to takbir, for they do not indicate explicitly that 
the time (for the Friday prayer) starts before the declining of the sun, and that 
is what the majority uphold. 

The majority of the jurists agree that the time of adhdn (for the Friday 
prayer) starts when the imam seats himself at the pulpit. They disagreed, 
however, on whether a single mPadhdhin or more should make the call for 
prayer in front of the imam. Some of them maintained that only one 
mwadhdhin is to make the call while facing the imam, and this is the call with 
which buying and selling are declared prohibited. Some other jurists said that 
there should be two madhdhins, and not more, who are to make the call, 
while others have said that in fact three of them should make the call. The 
teason for the disagreement derives from the conflict of traditions about this. It 
is recorded by al-Bukhari from al-S#ib ibn Yazid that he said, “The call on 
Friday, during the time of the Prophet (God’s peace and blessings be upon 
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him) and also during the time of Abū Bakr and “Umar, was made when the 
imam had seated himself at the pulpit. When at the time of Uthman the 
population had increased, a third call was instituted to be delivered from qj. 
Zawra”. It is also related from al-S?ib ibn Yazid that he said, “In the time of 
the Messenger of Allah (God’s peace and blessings be upon him) there was 
only one mPadhdhin for the Friday prayer”, It is related from Sa‘id ibn aj- 

Musayyab that he said, “The call for the Friday prayer during the periods of 
the Messenger of Allah (God’s peace and blessings be upon him) and Abū 
Bakr and “Umar used to be a single call when the imam came out, but when jt 
was the time of Uthman and the population increased he added’ to the one 
initial call in order to induce the people to get ready for the Friday prayer”, 
Ibn Habib has related “that the madhdhins during the time of the Messenger 
of Allah (God’s peace and blessings be upon him) used to be three”. 

A group of jurists followed the apparent meaning of the report by al-Bukhary 
and maintained that on Friday two m@adhdhins are to make the call. Some 
other jurists maintained that there should be a single mw#adhdhin. They said 
that the meaning of the words “When-it was the time of Uthman and the 
population increased, a third call was instituted”, is that the second call was 
the igama. Others adopted what is reported by Ibn Habib, although the 
traditions of Ibn Habib are weak according to the traditionists, especially those 
that only he has related. 

It is agreed upon by all, in the conditions of obligation and validity of the 
Friday prayer, that a condition for it is the congregation (jama‘a), but they 
differed about the (minimum) number in the congregation. Some of them said 
that one person with the imam is sufficient. This is the opinion of al-Tabari. 
Some said that there should be two persons besides the imām. Some said that 
there should be three persons besides the idm; this is the opinion of Abu 
Hanifa. Some of them stipulated the presence of forty persons, which is the 
opinion of al-Shafiit and Ahmad, while some said there should be thirty. 
Some did not fix a number, but said that it should be a number sufficient to 
establish a settlement. Thus, according to this opinion, which was held by 
Malik, it (Friday prayer) is not permissible with three or four persons. 

The reason for their disagreement stems from their dispute over the 
minimum number that can be referred to in the plural whether this is three or 
four or two, and whether the imam is included in. this number. Further, 
whether the plural for purposes of this prayer is the minimum that is applied 
in most cases, which is more than four or three. Those who maintained that 
the condition here is designation with the minimum to which the plural is 
applied—and for them the minimum for the plural was two—said that the 
jumu‘a is valid with two persons, the imdm and another; this was the view of 
those who included the imdm in the count, but if they were among those who 
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q did not include the imdm in the count, they held that it is valid with two 
persons besides the imam. Those for whom the minimum for plurality was 
f three, and they were not including the imam in the count, said that jumu‘a is 
t yalid with three persons besides the imam, but if they were among those who 
6 included the imam in the count, their opinion conformed with the opinion of 
$ those who said that the minimum for plurality was two while not counting the 
jmam in the congregation. Those who took into account what is usually applied 
to a congregation by custom, said that it is not valid with two or with four, and 
they did not fix a minimum limit for this. As the condition for the (validity of) 
Friday congregation was that it be held in a permanent settlement, they fixed 
for this a number of people who are able to establish a permanent settlement 
by themselves. This is Malik’s opinion (God bless him). Those who fixed the 
number at forty did so relying on the report that this was the number of the 
group who held the Friday prayers for the first time (in Medina, just before 
the Hijra of the Prophet). This, then, is one of the conditions of the Friday 
prayer, that is, conditions of obligation and conditions of validity, as in the 
conditions for the Friday prayer, some are the conditions of obligation alone, 
while there are others that combine the two factors, I mean, they are the 
conditions of obligation as well as those of validity. 

The second condition (of obligation and validity) is that it should be held in 
a (permanent) settlement (and the believer must be a resident there, not a 
traveller). The jurists agreed about this because of their agreement that the 
Friday prayer is not obligatory for a traveller. This is opposed by the Zahirites 
who hold that the jumu‘a is obligatory for a traveller as well. Abū Hanifa 
stipulated that there should be a permanent settlement and a (governing) 
authority along with it, but he did not stipulate a number. 

The reason for disagreement in this matter arises from whether or not the 
circumstances prevailing at the time the Prophet (God’s peace and blessings be 
upon him) held this prayer are to be considered as conditions for the validity 
or for the obligation of this prayer. It happened that the Prophet (God’s peace 
and blessings be upon him) always observed this prayer in a congregation in a 
permanent settlement (village or town) and in a central mosque. Those who 
maintained that the linking of these surroundings with his prayer renders them 
conditions for the Friday prayer stipulated their existence as a condition. 
Those who linked (only) some of these (elements) with his Friday prayer 
stipulated (only) these as conditions to the exclusion of others. This is like the 
stipulation by Malik of observing it in a mosque, and dropping the condition 
that it should take place in a permanent settlement and that there should be (a 
ruling) authority. In relation to this topic, we may add that the jurists disputed 
other points, like their disagreement over whether two or more Friday 
congregations could take place in one town. 
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The reason for their disagreement in stipulating some of these related 
circumstances and acts is that some of these circumstances are more suited to 
the acts of prayer-than others. It is for this reason that they agreed upon the 
stipulation of performing it in a congregation as congregating is a legal feature 
of the Muslim prayer. For this reason also Malik did not-stipulate that the 
observance of the Friday prayer in a congregation should be conditional on the 
existence of a settlement and a supervising authority, because he did not 
consider these as either representative features of prayer or circumstances 
closely related to prayer. Yet he stipulated that the Friday congregation be 
held in a mosque as the mosque is closely related to prayer. His disciples, 
however, differed to the extent of whether the mosque should have a roof, and 
whether it is a condition that Friday prayers are regularly held in this mosque. 
Perhaps this amounts to too much probing, and the Din of Allah requires ease, 
Someone may raise the objection that if all these were the conditions for the 
validity of prayer, the Prophet (God’s peace and blessings be upon him) would 
not have remained silent about them and he would not have failed to give the 
explanation because of the words of the Exalted, “We have revealed unto thee 
the Remembrance that thou mayst explain to mankind that which hath been 
revealed for them”,!°° and His words, “And We have revealed the Scripture 
unto thee only that thou mayst explain unto them that wherein they 
differ”.!5! Allah guides to what is right. 


2.3.3.3. Section 3: The elements (arkan) of jumu‘'a 


The Muslim jurists agreed that the elements (major parts of the Friday prayer) 
are the khutba (sermon) and the two rak‘as after the khutba. Within this they 
agreed about five issues that are the principles of this topic. 


2.3.3.3.1. Issue 1 


Whether the khutba is a condition for the validity of this prayer and whether it 
is one of its elements (arkan). The majority maintained that it is a condition as 
well as an element. A group of jurists said that it is not obligatory, while the 
majority of the disciples of Malik maintained that it is obligatory, except for 
Ibn al-Majishin. 

The reason for their disagreement stems from the principle that has already 
been discussed, whether all things and circumstances existing at the time the 
Prophet used to hold the Friday prayer should necessarily constitute the 


130 Quran 16 : 44. 
131 Quran 16 : 64. 
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F. conditions for its validity. Those who maintained that the khutba is one of the 
_ circumstances specific to this prayer, especially when it is taken into account 
that it is a substitute for the two rakas that have been reduced from the (zuhr) 
prayer, said that it is an element of this prayer and one of the conditions of its 
=. validity. Those who maintained that its purpose is the usual exhortation that is 
| the aim of all sermons, held that it is not a condition for this prayer. One 
group of jurists argued on the basis of the words of the Exalted, “haste unto 
remembrance of Alla » 132 saying that this means the sermon. 


7.3.3.3.2. Issue 2 


Those who upheld that the sermon is an obligation differed about the 
minimum length of the sermon. Ibn al-Qasim said that it is the minimum 
length that can be called a sermon inthe usage of the Arabs, including a word 
of praise for Allah (a/-Hamd) at the beginning. Al-ShafiT said that the 
permitted minimum requirement-of a sermon is that it should be in two parts 
during which the speaker (:mdm) shouldbe standing and that they should be 
separated by a short interval for sitting, and that at the beginning of each part 
he should pronounce words praising Allah (a/-Hamd); pray for the Prophet 
and preach piety. He should also recite a passage from the Quran in the first 
part of the sermon and pray for the believers in the second ‘part. 

The reason for their disagreement over this issue is their dispute over the 
meaning of the minimum permissible length whether it is the literal or the 
technical meaning? Those who maintained that the permitted length is the 
literal minimum did not stipulate in it anything of the words that have been 
traced to the Prophet (God’s peace and blessings be upon him) in his sermons. 
Those who maintained that the permitted length is the minimum to which the 
technical meaning applies stipulated that it should include words that were 
regularly included in the sermons of the Prophet (God’s peace and blessings be 
upon him), that is, not just occasional words. 

The reason for this disagreement is that the sermons that have been 
transmitted from hirn contained words regularly used and also occasional 
remarks. Those who took -into account the occasional remarks and preferred 
the kukm emanating from them said that a sufficient length is the minimum to 
which the literal term applies, that is, the meaning of the term khutba in the 
usage of the Arabs. Those who took into account the regularly delivered 
speeches and gave predominance to their hukm said that the permitted length 
is the minimum. to which the term k4utba is applied in legal usage and practice. 

Sitting down (between the two parts of the sermon) is not a: condition: for 
the khutba in Malik’s view, and it is a condition, as we have said, in al- 


132 Quran 62 : 9. 
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Shafif?s view. The reason is that those who attributed to it the ordinary 
meaning of being a rest for the khatib (speaker) did not consider it to 
be a condition, while those who considered it to be a ritual deemed it a 
condition. 


2.3.3.3.3. Issue 3 


There are three different opinions about maintaining silence while.the imam is 
delivering the sermon. Some of the jurists held that-silence is obligatory under 
all circumstances and then it is a binding Aukm of the sermon. These were the 
majority: Malik, al-Shafisi, Abū Hanifa, Ahmad ibn Hanbal, and all ‘the j jurists 
of the provinces. They are, however, divided into three groups. Some 
permitted the utterance of a blessing for a person who has sneezed, and also 
permitted responding to salutations; others distinguished between exclamation 
of a blessing and salutations, saying that one may respond to salutations, but 
not bless. The second view is the opposite of the first, that is, speech during 
any stage of the sermon is permitted, except when the Quran is being recited 
during it. This is related from al-Sha%r, Sa‘Qld ibn Jubayr, and [brahim al- 
Nakha‘T. The third opinion makes a distinction between the worshippers who 
can hear the sermon and those who cannot. The worshippers who can hear the 
sermon should maintain silence, but those who cannot hear it are permitted to 
occupy themselves in the remembrance of Allah or to discuss religious issues. 
This was the opinion of Ahmad, ‘At@, and a group of jurists. 

The majority maintain that if a person: talks (during the sermon) his prayer 
is not invalidated; but it is related from Ibn Wahb that if a person indulges in 
idle talk he is obliged to pray the four rakas of zuhr (i.e. his Friday prayer is 
invalidated). 

The majority upheld the obligation.of maintaining silence because of the 
tradition of Aba Hurayra that the Prophet (God’s peace and blessings be upon 
him) said, “If you say to your companion ‘Be silent’, during Friday prayer 
while the imdm is delivering the sermon, then, you have indulged in idle 
talk’”. Those who did not deem this obligatory, for them I do not recall an 
analogy, unless they were of the view that this matter is in conflict with the 
implication of the text in:the words of the Exalted, “And when the Quran is 
recited, give ear to it and pay heed, that ye may obtain mercy”, that is, 
there is no obligation to maintain silence for what is besides the Quran, but 
this is weak, Allah knows best. It is more probable that this tradition did not 
reach them. 

iIn the case of their disagreement about responding to the salutation and 
about blessing the person sneezing, the reason for disagreement stems from the 
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conflict between the general command to do so and the general command to 
maintain silence, the likelihood is that each is an exemption from the other. 
Thus, those who exempted from: the general command to maintain silence 
during the jumu‘a sermon the command to respond to the salutation and to 
bless the person sneezing permitted them, while those who exempted from the 
general command to respond to the salutation, and to bless the person 
sneezing, the proscription of speaking during the Friday sermon, did not 
permit either. Among those who made a distinction between the two 
utterances, some exempted the response to a salutation from the proscription 
of speaking during the Friday sermon, and some exempted the expression of 
blessings for one who has sneezed. Each one of these two groups adopted one 
of these exemptions, about which it was convinced because of the strength in 
one general application and a weakness in the other. The reason is that the 
command for maintaining silence is general with respect to speech and 
particular with respect to time, while the command to respond to salutation 
and to utter blessings is general with respect to time and -particular with 
respect to speech. Those who exempted the particular time from: general 
speech did’ not permit, during the sermon, the response to salutation or 
blessing one who has sneezed, while those who exempted particular speech 
from the proscription of general’ speech permitted it. 

The correct method is not to adopt an exemption of one of the general 
implications from one of the particular implications, except on the basis of an 
evidence. If this becomes difficult then a preference among the general and 
particular implications is to be investigated, and preference is to emphasize the 
commands: The discussion of all this is lengthy, but it should be known in 
brief that if the commands have equal strength and the general and particular 
implications are also equal in strength, and there is no evidence as to’ which is 
to be exempted from the other a dead end is inevitably reached, though this 
rarely happens. If this is not the case, then, the preference between general and 
particular meanings occurring in such cases involves an investigation of all 
kinds of relationships that exist between the particular and general meanings. 
These are four. Two general meanings possessing the same strength and two 
particular meanings having the same strength, are not to be exempted, one 
from the other, except on the basis of another evidence. The second case is the 
opposite of this, and this may be a particular meaning of extreme strength or a 
general meaning of extreme weakness. In such a case it is to be adopted, in fact 
it is necessary, that is, exempting the particular from the general. The third is 
the case of two particular meanings of the same category and a general 
meaning that is weaker than the other (general meaning). In this case it is 
necessary to restrict the weaker general meaning. The fourth case is that of two 
general meanings of the same category along with one particular meaning that 
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is stronger than the other. In such a case it is necessary that the hukm be 
assigned to the stronger particular meaning. All this takes place when the 
commands are equal in emphasis. If that is different, the orders are all changed 

and the measures are applied equally to the implications of the words as well as 
to the commands. Because of the difficulty of ordering sich atens, it is said 
that each mujtahid is correct or, at least, he is not at fault.’ 


2.3.3.3.4. Issue 4 


They disagreed about whether a person who arrives in the mosque for Friday 
prayers when the imam is already at the pulpit, is to begin offering the (two 
required) rak‘as. Some of the jurists maintain that he is not to pray, and this 
is Malik’s opinion, while others maintained that he is to offer the raks. 
The reason for their disagreement arises from the conflict of analogy with 
the general implication of the tradition. The general implication of the words 
of the Prophet (God’s peace and blessings be upon him), “When one of you 
arrives in a mosque, he is to offer two raks”, conveys that anyone entering a 
mosque on a Friday is to offer two rakas even if the imam. is delivering the 
sermon. The evidence of the command of paying attention to the speaker in 
silence requires that the entrant is not to occupy himself with anything that 
distracts him from silent attention, even if such an activity is worship. The 
general meaning of this tradition is supported by the authentic tradition of the 
Prophet (God’s peace and blessings be upon him), “When one of you enters 
the mosque when the imam is delivering the sermon, he should offer two short 
rak‘as”. It is recorded by Muslim in some of its versions. Most versions of 
this tradition say, “The Prophet (God’s peace and blessings be upon him) 
ordered a man who had entered the mosque that he should pray”. He did not 
say, “When one of you enters the mosque . . ”. This leads to a disagreement on 


14 The problem described by the author requires some understanding of the subject of wäl al-figh. A 
brief explanation might -help. The ahkdm of Allah are discovered or derived by the mujtahid from the 
commands occurring in the texts of the Quran and sunna. These commands have two attributes. The first 
is that the commands may or may not be expressed in decisive terms. If the command is expressed 
decisively, the resulting Aukm conveys an obligation (wujid). If a command is not expressed decisively, the 
resulting ukm may convey a recommendation (nadb). Now the same command may be expressed in general 
terms — and this is the second attribute — in which case it, will apply to al) cases falling under it, or it may be 
expressed in specific terms and will apply to a particular case. This however is not the end of the matter. A 
command may be expressed decisively in general terms, but it may be opposed to or conflict with another 
command also expressed decisively and in general terms. Is one to restrict the other? If so, then on what 
grounds? In the discussion above the issue is highly complex. There are four commands, two general and 
" two particular, that conflict with each other. The author is trying to explain how many combinations can 
arise, when some commands are to restrict the others, or when some are to be considered to be exemptions 
from the general rule contained in the others. He divides them into four cases, but assumes that all have the 
same attribute of decisiveness, that is all are conveying an obligation. He points out that if the assumption is 
changed, and we assume that some were expressed in decisive terms while others were not, then the order 
and relationships change and new priorities will have to be determined. 
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whether an addition by a single narrator, when he is opposed by the other 
narrators narrating through a common shaykh, is to be accepted. If the addition 
js proved authentic, it is necessary to act according to it, for it is explicit on a 

gint of dispute, and an explicit text is not to be opposed by analogy. It 
appears that what Malik has taken into account on this issue is ‘amal (practice 
of the jurists of Medina). 


2,3.3.3.5. Issue 5 

The majority of the jurists maintain that the recitation of the sēra of 
Juma’? in the first raka@ of the Friday prayer is an established practice 
(sunna), for its repetition is observed in the acts of the Prophet (God’s peace 
and blessings be upon him). Muslim has recorded from Abū Hurayra “that the 
Messenger of Allah (God’s peace and blessings be upon him) used to recite it 
in the first rak‘a during Friday prayers, and in the second (rak‘a) he used to 
recite sirat al-Mundfigin”.'5° Malik has related that al-Dahhak ibn Qays 
asked al-Nu‘man ibn Bashir what the Messenger of Allah (God’s peace and 
blessings be upon him) usually recited on a Friday after the sarat al-Jumu‘a. 
He said, “He used to recite (the sūra beginning with the words), ‘Hath there 
come unto thee the tidings of the Overwhelming? ”!37 Malik preferted that 
the practice conform with this tradition, though it would be good, in his view, 
if (the sära beginning with the words), “Praise the name of thy Lord the Most 
High”? was recited, for it is related from Umar ibn ‘Abd al-‘Aziz. Abū 
Hanifa, on the other hand, did not specify anything in this respect. 

The reason for their disagreement arises from the conflict -between the 
reported’ practice and analogy. Analogy dictates that there should not-be any 
sūra appointed for this purpose as is the case with the rest of the prayers, while 
the indication of practice requires that there an appointed sdras. 

The Qadi said that Muslim has recorded from al-Nu‘man ibn Bashir “that 
the Messenger of Allah (God’s peace and blessings be upon him) used'to recite 
on the occasion of the two {ds and Jumua (the sūra beginning with the 
words), ‘Praise the name of thy Lord the Most Highl! and also (the sära 
beginning with the words), ‘Hath there come unto thee the tidings of the 
Overwhelming? ”!® He said that if the Jd and Jumu‘a fell on the same day, 
they were recited in both prayers. This indicates that there is no appointed 
súra for this and they were not always recited in the Jumu‘a. 


135 Quran, chapter 62. 
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2.3.3.4. Section 4: The ahkam of jumua 


This topic covers four issues. First, the hukm of purification for Friday 
prayers. Second, on whom it is obligatory from among those living outside the 
town. Third, the desired time for moving toward the Friday congregation, 
Fourth, the permissibility of trading on Friday after the call has been made. 


2.3.3.4.1. Issue 1 


They disagreed about purification (bathing): for Friday prayers. The majority 
maintained that it is a sunna, while the Zahirites held that it is an obligation, 
There is no dispute, as far as I-know, that it is not a condition for the validity 
of this prayer. 

The reason for their disagreement stems from the conflict of traditions. On 
this subject, there is the tradition of Abu. Sa‘id-al-Khudri, being the words of 
the Prophet (God’s peace and -blessings be upon him), “Bathing for the 
jumu‘a is obligatory on each adult, like bathing after sexual defilemenr”, 
There ‘is also the tradition from ‘A?isha, who said, “The people, who were 
mostly workers, used to come for Friday prayers in the condition that they 
were, and it was said to them, ‘If only you had washed-yourselves’”. The first 
tradition is authentic by agreement, while the second has been recorded by 
Abū Dawid and Muslim. The apparent meaning of the tradition of Abū 
Said implies the obligation of bathing, while the apparent meaning of 
‘Pisha’s tradition conveys that it is only for purposes of cleanliness and is 
not a required ritual. It has been reported that “It is sufficient to perform 
ablution on a Friday, but if one takes a bath it is better”, This is explicit in 
eliminating the obligation. It is, however, a weak tradition. 

4 
2.3.3.4.2. Issue 2 
About the obligation of Friday prayers on one living outside a permanent 
settlement, a group of jurists have said that it is not obligatory on such a 
person, while another group has said that it is obligatory. These jurists differed 
extensively. Some said that if the distance between his place and the place of 
the congregation involves a journey of one day, it is obligatory on him to come 
to it. This is a deviant opinion. Some said that it is obligatory on him to come 
if the distance is within three miles. Others were of the view that it is 
obligatory on him to come to it from a distance up to which the call can 
normally be heard, and this is determined to be three miles from the place of 
" the issuance of the call. The latter two opinions are related from Malik. This 
issue is related to the conditions of obligation. 

The reason for their disagreement on this topic arises from the conflict of 

traditions. It is reported that the people used to come for Friday prayers from 
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an suburbs during the time of the Prophet (God’s peace and blessings be 

on him), which were up to three miles from Medina. Abū Dawud has 
be sorted that the Prophet (God’s peace and blessings be upon him) said, “The 
Friday prayer is obligatory on one who hears the call”. It is also reported that 
fuFriday prayer is obligatory on one who can return to his family by nightfall”, 
but this is a weak tradition. 


23.3.4.3. Issue 3 


‘Their disagreement about the preferred timings for setting off for the Friday 

prayer is based on the words of the Prophet (God’s peace and blessings be 

upon him), “If one sets off in the first hour, it is as if he has made an offering 

© of a camel. If one sets off in the second hour, it is as if he has made an offering 

i of a cow. If one sets off in the third hour, it is as if he has made an offering of 

a horned ram. If one sets off in the fourth hour, it is as if he has made an 
offering of a chicken. If one sets off in the fifth hour, it is as if he has made an 
offering of an egg”. Al-Shafi'l and a group of jurists believed that these hours 
are the hours of the day, and they recommended moving in the first hour of 
the day. Malik maintained that these are the parts of the single hour prior to 
the declining of the sun and after it. A group of jurists said that these are the 
parts of the hour before the declining of the sun. This appears to be the 
prominent opinion, because there is an obligation of making haste after the 
declining of the sun, except for those who maintain that greater merit can also 
be attached to obligatory acts. 


2.3,3.4.4. Issue 4 


In their disagreement over buying and selling at the time of the call (and 
thereafter before the prayer), a group of jurists have said that the sale is 
rescinded if the call has been made, while another group said that it is not 
rescinded. The reason for their disagreement stems from their dispute on 
whether the proscription of a thing, which is essentially permissible, when 
associated with another attribute, renders void the thing proscribed? 

The etiquette of Friday prayer covers three things: perfume, brushing the 
teeth (was done with a tooth-stick), and decent attire. There is no dispute 
about this because of the traditions related to the topic. 


2.3.4. Chapter 4 Prayers during a Journey 


In this chapter there are two sections. The first section is about curtailing the 
prayer and the second is about combining prayers. 
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2.3.4.1. Section 1: Curtailing prayers (while travelling) 


Travelling is effective in curtailing (quadruple)'*! prayers, by agreement, and 
is effective in combining prayers, with disagreement. 

The jurists agreed about the curtailment of prayers, except for a deviant 
opinion, which is the opinion of ‘Aisha, who maintained that curtailing 
prayers is not permitted, except for one in a state of fear, because of the words 
of the Exalted, “And when ye go forth in the land, it is no sin for you ty 
curtail [your] worship if ye fear that those who disbelieve may attack you, In 
truth the disbelievers are an open enemy to you”,!#2 They said that the 
Prophet (God’s peace and blessings be upon him) shortened’ his prayers for he 
was in a state of fear. 

They (the majority) differed over this on five points. First, about the hukm 
of curtailing prayers. Second, about the length of the journey to which 
curtailment applies. Third, the kind of journey that justifies curtailment, 
Fourth, the point from which the traveller may commence shortened prayers, 
Fifth, the duration in time for which it is permissible for the traveller to 
continue curtailing prayers, if he has stayed on at one place. 

With respect to the hukm of curtailing prayers, they held four different 
opinions. Some of them held that curtailing prayers is an obligation for the 
traveller and is determined for him. Some held that curtailing and completion 
are both obligatory for him by way of an option, like the option in case of 
expiation (kaffara). Some held that curtailing of prayers is a sunna, while 
others were of the view that it is an exemption and offering complete prayers 
has greater merit. The first opinion was held by Abū Hanifa, his disciples, and 
the Kifis as a whole, that is, it is a fixed obligation. The second opinion was 
held by some of the disciples of al-Shafi‘t. The third, that it is sunna, was 
held by Malik in the best known narration from him. The fourth, that it is an 
exemption, was held by al-Shafi‘T in the best known narration from him and 
it is supported by his disciples. 

The reason for their disagreement derives from the conflict between rational 
argument and the form of the command in.the transmitted evidence, and also 
the conflict of the evidence from the acts with the rational argument and the 
form of the words used in the transmitted evidence. The (rational) meaning 
arising from the curtailing of prayers for a traveller is an exemption because of 
the existence of hardship, just as he has been exempted in the case of fasting 
and other things. This also is supported by the tradition of Yaa ibn Umayya, 
who said, “I said to Umar that Allah has said ‘if ye fear that those who 
disbelieve may attack you’, intending thereby the curtailing of prayers during a 


141 That is, to pray two rakes instead of four, in the case of zuhr, ‘asr, and the Gska@ prayers. Thus, 
the curtailment does not apply in the case of the morning and the maghrib prayers. 
42 Quran 4 : 101, 
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P umey. He said, ‘I was also struck by what has struck you, so I asked the 
4 Messenger of Allah (God’s peace and blessings be upon him), and he replied, 
: qt is a charity that Allah has granted to you, so accept the charity’”. This 
f ,dicates an exemption. Further, there is the tradition of Abii Qalaba from a 
an from Bani ‘Amir, who came to the Prophet (God’s peace and blessings 
e upon him) and the Prophet (God’s peace and blessings be upon him) said to 
him, “Allah has lifted from the traveller the obligation for fasting and a part of 

rayer”. These two traditions are found in the Sahih compilations. All this 
4 indicates leniency, exemption, and the removal of hardship, and not that 
© curtailing of prayer is obligatory or a sunna. 

The tradition that contradicts, through the form of its words, the rational 
meaning and these traditions is the tradition of ‘Aisha, declared authentic by 
agreement, in which she said, “Prayer has been made obligatory two rak‘as at 
atime. The prayer during journey is this basic (unit), while the prayer within a 
settlement was increased”. The evidence arising from the acts (of the Prophet) 
that conflicts with: the rational meaning and with the meaning of the above 
transmitted traditions is what has been reported about the Prophet (God’s 
peace and blessings be upon him) that he shortened his prayer’ in all his 
journeys, and it has never been proved authentically that the Prophet had ever 
offered the complete prayer during a journey. Those who maintained that it is 
a sunna or an obligation with an option (wajib mukhayyar), interpreted it to be 
so, for it. did not prove to be authentic for them “that the Prophet (God’s 
peace and blessings be upon him) completed his prayer, or did what was 
similar”.-It therefore follows that it is one of several types, that is, either it is an 
obligation with an option or it is a sunna or it is a determined obligation for the 
traveller. Its being a fixed obligation, however, conflicts with the rational 
meaning, while its being an exemption conflicts with the transmitted words. 
Thus, it is necessary that it be (either) an obligation with an.option, or a sunna. 
This is a kind of reconciliation (of the evidences). They objected to the 
tradition of ‘Aisha for it is well-known of her that she used to offer the 
complete prayer. ‘At? has related from her that she said, “The Prophet 
(God’s peace and blessings be upon him) used to complete the prayer during a 
journey and he used to shorten it, he used to fast and give up fasting, he used 
to delay the zukr prayer and hasten the middle prayer, and he used to delay 
maghrib and‘ hasten “sh@”. It is also opposed by the tradition of Anas and of 
Abū Najth al-Makki, who said “that the Companions of Muhammad (God’s 
peace and blessings be upon him) used to travel together, with some of them 
offering the full prayer and others curtailing it, with some of them fasting 
when others were not. They did not find fault with each other nor did they 
disagree about the offering of full prayer by Uthmian and ‘A’isha”. This, 
then, is their disagreement on the first point. 
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In their disagreement on the second point, which concerns the length of the 
journey permitting curtailment of prayers, the jurists disagreed widely. Malik 
al-Shafi‘i, Ahmad, and. a large group of jurists held that prayer is to be 
shortened during (a journey of) four barids, which is a distance covered in one 
day moving at a medium pace. Abii Hanifa, his disciples, and the Kūfis saig 
that the minimum for which prayer is to be shortened is a journey of three 
days, and curtailing is for a person who travels from one region to another, 
The Zahirites said that curtailing prayers is permitted for each journey, 
whether to a near or distant place. l 

The reason for their disagreement stems from the conflict of the rational 
meaning with the words. Rationally speaking, the reason why travelling may 
occasion the curtailment of prayer is based on the hardship that exists, as in 
the case of fasting during -travel. If this is the case, then, then curtailing is 
permissible whenever hardship is found. Those who take into account only the 
letter of the law maintain that the Prophet (God’s peace and blessings be upon 
him) said, “Allah has removed from the (liability of) traveller fasting and a part 
of prayer”. Thus, anyone to whom the term traveller can be applied is 
permitted to curtail or to forgo (delay) fasting. They supported this with what 
has been recorded by Muslim from ‘Umar ibn al-Khattab “that the Prophet 
(God’s peace and blessings be upon him) used to curtail prayers during a 
journey of about seventeen miles”. 

A group of jurists, as we have said, adopted the fifth opinion maintaining 
that curtailing of prayers is not permitted, except to the person in a state of 
fear, because of the words of the Exalted, “And when ye go forth in the land, it 
is no sin for you to curtail (your) worship if ye fear that those who disbelieve 
may attack you. In truth the disbelievers are an open enemy to you”, !43 It is 
said that this was ‘Aisha’s opinion, They also maintained that the Prophet 
(God’s peace and blessings be upon him) used to curtail his prayers as he was 
in a state of fear. 

The basis for the disagreement of those who took into consideration the 
element of hardship stems from the disagreement of the Companions over this. 
Thus, the opinion about four barids is related from Ibn Umar and Ibn 
‘Abbas, and has been reported by Malik. The opinion about three days is 
related from Ibn Mas‘id, Uthman, and others. 

With respect to the third point that relates to the kind of journey for which 
curtailment is permissible, some of the jurists said that it is permitted in a 
journey undertaken to seek nearness to Allah, like kajj, umra, and jihad. 

‘ Those who upheld this opinion include Ahmad. Some of them permitted it in 
all permissible (mubah) journeys, thus, excluding journeys undertaken for evil 
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design. This was the opinion of Malik and al-Shafi'l. Some of them allowed it 
in any kind of journey whether for seeking nearness, permissible, or for evil 
design. This was the opinion of Abū Hanifa, his disciples, al-Thawri, and Abū 
Thawr. 

The reason for their disagreement springs from the conflict of the rational 
meaning, or the apparent meaning, with the evidence arising from the acts. (of 
the Prophet). Those who took into account the element of hardship or the 
apparent meaning of the term “journey” did not differentiate between one kind 
of journey or another. Those who took into account the evidence arising from 
the acts said that it is not permitted, except in a journey undertaken to seek 
nearness to Allah, as the Prophet (God’s peace and blessings.be upon him) did 
not ever curtail prayers, except during a journey undertaken to seek nearness 
to Allah. Those who distinguished between a permissible journey and one 
undertaken with unlawful design in mind did so through an enhanced 
application of the rule. The rule pertains to whether exemptions are permitted 
in the pursuit of unlawful things. In this issue -the rational meaning is in 
conflict with the apparent meaning, therefore the jurists differed over it. 

On the fourth point that relates to the question of from which spot may the 
traveller commence to curtail prayers, Malik stated in a/-Muwatta that 
prayers are not to be curtailed until the person has left the dwellings area on 
the outskirts of the village and he does not begin to offer full prayers till he 
reaches the first of such dwellings. It is also related from him that the person is 
not to curtail prayers in case of the well-populated village until he is at a 
distance of three miles from it and this, according to him in one narration, is 
the boundary for the area in which Friday prayers are obligatory on the 
persons living outside the centre of the town. The first opinion was adopted by 
the majority. 

The reason for this disagreement stems from the conflict between the 
meaning of the term and the evidence arising from the acts. This is so as the 
word “traveller” is applied to a person the moment he*commences his journey. 
Those who took into account the connotation of the term said that as soon as 
he goes beyond the houses: of the village he is to curtail prayers. Those who 
took into account the evidence of acts, that is, the acts of the Prophet (God’s 
peace and blessings be upon him), said that he is not to begin curtailing 
prayers, until he is at a distance of three miles from the houses of the village as 
this is established from the tradition of Anas, who said, “The Messenger of 
Allah (God’s peace and blessings be upon him) used to pray two rak‘as when 
he had travelled a distance of three miles or three fardsikh—Shuba doubted 
(which)”. 

In their disagreement over the time period for which a traveller may stop in 
a town (during his journey) and yet curtail his prayers there are many disputes; 
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Abū Umar has related about eleven opinions, but the well-known ones are 
those that are held by the jurists of the provinces, and they have three different 
opinions. First is the opinion of Malik and al-Shafitt that if the traveller 
decides to stay for four days he is to offer complete prayers. The second is the 
opinion of Abū Hanifa and Sufyan al-Thawri that if he decides to stay for à 
period of fifteen days he is to offer complete prayers. The third is the opinion 
of Ahmad and Dawid that if:he decides to stay for more than four days he js 
to offer complete prayers. 

The reason for disagreement arises from the fact that the matter is not 
expressly stated in the law, and using:analogy for such prescription is deemed 
weak by all. All of them therefore strived’ to argue for their opinion on the 
basis of the reported circumstances in which the Prophet (God’s peace and 
blessings be upon him) continued to curtail: prayers while he stopped on the 
way or he continued to treat prayers with the Aukm of a traveller. 

The first group argued for their opinion on the. basis of the report “that the 
Prophet (God’s peace and blessings be upon -him) stayed at Makka for three 
days and curtailed his prayer during his umra”. There is no evidence in this 
that this is the limit for curtailing prayers, m fact, it does furnish an evidence 
that the traveller is to curtail prayers when the stay is for three days or less. 
The second group argued for their opinion on the basis of the report that he 
(the Prophet) stayed at Makka and curtailed his’ prayers. This he did for about 
fifteen days in some versions, while it is also narrated (variously) as seventeen 
days, eighteen days, or nineteen days. This is recorded by al-Bukhari. Each 
version was adopted by some group. The third.group argued on the basis of 
the stay of the Prophet (God’s peace and, blessings be-upon him) at Makka for 
his kaji during which he offered curtailed prayers for four days. The Malikites 
supported their opinion with the report “that the Messenger of Allah (God’s 
peace and blessings be upon him) determined three days for the traveller at 
Makka after he had completed the rituals”. This indicates in their view that a 
stay of three days does not stop the term “traveller” from being applicable to 
the person staying, and‘this is the point that was made by all. They strove to 
derive this from the acts of the Prophet: (God’s ,peace and blessings be upon 
him), that is, (the answer to the question of) when the term “traveller” is not 
applicable to the person who intends to stay, For this reason they agreed that if 
the term “traveller” is not lifted from him up to a certain period, on th¢ basis 
of the opinion of one of them, the person will continue to curtail prayers if 
some impediment is preventing him (from resuming his journey) even if the 

‘stay is prolonged indefinitely (with the will of Allah). Those who took into 
account the minimum period of his stay interpreted the maximum period of 
his stay, invoked by the rival, on the basis of this reasoning. Thus, the 
Malikites, for example, said that the fifteen days for which:the Prophet (God’s 
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t „eace and blessings ‘be upon him) stayed after the conquest of Makka, he did 
ko while constantly intending that he would not stay more than four days. The 
aame argument can be valid against the time that they determined. 
Ir is better for the mujtahid in such cases to follow one of two methods. He 
E should assign the hukm to the maximum period of stay that has been reported 
í during which the Prophet (God’s peace and blessings be upon him) curtailed 
$ pis prayers. He should fix this as the limit since not curtailing is the original 
: principle and it is therefore necessary that this period not be increased except 
on the basis of an evidence. The alternative is to uphold that the original 
principle is based on the minimum period on which a consensus has taken 
' place and the reports about the Prophet (God’s peace and blessings be upon 
him) that he stayed for periods in excess of this minimum during which his 
prayers were curtailed; this is because it is likely that it is permitted to the 
traveller. Further, it is also likely that he stayed with the intention of staying 
for the (minimum) period permitted to the traveller, but that it occurred to 
him that‘he should stay-longer. When there is an ambiguity, it is necessary to 
uphold the principle. The minimum that has been asserted on the issue is one 
day and night, and this is the opinion of ‘Rabi‘a ibn Abi ‘Abd al-Rahman. It 
is related from al-Hasan al-Basri that the traveller is always to curtail prayers, 
except when he stays at one of the cities. This is based on the assumption that 
the term “travelling” is applicable to him till he approaches one of the cities. 
These, then, are the governing issues related to curtailment of prayers. 


2.3.4.2. Section 2: Combining prayers (jam!) 


Three issues are related to the topic of combining prayers. First is its 
permissibility. Second, the manner of combining prayers. Third, things 
permissible in combining. i 


2.3.4.2.1. Issue 1: The permissibility of combining prayers 


About the permissibility of combining prayers, the jurists agreed that 
combining zuhr and ‘asr at the time of zuhr at ‘Arafa (by a pilgrim) is a 
sunna, and combining maghrib and “sh@ at Muzdalifa at the time of Ssh? 
is also a sunna. They disagreed: about combining prayers on occasions other 
than these. The majority permitted it, but disagreed as to the occasions on 
which this is permitted and those on which it is not. Abū Hanifa and his 
disciples prohibited this absolutely. 

The reason for their disagreement arises from their dispute about the 
interpretation of the traditions that are cited in support of combining prayers 
and their employment as legal evidence for the permissibility of jam‘ All of 
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them comprise acts and not words, and acts are subject to wider interpretation 
more than are words. Second, there is a dispute about the authenticity of the 
traditions. Third, there is a disagreement about the permissibility of employing 
analogy in this. Thus, there are three reasons for disagreement, as you can see. 

The traditions about whose interpretation they disagreed, include the 
tradition of Anas, which is authentic by agreement and is recorded by aj- 
Bukhari and Muslim. He said, “When the Messenger of Allah (God’s peace 
and blessings be upon him) used to travel before the declining of the sun, he 
delayed zuhr till the time of ‘asr, when he used to descend (from his mount) 
and combine the two. If, however, the sun had declined before the 
commencement of the journey, he used to pray zuhr and then ride”. They also 
include the tradition of Ibn Umar, which too is recorded by the two Shaykhs 
(al-Bukhari and Muslim). He said, “I have seen the Messenger of Allah (God’s 
peace and blessings be upon him), when he was hastening his journey (for 
some reason), delaying maghrib so that he would combine it with Ssh@”. The 
third is the tradition of Ibn ‘Abbas, recorded by Malik and Muslim. He said, 
“The Messenger of Allah (God’s peace and blessings be upon him) prayed 
zuhr and “aşr combined and maghrib and: “shë combined, in the absence of 
(a cause for) fear or journey”. Those who uphold the permissibility of 
combining prayers interpreted this tradition to mean-that he delayed praying 
zuhr till the time fixed for ‘asr and then combined the two. The Kūfis 
maintained that he prayed zuhr in its last timing and ‘agr in its first timing in 
accordance with what is related about the imāma of Jibril. They said that it is 
proper that the tradition of Ibn ‘Abbas be interpreted this way as there is 
consensus on the.point that without a valid excuse, two prayers are not to be 
offered in the time fixed for one of them. They also argued for their 
interpretation on the basis of the tradition of Ibn Mas‘td, who said, “By Him, 
besides Whom there is no god, the Messenger of Allah (God’s peace and 
blessings be upon him) did not offer a prayer, ever, other than in its appointed 
timing, except the two prayers that he combined: zuhr and ‘asr at ‘Arafa, and 
maghrib and Gsh# at Muzdalifa [jam]”. They also said, “It is possible to 
interpret these traditions to mean what we have said or to mean what you have 
said. The fixed timings of prayers and their performance within the timings, 
however, has been established, and it is not permitted to-_move away from an 
established principle to a matter that is subject to interpretation”. 

The tradition whose authenticity they differed about is related by Malik 
from MuGdh ibn Jabal: “They went out with the Messenger of Allah (God’s 
peace and blessings be upon him) on the day of (the expedition of) Tabik, and 
the Messenger of Allah (God’s peace and blessings be upon him) used to 
combine zuhr and ‘asr and maghrib and Gsh@. One day he delayed praying 
and then came out to pray zukr and ‘asr combined, he went back (to his place 
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of rest) and then came out to pray maghrib and “sh@ combined”. This 
tradition, if proved authentic, is clearer in meaning than those traditions that 
permit combining, as the apparent meaning here is that he advanced “shë to 
the time of maghrib, though they would say that he prayed maghrib in its last 
timing and “sk@ in its first appointed timing, as there is no definitive 
indication in the tradition about this; in fact, the words of the narrator are 
subject to interpretation. 

Their disagreement about employing analogy in this relates to the 
association of all prayers during a journey with the prayers at ‘Arafa and 
Muzdalifa, that combining is to be permitted on the analogy of these prayers. 
Thus, for example, it may be said: “These are prayers whose obligation has 
grisen during a journey, therefore, it is permitted to combine them, and the 
basis is the gathering of the people at ‘Arafa and Muzdalifa”. This is the 
opinion of Salim ibn ‘Abd Allah, I mean, the permissibility of this analogy, 
but the use of analogy in matters of worship is deemed weak. 

These, then, are the causes of disagreement arising over the permissibility of 
combining prayers. 


2.3.4.2.2. Issue 2: The method of combining prayers 


Those who.upheld the combining of prayer during a journey differed about its 
manner. Some of them said that it is preferable to delay the first prayer and 
offer it with the second prayer, however, if they are combined within the 
timing of the. first this is also permitted. This is one narration from Malik. 
Some of them deemed the two equal, that is, the second may be advanced to 
the timing of the first or it may be the other way round. This is al-Shafiti’s 
opinion and is a narration from Malik through the jurists of Medina, while the 
first has been related by Ibn al-Qasim from him. This kind of combination 
(delaying the first to the time of the second) is preferable according to Malik, 
as it has been established through the tradition of Anas. Those who considered 
the two methods as equal relied on the principle that preference is not 
undertaken on the basis of ‘adda/a, that is, one. ‘“adãla is not be preferred over 
another ‘adala for determining the obligation of acting upon the tradition. 
This means that if the tradition of Mu&dh is proved authentic it is obligatory 
to act upon it, just as it is obligatory to act upon the tradition of Anas, if the 
‘adala of the transmitters of both traditions is established, and even if the 
‘adala of the transmitters of one tradition is stronger than that of the other. 


2.3.4.2.3. Issue 3: The causes permitting the combining of prayers 


Those who upheld the.permissibility of combining prayers agreed that. travel is 
one of the causes permitting the combining of prayers. They disagreed about 
combining prayers within a settlement and also about the conditions of travel 
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that permits it, as some of them considered any kind of journey, whatever jtg 
nature, to be a valid cause for combining prayers, while others stipulated 4 
particular form and a particular kind of prayer. Malik is one of those who 
stipulate a particular form of journey, according to the narration of Ibn al- 
Qasim from him. He said that the traveller is not to combine prayers unless 
the journey becomes cumbersome for him. Al-Shafi‘i is among those who did 
not stipulate this, and this is also one narration from Malik. Those who 
adopted this opinion (Malik’s) relied on the saying of Ibn ‘Umar “I have seen 
the Messenger of Allah (God’s peace and blessings be upon him), when he was 
hastening his journey (for some reason), delaying maghrib so that he would 
combine it with “sh@”. Those who did not hold this opinion adopted the 
apparent meaning of the traditions of Anas and others. 

Similarly, they disagreed, as we have said, about the kind of journey in 
which combining (of the prayers) is permitted. Some said that it is a journey 
motivated by piety, like kajj or war (jihad), and this is the apparent meaning of 
the narration of Ibn al-Qāsim. Some said that it is a journey that is permissible 
(motivated by piety or undertaken for any legitimate purpose), as against a 
journey undertaken for unlawful ends. This is al-Shafi‘’s opinion and the 
apparent meaning of the narration of the Medinites from Malik. The reason 
for their disagreement over this is the same as the reason for their 
disagreement over a journey during which prayer is curtailed, although in that 
case the meaning is general, as curtailment has been reported both through 
words and acts (of the Prophet), while combining has been reported through 
acts alone. Those who confined it to the kinds of journey in which the 
Messenger of Allah (God’s peace and blessings be upon him) combined his 
prayers did not permit it in other kinds of journeys, while those who 
considered it a kind of exemption (rukhsa) for the traveller deemed it valid in 
other journeys as well. 

Malik and the majority-of the jurists do not permit the combining of prayers 
within a settlement without an excuse, while a: group of the Zahirites and 
Ashhab, from among the disciples of Malik, permitted it. The reason. for their 
disagreement is based upon their dispute over the meaning of the tradition of 
Ibn ‘Abbas. Some of them interpreted it to apply to the case of rain, as did 
Malik, while others adopted its absolute meaning. Muslim has recorded an 
addition in his report, namely, the words of the Prophet (God’s peace and 
blessings be upon him) “in the absence of [a cause of] fear or journey or rain”, 
and this was adopted by the Zahirites. 

‘ Al-Shafi'T permitted the combining of prayers within a settlement when it 
rains, whether during the day or the. night, while Malik prohibited it during 
the day (because of rain) and permitted it during the night. He also permitted 
it during the night when there is slush (sludge) during the night in the absence 
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of rain. Al-Shafit criticized Malik for making a distinction between prayers 
during the day and prayers during the night, as he related the tradition and 
then diverted it (through interpretation), that is, restricted its general meaning 
on the basis of analogy. He commented on the words of Ibn ‘Abbas, “The 
Messenger of Allah (God’s peace and blessings be upon him) prayed zuhr and 
sr combined and maghrib and “ish@ combined, in the absence of [a cause 
of] fear or journey”, saying that he considered this to have been at the time of 
rain. Al-Shafit said that he did not adopt the general meaning or its 
interpretation, that is, the restricted meaning, but he rejected part of it and 
interpreted (restricted) the rest. This is something that is. not permitted by 
consensus, for he did not.accept the words “prayed zuhr and “$r combined”, 
but accepted the words “prayed maghrib and “sh? combined”, and then 
interpreted them. I believe, however, that Malik (God bless him) rejected part 
of the tradition as it was opposed by practice (“ama/). He therefore adopted 
the part that was not opposed by practice, which is the combining of maghrib 
and Gsh@ within: a settlement, for it is related that when those in authority 
used’ to combine maghrib and “shë, Ibn “Umar used to combine these with 
them. 

The investigation of this principle is based’on the examination of the issue as 
to how practice (Sama/) can be a legal evidence. The earlier Malikites used to 
say that it is a category of the principle of consensus. There is, however, no 
basis for this as the consensus of a few is not to be relied upon. The later 
Malikites used to say that it is a kind of communal transmission (mutawatir), 
and they argue for this on the basis of (the prevalent use of) a measure (sd‘) 
and similar things that have been transmitted by the jurists of Medina from 
the predecessors. Practice is an act and acts do not convey tawdtur, unless they 
are corroborated by words, for tamdtur is a method of (oral) reports and not 
acts. To deem acts as exhibiting tawdtur is difficult and perhaps not 
permissible. In my view, it is more likely-to be a case ofthe general need of the 
people, a principle adopted by Abū Hanifa, as it is not permissible to deem 
such recurring practices, along with their recurring causes, as unabrogated, 
when the people of Medina, who acted upon these sunan following their 
predecessors arte oblivious of them. It is a stronger (evidence) than the 
(principle of) general need of the people adopted by Abū Hantfa, for it is 
appropriate that the jurists of Medina not be oblivious of these as compared to 
those on whom Abu Hanīfa- has relied for transmission. On the whole, «amal 
is corroborating evidence. when it accompanies and conforms with something 
that is transmitted, in which case it conveys persuasive evidence, and when it 
is opposed by such transmission, it (still) conveys probable evidence. But the 
question, whether this corroborating evidence reaches a level with which 
authentic traditions transmitted through a single isndd (ahdd) can be rejected, 
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needs investigation. It is possible that in certain cases it does reach such a level, 
while in others it does not because of the difference in the degree of the need 
of the people. The reason is that whenever the need for a sunna is acute and it 
is a matter that is constantly recurring for the subjects, the transmission of the 
sunna by way of ahad that does not become widespread in reports and practice 
(despite the acute need: of the people), exhibits weakness because it gives rise 
to one of two conclusions: that it is either abrogated, or that there is some 
discrepancy in its transmission. This has been elaborated by Mutakallimiin like 
Abū al-MaGili. $ 

Malik permitted the combining of prayers within a settlement by a sick 
person (marid) when he was afraid that he would faint at the time of the other 
prayer, or when the person loses control of the excretion exits, but al-ShāftT 
prohibited this. The reason for their disagreement stems from their dispute 
over extending the underlying cause of combining during a journey, that is, 
hardship. Those who applied the cause uniformly held that it is preferable and 
more appropriate in this case, as hardship for the marid in observing separate 
prayers is greater than that for the traveller. Those who did not consider this 
(hardship) as the underlying cause and considered it, as they say, deficient, that 
is, specific to this kukm to the exclusion of others, did not permit it. 


2.3.5. Chapter 5 Prayers under threat of attack (Salat al-Khawf) 


The jurists disagreed about the permissibility and description of salat al-khawf 
after the time of the Prophet (God’s peace and blessings be upon him). Most 
of the jurists maintain that sa/at al-khawf is permitted because of the general 
implication of the words of the Exalted, “And when ye go forth in the land, it 
is no sin for you to curtail (your) worship if ye fear that those who disbelieve 
may attack you, In truth the disbelievers are an open enemy unto you”,!# 
Further, it is also established through the practice of the Prophet (God’s peace 
and blessings be upon him) and that. of the Caliphs after him. 

Abii Yusuf, from among the disciples of Abū Hanifa, deviated saying that 
salat al-khawf, after the time of the Prophet (God’s peace and blessings be 
upon him), is not to be led by a single smam, and that after his time two imams 
are to lead this prayer, with one of them leading a group in praying two rak‘as 
while another group maintains the watch, and then the other is to lead the 
second group while the first group having prayed maintains a watch. 

The reason for their disagreement derives from their dispute of whether the 
salat al-khawf led by the Prophet (God’s peace and blessings be upon him, 
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amounts to worship or whether it is a special merit of the Prophet (God’s 

eace and blessings be upon him). Those who maintained that it is a worship 
did not consider it to be a case specific to the Prophet (God’s peace and 
blessings be upon him), while those who deemed it to be a special merit of the 
Prophet (God’s peace and blessings be upon him) considered it to be 
something specific to him, and thus it would be possible for us to divide the 
people between two imams, as their gathering behind one imam was one of the 
specific merits of the Prophet (God’s peace and blessings be upon him). Such 
an interpretation is supported, in his (Abū Yusuf’s) view by the implication 
emerging from the words of the Exalted, “And when thou (O Muhammad) art 
among them-and arrangest (their) worship for them, let only a party of them 
stand with thee (to worship) and let them take their’ arms. Then when they 
have performed their prostrations let them fall to the rear and let another party 
come that hath not worshipped and let them worship with thee, and let them 
take their precaution and their arms”.!* The implication here is that if he is 
not among them the Aukm is to be different. | 

A group of the jurists of Syria maintained that salat al-khamf is to be 
delayed from the time of fear to the time of security, just as the Prophet 
(God’s peace and blessings be upon him) did on the day of the Battle of 
Khandaq. The majority of the jurists maintain that this act on the day of the 
Battle of Khandaq was prior to the revelation. regarding salat al-khawf and was 
therefore abrogated by it. 

The jurists disagreed extensively about the description of salat al-khawf 
because of the conflict of the traditions on this topic, that is, reports about the 
acts of the Prophet (God’s peace and blessings be upon him) related to salat al- 
khawf. There are seven well-known descriptions. One of these is what is 
recorded by Malik and Muslim about the tradition of Salih ibn Khawwat from 
one who had observed the fear prayer with the Messenger of Allah (God’s 
peace and blessings be upon him) on the day of Dhat al-Riqā.. It says, “A 
group formed rows behind the Prophet (God’s peace and blessings be upon 
him), while another group arrayed itself-against the enemy. He led those with 
him for a raka and then kept standing while they finished: by themselves and 
departed to face the enemy. The other group then came and he led them for 
one raka that was left of his prayer, after which he kept sitting while they 
completed their prayer and then made the salutation with them”. Al-Shafi‘T 
based his opinion on this tradition. Malik related exactly the same tradition 
from al-Qasim ibn Muhammad from Salih ibn Khawwat as a mawgif tradition 
{attributed to a Companion) like that of Yazid ibn Riiman that when he had 
completed the rak‘a with the second group he made the salutation and did 
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not wait for them to finish their prayer. Malik preferred this description. Al- 
Shafi preferred the musnad over the mawgqiuf, while Malik preferred the 
mawgquf as it conforms with the general principles, that is, the imdm is not to sit 
down! so that the second group may complete their prayer, for it is the 
imam who is to be followed and he is not the follower. 

The third description appears in the tradition of Abū. Ubayda from ‘Abd 
Allah ibn Masid: from his father. It is related by al-Thawri and others and is 
recorded by Abū Dawid. He said, “The Messenger of Allah (God’s peace and 
blessings be upon him) offered sa/at ai-khawf with one group while another 
group faced the enemy. He offered a raka and two prostrations’ with them 
and they left to face the enemy without making the salutation. The other 
group then came and he offered a raka with them and made the salutation. 
They stood up and offered the second raka by themselves, made the 
salutation and went away to stand:in the place of the others facing the enemy. 
The first group returned to their positions and offered a rak‘a by themselves 
and made the salutation”. This description was adopted by Abū Hantfa and his 
disciples, except for Abū Yisuf as has preceded. 

The fourth description occurred in the tradition of Abu ‘Ayyash al-Zuraqi, 
who said, “We were with the Messenger of Allah (God’s peace and blessings 
be upon him) at Usfan and Khalid ibn al-Walid was leading the unbelievers, 
We offered the zuhr prayer. The unbelievers: said: ‘We have been negligent, 
we should have attacked them while they were praying.’ Allah then revealed 
‘the verse about shortening the prayer between the zuhr and “asr times. When 
it was time for the asr prayer, the Messenger of Allah (God’s peace and 
blessings’ be upon him) stood up facing the gibla, and the unbelievers were 
arrayed in front of him. Praying behind the:Messenger of Allah (God’s peace 
and blessings be upon him) was one row and behind this was another row. 
When the Messenger of Allah (God’s peace and blessings'be upon him) bowed 
[ruké] all of them bowed with him, and when he made the prostration the 
row behind him prostrated, while those in the other row stood guard over 
them. When these people made the two prostrations and stood up, those 
behind them prostrated. The first row then stepped back taking the place of 
the second, while the second row advanced and took the place of the first. The 
Messenger of Allah (God’s peace and blessings be upon him) then bowed and 
all bowed with him, he then prostrated and the row behind him prostrated, 
while those [now] in the second row stood guard over them. When the 
Messenger of Allah (God’s peace and blessings be upon him) and the row 
behind him adopted the sitting posture those behind them prostrated and 


14% The editor of the original text notes that this should be “not to make the salutation” as in the 
previous lines. 
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finally all were seated. The Prophet then made the salutation and they all made 
the salutation after him”. This prayer was offered at “Usfan and also at Bani 
Sulaym. 

Abū Dawid said that this tradition has also been related from Jabir, from 
Ibn ‘Abbas, from Mujahid, from Abii Miisa and Hisham ibn Urwa from his 
father from the Prophet (God’s peace and. blessings be upon him). He said that 
this is the opinion of al-Thawri, and that it is the most cautious of all, 
implying thereby that there is not much in this description opposing the 
generally accepted practice. This description was upheld by a host of the 
disciples of Malik and al-Shafi‘t. Muslim has recorded it from Jabir. Jabir 
said: “Just as you do when you guard your leaders”. 

The fifth description occurs in the tradition of Hudhayfa. Thalaba ibn 
Zahdam said, “We were with Sa‘id ibn al-‘As in Tabaristan. He stood up 
and said, ‘Which one of you has offered salat al-khawf with the Messenger of 
Allah (God’s peace and blessings be upon him)’. Hudhayfa said, ‘I did’”. He 
then offered one rak‘a with one group and the second raka with another 
group, and they did not offer any other rak‘a. This conflicts extensively with 
the original form of the prayer. A similar tradition is related from ‘Ibn ‘Abbas, 
who said, “Prayer, through the tongue of your Prophet, in a settlement is four 
rakas, two while travelling, and a single raka in khawf”. Al-Thawri 
permitted this description. 

The sixth description occurs in the tradition of Abii Bakr and in the 
tradition of Jabir from the Prophet (God’s peace and blessings be upon him) 
that he led each of the two groups in'two'rak%s at a time. Al-Hasan (al-Basri) 
issued his opinion in accordance with this. In this there is an evidence of the 
possible discrepancy between the niyya of the imam and the that of the 
followers, for he intends the full prayer while they are curtailing it. It has been 
recorded by Muslim from Jabir. 

The seventh description occurs in the tradition of Ibn ‘Umar from the 
Prophet (God’s:.peace and blessings.be upon him) that when he was asked 
about salat al-khawf said, “The imam and one group of people step out and the 
imam leads them in one rak‘a, when a second’ group from among them that is 
facing the enemy has not prayed. When those with him have prayed a raka, 
they move back to the positions of those who have not, but they do not make 
the salutation. Those who have not prayed as yet then step out and pray a 
raka with him. The imdm then moves away after having prayed two rakas, 
and each group then prays by itself a rak‘a after the departure of the tmdm. 
Thus each group prays two rakas. If the threat of attack is grave the men 
may pray while standing or while riding, facing the gib/a or otherwise”. Among 
those who upheld this description are Ashhab, Malik, and a group of jurists. 
Abii Umar said that the proof of those who adopted this tradition of Ibn 
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“Umar is that it has been reported through the transmission of the jurists of 
Medina, who are authorities in transmission against those who adopted an 
opposite view. In addition, it is also more in conformity with the Principles, ag 
the first and the second groups did not pray the second rak@ except after the 
Messenger of Allah (God’s peace and blessings be upon him) had completeg 
his prayer, and this is well-known in the practice of delayed performance that 
is agreed upon for all prayers. 

Most of the jurists uphold what has been mentioned in this tradition about 
the gravity of the attack that it is permitted.to pray while facing the gibla or 
without facing it, and without there being any indication ‘of bowing or 
prostration. Abu Hanifa opposed this saying: “One under an apprehension of 
attack is not to pray, except while facing the gibla, nor one in a state of intense 
absorption”. The reason for disagreement over this stems from its conflict with 
the principles. 

A group of jurists maintained that all of these descriptions are permissible, 
and the mukallaf (subject) may pray in accordance with the one he prefers. It js 
also said that this discrepancy is because of the difference of the location (of 
each battle). 


2.3.6. Chapter 6 The Prayer of the Sick (Salat al-Marid) 


The jurists agreed that the communication of the performance of prayer is 
addressed to the marid, and that the obligation to stand up (and pray) is waived 
for him only if he is unable to do so, in which case he prays while seated. 
Likewise, the obligation for bowing and prostrating is waived if he is unable to 
do either or both, and he may make a:sign in their place. They disagreed about 
the condition of a person who may pray while seated, about the sitting posture, 
and about the posture of one who is unable to sit or stand. 

A group of jurists said about the person who may pray while seated that he 
is one who is not able to stand at all. Another group of jurists said that he is a 
person for whom it is difficult to stand up because of illness. This is Malik’s 
opinion. The reason for disagreement stems from the question of whether the 
obligation to pray while standing is waived because of hardship (mashaqga) or 
because of the inability to stand up. There is no explicit text on this. 

About the sitting posture, which is a substitute for standing, a group of 
jurists said that the person is to sit on his buttocks with folded legs. Ibn 
Mas‘iid disapproved of such a sitting posture. Those who upheld such a 
sitting posture (tarabbus) did not distinguish between this posture and that 
adopted for tashahhud, while those who disapproved it maintained that it is not 
a posture for prayer. 
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With respect to the manner of prayer for one who is not able to stand or sit, 

oup of jurists said that the person may pray while reclining on one side 
(facing the gibla), while another group said that he is to pray as is convenient 
for him, and a third group said that he is to pray with his legs (feet) pointed in 
the direction of the Kaba. One group maintained that if he is not able to sit, 
he is to pray reclined on one side, but if he is not able to recline on his side, he 
is to rest OR his back with his legs (feet) pointing in the direction of the gibla to 
the extent that he is able to do so. This opinion has been selected by Ibn al- 


Mundhir. 


2.4. Part 4; Repetition, Delayed Performance, and Prostrations for 
Forgetfulness 


This part covers the acts of prayer that are not considered performed on time 
(ad@), and these are repetition (#dda), delayed performance (gada’), and 
rectification (jabr) of excesses or shortfalls by means of prostrations (for 
forgetfulness). In this part there are thus three chapters. The first chapter is 
about Kãda (repetition or re-performance). The second chapter is about gad@ 
(delayed performance). The third chapter covers rectification that is 
accomplished with prostrations. 


2.4.1. Chapter 1 Repetition (lada) 


The discussion in this chapter relates to the causes that require repetition of a 
prayer, and these are factors vitiating prayer. They agreed that a person who 
prays without purification, whether intentional or due to forgetfulness, is 
obliged to repeat his prayer (after purification). Similarly, one who prays in a 
direction other than the gibla, whether by intention or by mistake. On the 
whole, then, a person who violates one of the conditions of prayer is under an 
obligation of a repeat performance (in the correct way). (All this is by 
agreement of the jurists.) The jurists disagreed because of their dispute over 
the validating conditions. 


2.4.1.1. Issue 1 


There are disputed issues related to this topic that are beyond the basic 
elements of prayer. One of these is their agreement that the occurrence of a 
cause of hadath (losing the state of purification) terminates (invalidates) prayer. 
They disagreed, in this case, on whether it requires the repetition of prayer 
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from the beginning, including a raka or two completed prior to the 
occurrence of hadath, or to continue the prayer based on that already 
performed. The majority maintained that he is not to base it on continuation 
neither in the case of kadath nor for another terminating cause (like making 
unauthorized movements), except in the case of a nosebleed alone. Some of 
them were of the view that he does not base it on continuation at all, either for 
hadath or for a nosebleed. This is al-Shafi‘’s opinion. The Kifis maintaineg 
that he is to base the prayer on continuation in all kinds of Aadath. 

The reason for their disagreement is that there is no recorded, tradition of 
permissibility from the Prophet (God’s peace and blessings be upon him) in 
such a case (i.e. continuation), but it is established that Ibn Umar had a 
nosebleed and based the (repetition of the) prayer on. continuation (after 
washing away his blood and) without performing ablution. Those who 
maintained that this act on the part of a Companion amounts to a precedent, 
for he could not have based such an act upon analogy, permitted such an act. 
Those for whom a nosebleed does not amount to fadath permitted 
continuation in the case of a nosebleed only, and this is Malik’s opinion. Those 
for whom a nosebleed is a cause of kadath permitted continuation in all cases 
of hadath on the basis of analogy. And those who maintained that an act of a 
Companion is not to be relied upon unless it is a precedent from the Prophet 
(God’s peace and blessings be upon him), did not permit continuation either in 
the case of kadath or a nosebleed, for there is consensus on the point that a 
worshipper praying in-a direction other than the gibla has breached his prayer 
and also when he is making excessive movements. 


2.4.1.2. Issue 2 


The jurists disagreed on whether the passing of something in front of ‘the 
worshipper terminates his prayer when he is praying without a.curtain (sutra), 
or when the thing passes between him and the curtain. The majority maintain 
that none of these terminates the prayer, and there is no obligation for 
repetition on the worshipper. A group of jurists maintained that prayer is cut 
off by (the passing of) a woman, a donkey, or a black dog. 

The reason for this disagreement is the conflict of a pronouncement with an 
act, as Muslim has recorded from Abū Dharr that the Prophet (God’s peace 
and blessings be upon him) said, “A woman, a donkey, and a black dog 
{passing before a worshipper in prayer] cut off prayer”. Muslim and al- 
Bukhari, (on the other hand), have recorded from ‘Aisha that she said, “I 
found myself lying in front of the Messenger of Allah (God’s peace and 
blessings be upon-him), when he was praying, in the same ‘way as the body in a 
funeral is placed”. Opinions similar to that of the majority have been related 
from ‘Ali and from Ubayy. 
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There is no dispute among the jurists about the abomination of something 
passing in front of a single worshipper (praying alone) or in front of the imam 
when praying without a sutra, or of passing between him and the sutra. They 
saw no harm, however, in passing anything behind the curtain. Likewise, they 
saw no harm in passing in front of the followers, because of the authenticated 
tradition of Ibn ‘Abbas, and of others. Ibn ‘Abbas said, “I came on the back 
of a donkey, when: I was approaching puberty, and the Messenger of Allah 
(God’s peace and blessings be upon: him) ‘was leading the people in prayer. I 
passed in front of some of the rows. I dismounted, leaving the ass to graze, and 
joined one of the rows. No one objected to my act”. This, in their view, 
resembles a musnad (i.e. a tradition attributed to the Prophet), but this is 
subject to scrutiny. 

The majority agreed about the abomination of something passing before the 
praying worshipper because of the warning issued in this regard, and also 
because of the words of the Prophet (God’s peace and blessings be upon him) 
“Push him away, for he is the devil”.!*” 


7.4.1.3. Issue 3 


They disagreed about belching during prayer; there are three opinions. One 
group of jurists regarded it as an abomination, but did not impose repetition of 
prayer on the person who belched. Another. group. made repetition obligatory 
on a person belching. A third group made a distinction between that which 
was heard and that which was not. The reason for their disagreement stems 
from the vacillation of (the definition of) belching between being speech and 
non-speech. 


2.4.1:4. Issue 4 


They agreed. that laughter cuts off prayer. They disagreed about smiling. 
Their disagreement about smiling is based on the question of whether it can 
take the ruling of laughter. 


2.4.1.5. Issue 5 


They disagreed about the prayer of the person suppressing the call of nature 
(hagin). The majority of the jurists consider abominable that a person should 
pray while he is suppressing the call of nature, because of the tradition of Zayd 
ibn Argam, who said, “I heard the Messenger of Allah (God’s peace and 


W This is the tradition of Abū Sad al-Khudri that the Messenger of Allah (God’s peace and blessings 
be upon him) said, “When one of you is praying with a curtain between him and the people, and if another 
Person attempts to pass in between, push him back. If he resists, fight him for he is a devil”. Recorded in 
different versions by al-Bukhari, Muslim, Abū Dawid and others. 
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blessings be upon him) saying, ‘If one of you desires to go to the privy, he 
should do so before commencing prayer’”, and because of what is related from 
‘Misha from the Prophet (God’s peace and blessings be upon him) that he 
said, “No one should pray in the presence of food, nor when he is suppressing 
the two dirts”, that is, urination and defecation, and also because of the report 
of the proscription from “Umar. 

A group of jurists maintained that prayer of such a person is not valid, and 
he has to repeat it. Ibn al-Qasim’s report from Malik indicates that the prayer 
of a person suppressing the call of nature is invalid. The reason is that he 
reported from him that such a person-must repeat the prayer before the expiry 
of the time, otherwise he has to do so as gad@. 

The reason for their disagreement arises from their dispute over the 
proscription whether it indicates the invalidity of the (performance of the) 
thing prohibited, or it merely indicates the sinfulness of the act in that 
condition, when the act so proscribed is originally obligatory or permissible, 
Those who upheld the invalidity of such a prayer relied on: the tradition 
reported by the Syrians, with some reporting it from Thawban, while others 
from Abu Hurayra from the Prophet (God’s peace and blessings be upon him), 
who said, “It is not permitted for a believer to pray when. he is forcibly 
suppressing the call of nature”. Abū Umar said that it is a tradition with a 
weak transmission, and it therefore has.no legal force. 


2.4.1.6. Issue 6 ' 


They disagreed about responding to the salutation by the praying worshipper. 
A group of jurists, among whom are Sa‘id ibn al-Musayyab, al-Hasan ibn al- 
Hasan al-Basri, and Qatada, permitted it. Another group disallowed 
responding in words, but permitted it with a gesture, and this is the opinion of 
Malik and al-Shafi‘i. Others prohibited responding by words or by gesture, 
and this is the opinion of Nu‘mam. One group permitted an inward (silent) 
response, while others said that he should respond when he has finished 
praying. 

The reason for their disagreement stems from whether the response to a 
salutation is a kind of speech during prayer, which is proscribed. Those who 
maintained that it is a kind of speech prohibited in prayers, and restricted the 
verse, “When ye are greeted with a greeting, greet ye with a better than it or 
return it”!*® with traditions proscribing speech during prayer, said that it is 
not permitted to respond during prayer. Those who maintained that it is not 
included in the prohibited speech, and those who restricted the proscribing 
traditions with the command for responding to a greeting, permitted 4 
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response during prayer. Abu Bakr ibn al-Mundhir has said that those who say 
that the greeting is not to be responded to at all have opposed the sunna, for 
Habib has reported that the Prophet (God’s peace and blessings be upon him) 
returned the greeting, with a gesture, of those who greeted him while he was 
praying. 


2.4.2. Chapter 2 Delayed Performance (Qada) 


The discussion in this chapter covers the identification of the person for whom 
gage? is obligatory, the description. of the types of gadé@, and its 
conditions. 

The Muslim jurists agreed that the person for whom qad@ is obligatory is 
one who forgets (to pray) or is asleep (till the expiry of the time). They 
disagreed about the case of one who delays praying intentionally and about one: 
who faints. The Muslim jurists agreed about the obligation of gad@ for a 
person who misses prayer due to forgetfulness or sleep, because of the 
authentic reports about the words and acts of the Prophet (God’s peace and 
blessings-be upon him). By his words I mean the saying, “The Pen has been 
lifted on three counts”, and -here he mentioned one sleeping, and also his 
saying, “If one of you slept through [the time of] prayer or forgot it, then let 
him make up for it when he remembers”. It is also reported that he himself 
overslept once till sunrise and then offered it as gada. 

About the person who intentionally neglects prayer till its time is over, the 
majority hold that he is a sinner and qadd@? is obligatory on him. Some of the 
Zahirites have held that he is a sinner, but he is not to observe gad@. One of 
the Zahirites who held this was Abi Muhammad ibn Hazm. 

The reason for their disagreement is due to their dispute over two things. 
The first is the permissibility of employing giyds (analogy) in the law. The 
second is the construction of analogy for the person who intentionally neglects 
to pray over one who forgets, once the validity of gtyas has been conceded. 
Those who made gad@ obligatory on him maintained that if gad@ has been 
imposed upon the person: forgetting, whom the law has exempted in so many 
cases, it is appropriate that it be obligatory for the intentional forsaker who has 
no excuse. Those who did not permit the analogy of the person forgetting for 
the intentional relinquisher maintained that the person forgetting and the 
intentional relinquisher are opposites, and analogy cannot be undertaken for 


1 : ‘ s 

l t The term “atonement” is used by some to convey the meaning of gad@. This appears to be incorrect 
insofar as atonement is achieved through the performance of some other act. Qad#, on the other hand, 
requires the performance of the same act. 
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opposites, as the akām of the opposites are different, and that analogy is to be 
constructed for similar cases. The-truth here is that if obligation (for gad@) is 
considered as an enhanced liability (penalty) analogy would be true to form, 
but if it is considered as compassion for the person forgetting, for he has an 
excuse—and this benefit should not be denied to him—then the intentiona] 
relinquisher is the opposite of the person forgetting and the analogy is not 
formed since the person forgetting has an excuse while the intentional 
relinquisher does not. The principle is that gad@ is not obligatory because of 
the command of ad# (timely performance), but through a renewed fommand, 
as maintained by the Mutakallimiin, for the person forgetting lacks ‘one of the 
conditions enabling him to perform the act in a valid manner, and this 
(condition) is time, which is one of the conditions of validity, and a delay in 
time amounts, in analogy, to a concession for him. There is a tradition, 
however, that settles the case of the persons forgetting and the persons 
sleeping; the case of the intentional relinquisher vacillates between being 
similar to their case and not being-so. It is Allah who guides to the truth. 

For the person fainting, a group of jurists dropped ga¢@ altogether, while 
another group imposed gad#@ upon him. Some of them stipulated gad? of a 
specified number (of prayers) saying that he is to offer as gad@ five prayers or 
whatever is less. The reason for their disagreement arises from the vacillation 
of his case between that of one asleep and the insane person. Those who held 
him to be similar to one sleeping imposed. gad@ on him, while those who 
compared him to an insane person waived gad@ in his case. ‘ 

There are two kinds of gad@: qad? of the whole prayer, and gad@ in 
part. In the gad@ of the whole, the examination is of the description of gad@, 
its conditions, and its time. The description of gad#@ is identical to the 
description of ada, if the two prayers have the same description with respect 
to the obligations. If, however, the circumstances of the two prayers are 
different, like remembering during a journey a prayer he missed when he was 
in a settlement, or remembering while in a settlement a prayer he missed 
during a journey, then, the jurists disagree about’this, holding three opinions. 
A group of jurists said that he is to offer gad@ identical to the one he missed, 
disregarding his present condition. This is the opinion of Malik and his 
disciples. Another group of jurists said that he is always to offer the prayer in 
its complete form, whether the prayer he missed was in a journey or in a 
settlement. Thus, according to their opinion if he remembers during a journey 
a-prayer he missed in the settlement, he is to pray it as a prayer of the 
settlement, and if he remembers in a settlement a prayer he missed during a 
journey he is to pray it as a prayer of the settlement. This is al-Shafi‘i’s 
opinion. A third group of jurists said that he is always to pray gad@ as a 
prayer based on the present situation; thus, he is to offer gad@ during a 


THE BOOK OF PRAYER (SALAH) 207 


journey as a curtailed prayer for a prayer missed in a settlement, and he is to 
offer in a settlement.the.prayer of a settlement for a prayer he missed during a 
journey. Those who likened gad@ to ad@ took into account the time of the 
present situation and rendered the ukm according to it on the analogy of the 
sick person who remembers a prayer that he forgot while healthy, or that of 
the healthy person. who remembers a prayer that he forgot during an illness, 
that is, his obligation is to pray the obligation of the prayer in the current 
situation. Those who compared gad@ with debts imposed the obligation of 
praying as gad@ a: prayer identical to the one forgotten. Those, however, who 
imposed the obligation of always praying the prayer of the settlement took into 
account the description in one case and the circumstances in the other, that is, 
if he remembers a prayer of the settlement during a journey the description of 
the prayer offered" as gad@ is to conform with the description of the prayer 
missed, but if he remembers the prayer of a journey within a settlement the 
current situation is taken into account. This amounts to a disarray (of thought) 
outside the ambit of analogy, unless the opinion is based on the principle of 
precaution, which can.be conceived particularly when curtailment (of prayer in 
a journey) is considered as an exemption. 


24.2.1. Section I: The conditions of qad? and its timing 


They differed over the order (of offering prayers), that is, they disagreed about 
the obligation of observing an order among the forgotten prayers, and between 
them and the ad#@ prayer. Malik maintained that observing a sequential order 
is obligatory for five prayers or whatever is less, and that the person is to begin 
with a forgotten prayer even if the time of the current prayer is to be missed. 
He went as far as saying that if he is occupied with the current prayer and 
remembers a forgotten prayer, the current prayer is invalidated for him. 
Similar views were expressed by Abu Hanifa and al-Thawri, except that they 
upheld the obligation of a sequential order only when: the period for the 
current prayer is long enough (for the gad? and the ad@ prayers). These 
jurists agreed about the dropping of the obligation of order in the case of 
forgetfulness. Al-Shafi‘t said that there is no obligation of maintaining an 
order, but if he does this and the time is long enough to accommodate the 
current prayer, it is commendable. 

The reason for their disagreement stems from the conflict of the traditions 
on the issue, and also from their difference over the existence of a resemblance 
between gada@ and ad@. There are two conflicting traditions on the issue. 
The first is what is related from the Prophet (God’s peace and' blessings be 
upon him) that he said, “A person who has forgotten a prayer [and remembers 
it] while he is offering another with an imam should continue with the imam. 
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After he has offered this prayer, he should repeat [offer] the prayer he has 
forgotten and then repeat the prayer he offered with the imam”. The disciples 
of al-Shafi't consider this to be a weak tradition, while they authenticate the 
tradition of Ibn. ‘Abbas that the Prophet (God’s peace and blessings be upon 
him) said, “If one of you forgets a prayer and remembers it while he is offering 
another prescribed prayer, then, he should.complete that which he is offering, 
and once he has finished it he should offer as gad@ the forgotten prayer”, Yet, 
the authentic tradition on this topic.is one that has preceded, where the words 
of the Prophet (God’s peace and blessings be upon him) are: “If one of yoy 
slept through [the time of] prayer or forgot it, then let him observe the prayer 
when he remembers”. 

Their disagreement by way of comparing gad@ with ad@ is that those who 
maintained that a.sequential order in add (timely performance) is binding 
because the timings are specific to the prayer, and the prayers are ordered in 
themselves, as time cannot be conceived except as sequential, did not extend 
this obligation to gad@, for there is no specific time for gad@. Those who 
maintained that the order in prayers is sequential with respect to the act, even 
if the time is the same like the combining of two prayers in the time specific to 
one, held gad@ to be similar to adë. The Malikites were of the opinion that 
the sequential order be obligatory for the delayed prayer with respect to time 
and not with respect to the the act, because of the words of the Prophet (God’s 
peace and blessings be upon him), “He. should offer it when he remembers”. 
They said that the time for the forgotten prayer is the time when it is 
remembered, therefore, it is necessary that the prayer he is currently offering 
be invalid at that time. This is meaningless, because if the time a prayer is 
remembered is the time for the forgotten prayer, then it is the time for the 
current prayer also, or of the forgotten prayers if there are more than one 
prayer. If the timing is the same then there is no question that the occurring 
disturbance in it is due to the sequence between the prayers, like the sequence 
of the different parts of one prayer, for one prayer is not more deserving of the 
time than its companion prayer, as the time is the same. for both, unless an 
evidence of a sequence can be adduced. I am not in possession of anything 
here that I may render as a principle governing this topic with respect to a 
sequence in forgotten prayers except (the sequence in) combining, according to 
those who concede it. The sequential prayers have different timings and the 
sequence in gad@ is conceived essentially in a single time for two prayers 
taken together. Understand this, for there is some ambiguity here. I believe 
that Malik, may Allah have mercy on him, made an analogy for this from 
combining (jam). All, however, adopted preference (istiksdn) of sequence in 
forgotten prayers, when there is.no apprehension of the current prayer being 
lost, because of the five prayers offered consecutively by the. Prophet (God’s 
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peace and blessings be upon him) on-the day of the Battle of Khandaq (Ditch). 
Those who make gad@ obligatory for the intentional relinquisher argued on 
the basis of-this (case), but this has no strength for it (the precedent) stands 
abrogated, and further it was a forced delay with a legitimate excuse. As for the 
determination of the number five or whatever is less, there is no basis for it, 
unless it is said that it is consensus (yma). This, then, is the hukm of gad@ 
that takes place for the whole prayer. 

The gad? that -is offered for part of the prayer is either due to forgetfulness 
or it is due to the imam having advanced further than the follower, that is, the 
follower loses part of the prayer of the imam. In the case where the. follower 
has lost part of the prayer, there are three fundamental issues. The first is 
when is a rak@ considered to be lost. Second, does the observance of what is 
lost, after the prayer of the sma@m, amount to ad@ or gad@? Third, when is 
the ukm of the prayer of the imam applicable to him and when is it not? 


242.1.1. Issue 1 


The question as to when a rak@ is deemed to be lost entails two issues. First, 
when the worshipper joins in when the imam has bent for the rukd‘, and 
second, when he is praying with the imām and forgets to follow him in the 
rukué or something in the nature of jostling occurs that prevents him from 
doing so. 
2.4.2.1.1.1. Sub-issue 1 
There are three opinions on this issue. The first, which is held by the majority, 
is that if he can catch up with the imam before he raises his head from the 
ruki and is able to bow with him, then, he has caught the rak% and there is 
no gad@ for him. These jurists differed on whether it is a condition for-this 
person joining in that he pronounce two takdirs, the initial takbir and one for 
the ruk, or is the takbir of the ruki to be sufficient for him, and if it is 
deemed compensated, is it a condition for it that he intends through it the 
initial zakbir also? Some of them said that a single takbir would be sufficient if 
he includes in it the intention of the initial takbir. This is the opinion of Malik 
and al-Shafi‘t but, the preference in their view is for two takbirs. A. group of 
jurists said that (pronouncing) two takbirs is necessary. Another group said that 
one is sufficient even if he does not intend the initial takbir through it. 
The.second opinion is that if the imam has gone into ruki‘, the person has 
lost the rak‘a, and that he cannot attain it. unless he had done so after standing 
with the imam. This is attributed to Abū Hurayra. The third opinion is that if 
he approaches the last row when the imam has raised his head from the rukis, 
but some of those in the row have not and he joins them in ruki‘, he has 
gained the raka, for some are leading the others. This was upheld by al- 
Sha%i. The reason for this disagreement derives from. the vacillation of the 
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meaning of the term rak‘a between the act of bowing alone, and the combined 
meaning of bowing and standing taken together. The Prophet (God’s peace 
and blessings be upon him) has said, “One who has caught a rak‘a of the 
prayer has caught the prayer”. Ibn al-Mundhir states that this tradition was 
established as authentic from the Messenger of Allah (God’s peace and 
blessings be upon him). Those for whom the term rak‘a is applied to mean 
both bowing and standing said that if the person has missed the standing 
posture with the imam, he has lost the raka. Those for whom the term rakta 
is applied to-bowing itself deemed .the catching of bowing as the attainment of 
the rak‘a. The equivocality (ishtarak) that is found in this term is its 
vacillation between the literal and the, technical meanings, as the term in its 
literal sense applies to bowing only, but in its technical meaning it applies to 
standing, bowing, and prostrating. Those who maintained that the term rak“q 
in the words of the Prophet (God’s peace and blessings be upon him), “One 
who has caught a rak‘a”, applies to the technical meaning, and also did not 
adopt the opinion of those who accept part of what is indicated by names, said 
that it is necessary for the. person to observe all three acts with the imam, that 
is, standing bowing and prostrating. It is possible that those who were inclined 
to consider bowing only took into account the major part indicated by the 
term, as the person who has been able to participate in. bowing has caught two 
parts, while the person who has missed bowing has been: able to secure one 
part alone. On the-basis of this, their disagreement refers to the dispute about 
accepting part of what ‘is denoted by a term or by the entire denotation. It is 
possible to find disagreement with both views. 

He who takes into account the bowing of the followers in tive (last) row does 
so because the rak‘a of the prayer may be attributed to the smdm alone or it 
may be attributed to the imdm as well as the followers. The reason for 
disagreement, therefore, are the equal probabilities of such an association, that 
is, in the words of the Prophet (God’s peace and blessings be upon him), “One 
who has caught a.rak‘a of the prayer has caught the prayer”, and the opinion 
of the majority here has a higher probability. 

The reason for their disagreement over whether he is to pronounce one 
takbir or two, that is, the follower joining the prayer when the mdm is bowing, 
stems from.whether it is a condition:for the initial takbir that it be pronounced 
while standing. Those who maintained ‘that the posture in which it is 
pronounced is a condition for it, on the basis of the act of the Prophet (God’s 
peace and blessings be upon him), and also on the grounds that every takbir is 
an- obligation, said. that there must be two.takbirs. Those who maintained that 
the posture is not a condition for it on the basis of the general implication of 
the words of the Prophet (God’s peace and blessings be upon him), “Its 
commencement is the takbir”, and also because, in their view, only the initial 
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takbir is obligatory, said it is permitted to him to pronounce that (the initial 
takbir) alone. Those who permitted him to pronounce a single takbir without 
intending the initial zakbir adopted, it is said, the opinion of those who do not 
consider the initial’ takbir to be an obligation, and it is also said that they 
adopted the opinion of those who permit the delaying of the intention (nzyya) 
of prayer till-after the initial takbir. This is because the intention of the initial 
takbir has no meaning except in association with the intention of commencing 
prayer. As the initial takbir has two attributes, associated intention and 
precedence, that is, its occurrence at the beginning of the prayer, they 
stipulated both attributes, and said that there should be an accompanying 
niya. Those who were satisfied with a single attribute were also satisfied with 
a single takbir even if it was not associated with intention. 

2.4.2.1.1.2. Sub-issue 2 

About the person forgetting to follow the imam in ruku‘ till the imam 
prostrates, a group of jurists said that if he has failed to observe the ruk‘ with 
him, he has lost the rakw@ and it is obligatory for him to offer it as gad@ 
(before his own sa/am). Another group of jurists said that he can count the 
rak‘a (as performed) if it is possible for him to complete the ruku before the 
imam has commenced the next raka. A third group of jurists said that he is to 
follow him and count the raka as performed as long as the imām has not 
raised his head after bowing in the second raka. This disagreement exists 
among the disciples of Malik, and there is considerable dispute over details, 
along with disagreements among them relating to whether what was missed 
occurred due to forgetfulness or due to jostling, and whether it happened in a 
jumua prayer or another, and whether this situation was faced by the follower 
in the first rak‘a or in another raksa. 

Since our -purpose is not to record the details of the opinions or to derive 
them, but only to indicate the fundamental issues and their (underlying) 
principles, we say the following: 

The reason for the the disagreement in this issue arises from the dispute 
about whether it is a condition for the movements of the follower that they 
should*accompany (or immediately follow) those of the imam, and whether this 
condition applies to all the three constituent acts of the raka, that is, 
standing, bowing and prostrating, or is it a condition only for some of them? 
Further, when does his act go against him if this act does not (immediately) 
follow the act of the imam, that'is, when he is performing one act and the imam 
is performing the next? Those who held that it is a condition for each 
constituent act of a single raka@—-that is, the act of the follower should be 
concurrent with the same act of the imam, for otherwise this would amount to 
dissociating himself from the imdm; and the Prophet (God’s peace and 
blessings be upon him) has said, “The imam has been appointed so that he be 
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followed, so do not go against him”—said that if he fails to accompany the 
imam in the rukuS even though a small part of it, he would miss the raka. 
Those who took into account only a part of it said that he-collects the raka if 
he collects a part of the rake before the imdm rises for the next raka, and 
this does not amount to going against him. If the imdém has risen into the 
second rak‘a and the follower is pursuing him (in the acts of the first), then, 
this amounts to going against him for the first rae. Those who said that he 
may pursue his acts as long the :mam has not bowed in the next raka, held 
the opinion that it is not a condition.for each segment of the act of the}follower 
that it coincide with each segment of the act of the imam nor as a whole, but 
the condition is only that it take place after it. They agreed that if the imdm has 
risen after bowing in the second rak%, then, the follower is not to count that 
rak‘a as performed, if he has been pursuing his acts in it, for these would be 
assigned the hukm of the first while the rmdm is subject to the Aukm of the 
second, and this evidently amounts to going against him. 


2.4.2.1.2. Issue 2 


The second of the three fundamental issues that act as principles of the topic is 
whether the performance by the follower of the part of the prayer he has 
missed, from the imdm’s prayer, amounts to ad@ or gad@. There are three 
opinions on this issue. 

A group of jurists said that the part he observes after the 1mdm’s salutation is 
gad@ and what he has observed with the imam is not the first part of his 
prayer. Another group said that what he observes after the salutation of the 
imam is ad@ and what he observed with the imdm is the first part of his 
prayer. A third group made a distinction between words and. acts and said that 
he performs the words as gad@’, that is, the recitation, and continues on with 
the acts, meaning ad@ thereby. Thus, according to the first opinion, the 
opinion which regards the missed part that the follower performs as gad@, the 
person who is able to: catch one raka of the maghrib prayer will stand up 
when the imdm ends his prayer with the salutation and offer two rak‘as 
reciting the umm al-Quran and another sära in each one of them, without 
adopting the sitting posture in between the two. In accordance with the second 
opinion, that is based on continuation, he will stand up for one rak% reciting 
in it the umm al-Qurdn and another sūra and then adopt the sitting posture, 
after which he will rise for another raka and recite in it only the umm al- 
Quran. In accordance with the third opinion, he will stand up for a rak% 
reciting in it the umm al-Qurdn and another sūra and then take the sitting 
posture, after which he will rise for the second rak‘a also reciting in it the 
umm al-QuPdn and another stra. 

All three opinions have been attributed to the School, (Malik’s) and the 
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authentic opinion from Malik is that he performs the words as gad@ and 
continues in the acts, because there is no discrepancy in his opinion about the. 
sunset prayer that if the person catches one raka (with the imam) then he is 
to stand for the second raka and then adopt the sitting posture; and there is 
no dispute about his opinion that the person is to recite the umm al-Quran 
and another sūra as gada@. The reason for disagreement was that in some 
yersions of the well-known tradition it is laid down: “Pray what you are able to 
catch and complete what you have lost”, and completion implies that what he 
has been able to observe is the first part of his prayer. In other versions the 
words are, “Pray what you are able to catch and offer as gad@ what you have 
lost”, where gad@ implies that what he has been able to observe (with the 
imam) is the last part of his prayer. Thus, those who adopted the opinion of 
completion said that what he has observed is the first part of his prayer. Those 
who adopted the-opinion of qad? said that what he observed was the last part 
of his prayer. Those who adopted the method of reconciliation deemed the 
words to be gad@ andthe acts as ada. This, however, is weak, that is, part 
of the. prayer should be ad@ and part qaqa’. 

Their agreement on the obligation of a sequential order in the parts of the 
prayer, and on the occasion of pronouncing the initial takbir is the 
commencement of prayer, implies the existence of a clear evidence that what 
he has been able to observe (with the imám) is the first part of the follower’s 
prayer, but the intention of the imdm and that of the follower have differed 
about the sequential order, so think over it. It appears that this is what was 
taken into account -by those who maintained that his observance is the last part 
of the prayer. 


2.4.2.1.3. Issue 3 


The third of the three issues is the case in which the ukm of the prayer of the 
imam extends to the follower. This entails sub-issues. The first is when is he 
- assumed to catch the jumu‘a prayer? The second is when is he liable for the 
hukm of the prostrations of forgetfulness along with the imam, that is, for the 
forgetfulness of the imam? The third is when is it binding for a traveller who 
joins up behind an imam (whose status is that of a resident) to complete his 
Prayer (and not to curtail it) if he catches part of the prayer of the imam? 

; 2.4.2.1.3.1, Sub-issue. 1 

. A group of jurists said that if he is able to catch a raka of jumu‘a then he has 
; observed the jumu‘a prayér, and he is to perform the second rak‘a after the 
» Salutation of the imdm, but.if he catches less than a raka he is to pray the four 
i rak‘as as guhr. This is the opinion of Malik and al-Shafi‘l. Another group of 
g jurists said that he is to complete two rakas irrespective of what he has been 
able to catch of the prayer with the imam. This is Abū Hanifa’s opinion. 
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The reason for disagreement in this matter stems from what is supposed to 
be a conflict between the general implication of the words of the Prophet 
(God’s peace and blessings be upon him), “Pray what you are able to catch 
(behind the imam), and complete what you have missed”, and the meaning of 
his words, “He who has caught a raka of a prayer (behind the imam) has 
caught the prayer”. Those’ who decided on the basis of the words, “complete 
what you have missed”, made it obligatory that the follower pray two rakas 
even if he has been able to catch (a little) less than two rakas. Those for 
whom there is an implied word in the words of the Prophet (God’s peace and 
blessings be upon him), “he has caught the prayer”, that is, he has caught the 
hukm of the prayer, said that the (indirect) indication of the text (dali al- 
khitab) implies that one who has caught less than one raka has not caught the 
hukm of the prayer. The implied word, however, in this text has multiple 
possibilities, for it is possible ‘that it means the merit of the prayer, it is 
possible that it means the time of the prayer, and it is also possible that it 
means the ukm of the prayer. Perhaps the possible meaning in one ‘of these is 
not more obvious than the other. If this is the case, then it belongs to the 
category of mujmal (unelaborated implication), which does not imply a kukm, 
and the other (text with a) general meaning becomes preferable. If, however, 
we concede that it is obvious in one of these implied meanings, for example, 
the Aukm of the prayer in accordance with the opinion’ of those who hold this, 
then, this obvious meaning is not in conflict with the general meaning (in the 
other text), unless it is.treated as a category of the indication of the text (dalil 
al-khitab), but the general meaning is stronger, unanimously, than the 
indication of the text, especially an indication based on several! probabilities or 
on the obvious meaning. On the other hand, the opinion of those who maintain 
that the words of the Prophet (God’s peace and blessings be upon him), “he 
has caught the prayer”, include all the implied meanings, is weak and unknown 
in Arab usage, unless it is maintained that there is such a customary or 
technical meaning. 
2.4.2.1.3.2. Sub-issue 2 
On the issue of the follower following the zmdm in prostrations, that is, the 
prostrations of forgetfulness, a group of jurists fixed one raka as the basis, 
that is, that he should catch at least a raka with the imam; another group of 
jurists did not take this into account. Those who did not take this into account 
decided on the basis of the general implication of the words of the Prophet 
(God’s peace and blessings be upon him), “The imam has been appointed so 
that he be followed”. Those who took the rak@ into account decided 
according to the meaning of the words of the Prophet (God’s peace and 
blessings be upon him), “He has caught the prayer”. It is for this reason that 
they also differed on the third sub-issue. 


THE BOOK OF PRAYER (SALAH) 215 


2.4.2.1.3.3. Sub-issue 3 

A group of jurists said that if the traveller catches less than one rak@ of the 
prayer of the imam (who is) in a settlement he is not to complete the rest of the 
prayer as one having the status of the resident, but if he catches one rak‘a 
completion is binding upon him. 

This, then, is the Aukm of gad@ for part of the prayer when the imam had 
started prayer before the follower. 

The jurists agreed with respect to the hukm of gad@ for part of the prayer 
that occurs because of the forgetfulness of the imam or of the individual 
(praying independently), that he is to observe as gad@ whatever is an essential 
element (rukn) of the prayer, that is, an obligation, and it is not valid for him 
unless he performs this (part). There are, however, issues in it over which they 
disagreed, with some making gad# (making up the missing parts) obligatory 
in them and the others imposing repetition, as in the case of the person who 
forgets to make four prostrations in four rakas, missing one prostration in 
each raka. A group of jurists, thus, said that he rectifies the fourth by the 
prostrating and deems the earlier rak‘as as nullified and then repeats them. 
This is Malik’s opinion. Another group of jurists said that .the prayer is 
nullified as a whole and repetition becomes binding upon him. This is one of 
the narrations from Ahmad. A third group said that he performs four 
consecutive prostrations and his prayer stands completed. This was held by 
Abu Hanifa, al-Thawri, and al-Awza‘t. A fourth group said that the fourth is 
rectified with two prostrations. This is al-Shafi‘!’s opinion. 

The reason, for the disagreement over this stems from the consideration of 
sequential order. Those who took it into account in the rakas and 
prostrations nullified the prayer. Those who took it into account for 
prostrations alone nullified the rak‘as, except the last on the analogy of what a 
follower misses of the prayer of the imam. Those who did not take sequential 
order into account permitted the prostrations of the (entire) prayer at one time 
in a single raka, especially when they believed that a sequential order is not 
obligatory in an act that: is‘repeated in each raka, that is, in the prostrations, 
because each rak% comprises standing, bowing, and prostrating and the 
prostration is repeated. Thus, the disciples of Abū Hanifa thought that as the 
prostrations are repeated it is not obligatory to take into account repetition in 
the sequential order. Of the.same nature is a disagreement among the disciples 
of Malik about the person who forgets to recite the umm a/-Quran in.the first 
raka. It is said that the rak‘a:is not to be counted (as observed) and is to be 
performed as gad@; it is said that he is to repeat the entire prayer, and it is 
also said. that he is to make prostrations of forgétfulness for making his prayer 
complete. 

There are a number of cases-‘under this topic and all are not expressly stated 
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in the texts, but our purpose here is to record those that are of the nature of 
principles. 


2.4.3. Chapter 3 Prostrations of Forgetfulness 


The prostrations transmitted in the law apply in one of two cases: first, in 
unintended excess or deficiency of acts or words; and second, in the case of 
doubt in the acts of the prayer. In the case of the prostrations resulting from 
forgetfulness, and not from doubt, the discussion is covered in six sections. 
The first section is about the identification of the Aukm of the prostrations, 
The second is about their occasions in the prayer. The third relates to the 
identification of the species of the acts and the acts themselves because of 
which the prostrations are made. The fourth is about the description of the 
prostrations of forgetfulness. The fifth is about the identification of the person 
for whom the prostrations are obligatory. The sixth is about the means with 
which the follower alerts the imam about his forgetfulness. 


2.4.3.1. Section 1: Are the prostrations of forgetfulness an obligation or a sunna? 


They disagreed about the prostrations of forgetfulness, whether they are an 
obligation or a sunna. Al-Shafi‘l held that they are a sunna, while Abii Hanifa 
held them to be an obligation, but as one of the conditions of the validity of 
prayer. Malik made a distinction between the prostrations of forgetfulness 
caused by forgetting words or forgetting some acts, and also those caused by an 
excess or a deficiency. He said that the prostrations of forgetfulness that are 
performed because of deficient acts are obligatory, and are, according to him, 
one of the conditions of the validity of prayer. This is the well-known report. 
It is also reported from him that prostrations on account of deficiency are 
obligatory and prostrations on account of excess are recommended. 

The reason for their disagreement arises from their dispute about the 
interpretation of the acts of the Prophet (God’s peace and blessings be upon 
him) related to this topic, whether they convey an obligation or recommenda- 
tion. Abū Hanifa interpreted the acts of the Prophet (God’s peace and 
blessings be upon him) as obligatory, as that is the principle in his view, for 
they occur as an elaboration of an obligatory act. The Prophet (God’s peace 
and blessings be upon him) said, “Pray as you see me praying”. Al-Shafi‘T 
interpreted his acts as conveying recommendation, and’ he deviated from the 
original meaning of the principle on the basis of analogy. He held that as 
prostrations, in the view of the majority, do not become a:substitute for an 
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obligation, but are a substitute for a recommended act; therefore, a substitute 
for something that is not obligatory cannot be obligatory. For Malik there was 
greater emphasis on the acts as compared to the words, for they form the 
structure for the prayer more than the words, I mean, the obligations that are 
related to acts are more than those related to words. Thus, it was as if he held 
that there is greater emphasis for the acts as compared to words, even though 
the prostrations of forgetfulness become a substitute only for acts that are not 
obligatory. His distinction between prostrations made on account:of deficiency 
and those made for excess, in accordance with the second narration, is based 
on the fact that the prostrations on account of deficiency are stipulated as 
compensation for what is dropped from the acts of the prayer, while 
prostrations on account of excess are like a repentance not a substitute. 


2.4.3.2. Section 2: The occasions for the prostrations of forgetfulness 


They disagreed about (the time) when the prostration of forgetfulness is to be 
made; there were five opinions. The Shafiates held that the occasion for the 
prostrations of forgetfulness is always immediately before the salutation. The 
Hanafites maintained that the occasion for them is always after the salutation. 
The Malikites made a distinction saying that if the prostrations are on account 
of a deficiency their occasion is before the salutation, but if they are on account 
of excess their occasion is after the salutation. Ahmad ibn Hanbal said that the 
prostrations are made -before the salutation for the occasions on which the 
Messenger of Allah (God’s peace and blessings be upon him) prostrated before 
the salutation and they are made after the salutation for occasions on which the 
Messenger of Allah (God’s peace and blessings be upon him) prostrated after 
the salutation. Those that are besides these occasions for them the prostrations 
are always before the salutation, The Zahirites said that the prostrations are to 
be made only for the five occasions on which the Messenger of Allah (God’s 
peace and blessings be upon him) made them. Besides these cases, if the 
omission was for something obligatory he has.to make them, but if they are 
recommended the person is under no obligation. 

The reason for their disagreement stems from the established fact that the 
Prophet (God’s peace and blessings be upon him) made prostrations at times 
before salutation and at others after it. Thus, it is established from the 
tradition of Buhayna, who said, “The Messenger of Allah (God’s peace and 
blessings be upon him) led us in praying two rak‘as after which he stood up, 
not taking the sitting posture, and the people stood up with him. When he had 
performed the prayer, he made two prostrations while still seated”. It is 
established from the tradition of Dhū al-Yadayn that has preceded where he 
had (first) made the salutation from the two rakas. Those who permitted 
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analogy in the prostrations of forgetfulness—I mean, those who held the 
extension of the hukm for the occasions on which he (God’s peace and 
blessings be upon him) prostrated to the cases similar to them in these 
authentic traditions—held three (differing) opinions. The first is based on the 
method of preference (tarjih) and the second on the method of reconciliation 
(jam). The third is based on the method or reconciliation between preference 
and (original) reconciliation. 

Those who preferred the tradition of Ibn Buhayna maintained that the 
prostrations are before the salutation. They argued for this on the basis of the 
authentic tradition of Abu Sa‘id al-Khudri that the Prophet (God’s peace and 
blessings be upon him) said, “If one of you is in doubt about his prayer and 
does not recollect how many he prayed, three or four, he should pray a raka 
and prostrate twice while he is sitting prior to the salutation. If the rak‘a he 
prayed happens to be the fifth he will be converting it to an even count with 
these two prostrations, but if it is the fourth, the two prostrations are an 
affront to the devil”. They said that in this are prostrations for an excess 
before the salutation, for it is possible for a fifth to occur. They also argued on 
the basis of what is related from Ibn Shihab, who said, “One of the last 
commands from the Messenger of Allah (God’s peace and’ blessings be upon 
him) was about prostrations before the salutation”, 

Those who preferred the tradition of Dhū al-Yadayn said that the 
prostrations are after the salutation. They argued for the preference of this 
tradition that the tradition of Ibn Buhayna had been opposed. by the tradition 
of Mughira ibn Shuba “that the Prophet (God’s peace and ‘blessings be upon 
him) stood up after the two rakas and did not sit down, he then made 
prostrations after the salutation”. Abū “Umar said that this tradition is not 
equal in, terms of transmission so that it may be opposed by it. They also 
argued for it on the basis of the authentic tradition:of Ibn Mas‘id “that the 
Messenger of Allah (God’s peace and blessings be upon him) prayed a fifth 
rak‘a out of forgetfulness and made prostrations for his forgetfulness after the 
salutation”. 

Those who adopted the method of reconciliation said that these traditions do 
not contradict each other, as the prostrations in them that are after the 
salutation are due‘to excess, and the prostrations before salutation are due to 
deficiency; thus it is obligatory that the Aukm of the prostrations in the 
remaining cases be like these cases. They said that this (reconciliation) is 

preferable to interpreting the traditions as being in conflict. 
` * Those who adopted the method of reconciliation as well as preference said 
that prostrations are to be made in cases'in which the Messenger of Allah 
(God’s peace and blessings be upon him) made the prostrations and in 4 
manner in which he made them, for this is the kukm of those cases. The 
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occasions on which the Messenger of Allah did not make the prostrations, the 
hukm for them is that of prostrations prior to the salutation. ‘It was as if they 
made analogy for these over those in which the Messenger of Allah (God’s 
peace and blessings be upon him) made prostrations before salutation, but not 
on the prostrations that he made after the salutation, while the original 
occasions on which he made the prostrations retained their rule. Thus, from 
one aspect they maintained the hukm of the occasions: for which they occurred 
and assigned them differing akkdm, this being a kind of reconciliation and the 
removal of conflict between the implications. From’ another aspect they 
extended the meaning of some to the exclusion of others, and attached those 
on which the law is silent to them, this being a kind of preference, that is, they 
made an analogy from those prostrations that were made before the salutation 
but not from those that were after the salutation. 

As to: those, and:these are‘the Zahirites, who did not understand from these 
cases a hukm existing outside of these cases, confined their hukm to the cases of 
their occurrence; thus they confined the prostrations in these cases to these 
cases alone. Ahmad: ibn Hanbal’s view, on the other hand, is intertwined 
partially with the view of the Zahirites and partially with that of those who 
made the analogy, because he confined the prostrations after the salutation, as 
we have said, to cases that occurred in the traditions and did not extend them, 
while he extended (by analogy) the cases of prostrations occurring before the 
salutation. 

For each of these jurists there are evidences through which they come to 
prefer their opinions by means of analogy, I mean, for those upholding 
analogy. Our purpose in this book is not the copious recording of disagreement 
necessitated by analogy just as it is not‘our purpose to mention the issues on 
which the. law is silent except to a minimum, and.that too when they are well- 
known and serve as principles for cases besides them or when their occurrénce 
is very frequent. 

The five cases in which forgetfulness is associated with the Messenger of 
Allah (God’s peace and blessings be upon him) are: first, when -he stood up 
after praying two rakas as in the tradition of Buhayna; second, when he made 
the salutation after praying two'rakas, as recorded in the tradition of Dhii al- 
Yadayn; third, when he prayed five rakas, according to what is in the 
tradition of Ibn Umar, which is recorded by Muslim and al-Bukhart, fourth; 
when he made the salutation after praying three rakas according to the 
tradition of Imran ibn al-Husayn; fifth, the prostrations on account of doubt 
according to what is in the tradition of Abū Saʻīd al-Khudri, which will come 
up later. 

They disagreed about the reason why prostrations of forgetfulness have been 
obligatory. It is said that they are obligatory because of an excess or deficiency 
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(in the prayer), and this is the well-known view. It is also said that they are 
obligatory because of forgetfulness itself, and this was the view of the Ahl al. 
Zahir and al-Shafi‘T. 


2.4.3.3. Section 3: The words and acts leading to prostrations of forgetfulness 


The upholders of the prostrations of forgetfulness, whether for excess or 
deficiency that may occur in the prayer by way of forgetfulness, agreed that the 
prostrations are on account of (omission of) the sunan of the prayer and not the 
obligations nor on account of the desirable acts (raghdib) (lesser than sunan), 
There is no liability in their view for omission of this category, that is, if the 
person forgets one of'them in prayer, unless they happen more than.once. For 
example, Malik is of the view that there is no obligation for prostrations on 
account of forgetting a single takbir, but there is a prostration for leaving out 
more than one act of this category. There can be no validity with the omission 
of obligations. They are to be performed and undertaken. The consequence of 
forgetting them is the repetition of the prayer as a whole, as has preceded in 
the discussion of what leads to repetition and what leads to gada’, I mean, like 
a person who may relinquish one of the constituent elements of prayer. 

The prostrations of forgetfulness on account of an excess, on the other hand, 
occur due to an excess in the obligations as well as the sunan. In this statement, 
there is no dispute among them; they disagree only on the basis of their 
dispute as to what acts are obligations and what are not, what are sunan and 
what. are not, and what is a sunna and what is a desirable act ( raghiba). An 
example of which is gunit. According to Malik the person is not to make 
prostrations for relinquishing gunut for it is merely desirable (mustahab) (lesser 
than a sunna) in his view, but he is to make prostrations according to al- 
Shafii as it is a sunna in his view. 

This is not unclear for you because of the discussion that has preceded about 
their disagreement over what is a sunna, an obligation (farida), or a desirable 
act (raghiba). According to Malik and his disciples there are prostrations of 
forgetfulness for a minor excess in prayer, even if it is not from the category of 
prayer. It is necessary to know that sunna and raghiba, in. their view, both 
belong to the recommended (nadb) category. They differ, however, when in 
their view it is (a) higher or a lower (recommendation), that is, the emphasis in 
the command: about them. This has reference to the surrounding cir- 
cumstances of this form. of worship. Their disagreement, therefore, becomes 
‘excessive in this category so much so that some of them hold that if certain 
sunan are relinquished intentionally or done intentionally if they were to be 
relinquished, their hukm becomes enhanced, that is, it becomes obligatory if it 
is a sunna, or a sin if it was a prohibition. This is to be found often with the 
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disciples of Malik. You therefore find them agreeing, except for the Zahirites, 
that a person relinquishing sunan regularly as a whole is a sinner. Thus, a 
person relinquishing always the witr prayer or the two rak‘as of the morning 
prayer would be a fasig and a sinner. It is as if some forms of worship are 
obligatory in kind and in genus, like the five daily prayers, while some are 
sunna in kind and obligation in genus, like witr and the two rak‘as of the 
morning prayer and whatever is similar to them from among the sunan. 
Likewise, some of the desirable acts (ragh@sb) in their view are desirable in 
kind but sunan by genus, like what we have related from Malik about the 
obligation of prostrations on account of (omission of) more than one takbir, 
that is, for forgetting it. I do not think that they have a category that is sunna 
in kind as well as in genus. 

The sunan according to the Zahirites are sunan in’genus alone, because of the 
words of the Prophet (God’s peace and blessings be upon him) to the Bedouin 
who asked him about the obligations in Islam, “He will succeed if he speaks 
the truth, he will enter janna if he speaks the truth”, and this after the man 
had said to him, “I swear by Allah that I will not add to it or reduce from it”, 
that is, to or from the obligations, and this tradition has preceded. 

They agreed under this topic on the requirement of the prostrations of 
forgetfulness for the omission of the middle sitting posture, differing over it 
whether it is an obligation or a sunna. Similarly, they disagreed whether -the 
imam may revert to it when he is reminded after rising from it. If he may 
revert to it, then at what stage?’ The majority said that he may revert.to it as 
long as he has not stood up straight. A group of jurists said that he may revert 
to it as long as he has not commenced the third. raka. Another group of 
jurists said that he is not to revert to it if he has risen up to the measure of a 
spread out hand (shibr). If he reverts to it in the view of those who do not 
uphold that he should do so, his prayer is valid according to the majority, but a 
group of jurists said that it is nullified. 


2.4.3.4. Section 4: The description of the prostrations of forgetfulness 


They (the jurists) disagreed about the description of the prostrations of 
forgetfulness. Malik. was of the view that the hukm of the two prostrations of 
forgetfulness when they are after the salutation is that the person should recite 
the tashahhud and offer the salutation. This was Abū Hanifa’s opinion also as 
the prostrations in his view are after the salutation in each case. If the 
prostrations are before the salutation then he should recite the tashahhud alone, 
and the salutation of the prayer is the salutation for the prostrations. This was 
al-Shafi‘l’s opinion as such prostrations are always before the salutation in his 
view. It is also related from Malik that he is not to recite tashahhud in the.case 
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of those that are before the salutation. This was also the opinion of a group of 
jurists. Abū Umar has said that the salutation after those that follow (come 
after) the salutation (of the prayer) is established from the Prophet (God’s 
peace and blessings be upon him), as for the tashahhud, I cannot trace it in an 
authentic narration. 

The reason for this disagreement stems from their dispute over is the 
authenticity of what has-been reported about it in the tradition: of Ibn Masjid, 
that is, that the Prophet (Gad’s peace and blessings be upon him) said, “Recite 
the tashahhud and then offer the salutation”, and also the semblance between 
the prostrations of forgetfulness and the last two prostrations of the prayer, 
Those who compared the two did not make tashahhud obligatory, especially 
when both were within the same prayer. Abū Bakr ibn al-Mundhir has said 
that the jurists differed over this issue and-had six opinions. One group said 
that there is no tashahhud in them and no salutation. This was the opinion of 
Anas ibn Malik, al-Hasan, and ‘At?. A second group said the opposite of 
this, that there is tashahhud as well as salutation in them. A third group said 
that ‘there.is tashahhud, but not salutation. This was the opinion of al-Hakam, 
Hammad, and al-Nakha‘. A fourth group said the opposite of this, that there 
is. salutation in thèm, but not tashahhud. This is the opinion of Ibn Sirin. The 
fifth opinion is that it is up to the worshipper; if he likes he may recite the 
tashahhud and offer the salutation, but he is not obliged. to do so. This is 
related from ‘At?. The sixth opinion is that of Ahmad ibn Hanbal that if the 
person is prostrating after the salutation he is to recite the tashahhud, but if he 
is prostrating prior to the salutation he is not to recite the tashahhud. This is 
what we related from Malik. Abii Bakr said that it has been established from 
the Prophet (God’s peace and blessings be upon him) that he pronounced a 
takbir four times and then offered the salutation, but the authentication of his 
reciting tashakhud needs scrutiny. 


2.4.3.5. Section 5: Hukm of the prostrations of forgetfulness 


They agreed that performing the prostrations of forgetfulness is a sunna for the 
single worshipper as well as the imam. They disagreed about the follower who 
forgets while praying behind the imaém whether-he is he under an obligation to 
make the prostrations. The majority maintained that the imdm bears the 
responsibility for forgetfulness on. behalf of the follower, but Makhiil made 4 
deviant statement making the prostrations binding for his own forgetfulness. 

The reason for their disagreement arises from their dispute over wha 
constituent elements of prayer the imam bears on behalf of the follower. The: 
agreed that if the imam forgets something the follower follows him in hi 
prostrations of forgetfulness, even if he joined him after his forgetfulnes 
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They disagreed as to when the follower is to prostrate if he has missed part of 
the prayer with the mam, who has to make the prostrations. A group of jurists 
said that he makes the prostrations with the imam and then stands up to 
perform the part he had missed, whether the imam performed his prostrations 
before or after the salutation. This was upheld by ‘Ar, al-Hasan, al- 
Nakha‘t, al-Shabi, Ahmad, Abū Thawr, and the upholders of ray 
(opinion). Another group of jurists said that he is to complete his prayer and 
then prostrate. This was held by Ibn Sirin and Ishaq. A third group of jurists 
said that if the imdm makes the prostrations before the salutation, he should 
prostrate with him, but if the smdm makes the prostrations after salutation he is 
to complete his own prayer and then make the prostrations. This was upheld 
by Malik, al-Layth, and al-Shafit, The fourth group of jurists said that he is 
first to make the prostrations with the imdm and then to make them a second 
time after completing his prayer. This was held by al-Shafist. 

The reason for their disagreement stems from their dispute over what is 
better and more meritorious. To follow the imam in the prostrations (of 
forgetfulness) at the same time or to prostrate after completing his own prayer? 
It was as if they agreed that following the imdm is wajib because of the words. 
of. the Prophet (God’s peace and blessings’*be upon him), “The imam has been 
appointed so that he be: followed”, but disagreed over whether the time of 
prostrating for the follower was its regular determined occasion, that is, at the 
end of his own prayer, or whether the time'was that of the prostrations of the 
imam. Those who preferred the combining the follower’s act with the act of 
the imam over the regular time of.making the prostrations and held that it is a 
condition of the following, that is, that their acts should actually coincide, said 
that he should prostrate with the imam even if he did not prostrate at the time 

, determined: for the prostrations. Those who preferred the determined time of 
i prostrations said that he should delay them till the end of his prayer. Those 
~ who made both forms obligatory placed an obligation on him for prostrating 
: twice, but this is weak. 


$ 2.4.3.6. Section 6: How to alert the person who forgets in prayer 


$ They agreed that the way to alert a person who forgets in his prayer is to 
ronounce tasbih (saying subhana Allah). This, however, is for men because of 
What is established from the Prophet (God’s peace and blessings be upon him) 
hat he said, “Why is it that I see you clapping hands (tasfig) frequently. One 
a who is afflicted by something in his prayer should engage in the glorification of 
Allah (tasbih), for when he utters the tasbih, he will attract attention. And 
‘lapping hands is for women”. 
They disagreed in the case of Women. Malik and a group of jurists said that 
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tasbih is both for meh and women. Al-Shafi‘l and a group of jurists said that 
tasbih is for men, while tasfig (striking the back of the left hand with the palm 
of the right) is for women. 

The reason for their disagreement arises from their dispute over the 
implication of the words of the Prophet (God’s peace and blessings be upon 
him), “tasfig is for women”. Those who held'that the meaning of these words 
is that tasfig is the hukm for women in case of forgetfulness, which is the 
apparent meaning, said that the women are to engage in tasfig and not in 
tasbih. Those who comprehended a derogation of tasfiq from this said that men 
and women are equal in terms of tasbik, but there is some weakness in this 
view because it amounts to a departure from the apparent meaning without an 
evidence, unless an analogy with the case of men is drawn for women. The 
hukm for women is often different from that of men: in the case of prayer, a 
fact which weakens the analogy. 

With respect to performing the prostrations of forgetfulness that are 
occasioned by doubt, the jurists disagreed—holding three opinions—about the 
case of a person who feels doubt about (whether) his his prayer (was properly 
observed) and does not know how many rakas he has offered: whether one, 
two, three, or four rakas. A group of jurists said that he is to base the 
preceding part of the prayer on certainty, which is the least (number) for he is 
not to estimate, and after completing the prayer accordingly he should make 
the prostrations of forgetfulness. This is the opinion of Malik, al-Shafi‘i, and 
Dawid. Abū Hanīfa said that if this is the first occasion (of doubt in the 
prayer) his prayer becomes invalid, but if it recurs he is to make an estimation 
and act on the basis of the preponderant conviction in his mind (about the 
number), and then he is to make.the prostrations of forgetfulness following the 
salutation: Another group of jurists said that if the person is in doubt he is 
neither to have recourse to certain conviction nor to estimation, but is simply 
obliged to make the prostrations of forgetfulness. 

The reason for their disagreement is the conflict derives from the apparent 
meanings of the traditions laid down on the issue, and there are three 
traditions on the subject. The first is the tradition prescribing continuation on 
the basis of certainty (the lesser number). This is the tradition of Abu Sa‘id 
al-Khudri, who said, “The Messenger-of Allah (God’s peace and blessings ‘be 
upon him) said, ‘If one of you falls in doubt about his prayer and does not 
know how many (rakas) he has prayed, three or four, then he should 
relinquish his doubt and base his prayer on-that of which he is certain, and 
‘thereafter make two prostrations before making the salutation. If he has prayed 
five they will even out his prayer, but if he has prayed to complete four, they 
will be an affront for the devil”. It is recorded by Muslim. The second 
tradition is from Ibn Mas‘id that the Prophet (God’s peace and blessings be 
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upon him) said, “If one of you forgets while praying, then he should make an 
estimate and thereafter make two prostrations”. Another version from: him 
says, “He should make an inquiry into what appears to be.the most correct 
[number], then make the salutation and thereafter make two prostrations, 
recite the tashahhud and make the salutation”. The third is the tradition of Abū 
Hurayra, which is recorded by Malik and al-Bukhari, that the Messenger of 
Allah (God’s peace and blessings be upon him) said, “When one of you stands 
up to pray the devil comes and confuses him so that he does not recollect how 
many (rak‘as) he prayed, then, if one of you finds this he should make two 
rostrations while seated”. Of the same implication is the tradition of ‘Abd 
Allah ibn Jafar, which has been recorded by Abu Dawid, that the Messenger 
of Allah (God’s peace and blessings be upon him) said, “One who is in doubt 
about his prayer should make two prostrations after it and then make the 
salutation”. 

In. these traditions the jurists adopted either the method of reconciliation or 
that of preference. Some of those who adopted the method of preference 
ignored the conflicting text, and some interpreted the conflicting text and 
reconciled it with the preferred interpretation. There were also those who 
combined the two ways, that is, reconciled some of them and preferred some, 
reinterpreting the meaning not preferred to suit the preferred interpretation. 
Some of them reconciled some of them and dropped the Aukm of the others. 

Those who adopted the method of preference in part and that of 
reconciliation in part, along with the interpretation of the unpreferred 
directing it to the preferred meaning, include Malik ibn Anas. He interpreted 
the tradition of Abū Sa‘id al-Khudri to apply to the person who is not 
afflicted by doubt, and he interpreted the tradition of Abu Hurayra to apply to 
a person who is overcome by doubt and is afflicted by it. This (method) 
belongs to the category of reconciliation. He interpreted the tradition of Ibn 
Mas‘td so as to mean that the meaning of estimation here is having recourse 
to certainty. This acknowledged, in accordance with his methodology, all the 
traditions. 

Those who adopted the method of reconciling part and dropping part, 
which is preference without interpreting the subordinated text (that is, not 
preferred text) include Abū Hanifa. He said that the tradition of Abū Sa‘id 
implies a kukm for the person who has no preponderant basis to rely on, while 
the tradition of Ibn Mas‘id applies to one who does have such a basis to rely 
on. He dropped the hukm of the tradition of Abū Hurayra, and this by saying 
that the traditions of Abū Sa‘id and Ibn Mas“d include an addition, and 
when there is an addition it must be accepted and followed. This too is a kind 
of reconciliation, Those who preferred part and dropped part are those who 
said that he is liable simply to prostrations. The reason is that they preferred 
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the tradition of Abu Hurayra and dropped the traditions of Abū Sa‘id and 
Ibn Mas‘tid. Thus, this is the weakest of the opinions. 

This is what we thought of recording in this division of the two divisions of 
the Book of Prayer, and which is a discussion of the obligatory prayers. We 
now turn to a discussion of the second division of the prescribed prayers and 
these are prayers that do not impose a universal obligation. 


II 
THE SECOND BOOK OF PRAYER (SALAH) 


Prayers that are not prescribed as a universal obligation include prayers that 
are a sunna, or are supererogatory (naff), or prayers that are prescribed as a 
communal obligation (fard kifaya). As (each of) these have ahkam, some agreed 
upon and some disputed, we deemed it proper to take up the discussion of 
each prayer separately. These prayers together are ten in number: the two 
rakas of the morning prayer, the witr prayer, supererogatory prayers, the two 
rakas on entry into a mosque, prayers during Ramadan, the eclipse (kusif) 
prayer, prayer for rain, the two ‘id prayers, and the prostrations (on reciting 
certain parts) of the Quran, which are also a kind of prayer. This book, 
therefore, comprises ten chapters. We shall be discussing funeral prayers 
separately under the chapter on the ahkam of the dead, as is the practice of the 
jurists and that is what they compile under the title: “the book of jan@iz”. 


3.1. Chapter 1 Discussion of the Witr Prayer 


They disagreed about witr on five points: its hukm, its description, its time, the 
supplication (gunut) during it, and its observance while travelling on a riding 
beast. 

The discussion of its hukm has been covered in the discussion of obligatory 
prayers. Malik (God bless him), in its description, preferred that it be offered 
as three rak“as of witr, separated with a salutation.!5° Abū Hanifa said that 
mitr consists of three rakas without any separation between them by means of 
the salutation. Al-ShafiT said that witr is a single rak‘a. For each group there 
are opinions coming down from the generations of the Companions and the 
Tabi‘tn. 

The reason for their disagreement stems from the conflict of traditions on 
the subject. It is established from the Prophet (God’s peace and blessings be 
upon him) through the tradition of ‘Aisha “that he used to pray eleven 


150 That is, two rakas ending with a salutation plus one rak‘a. 
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rak‘as at night, offering one as witr”. It is established from Ibn Umar that 
the Messenger of Allah (God’s peace and blessings be upon him) said,-“The 
prayers during the night are (observed) two at a time, and if you find that the 
morning is going to overtake you, then, offer one rak‘a as witr”. Muslim has 
reported from ‘Aisha “that the Prophet (God’s peace and blessings be upon 
him) used to pray thirteen rakas at night, and offered five of these as witr 
without sitting in between, except at the end of the last”. Abū Dawiid has 
reported from Abu Ayyūb al-Ansari, “Witr is a prescribed duty for every 
Muslim, thus, he who prefers to observe it with five may do so, he who prefers 
to observe it with three may do so, and he who prefers to observe it with one 
may do so”. Abū Dawid has recorded that the Prophet (God’s peace and 
blessings be upon him) used to.observe witr with seven, nine, and five rak“as, 
He recorded (a tradition) from ‘Abd Allah ibn Qays, who said, “I said to 
Aisha, ‘With how many (rakas) did the Messenger of Allah (God’s peace 
and blessings be upon him) observe witr?? She said, ‘He used to observe mitr 
with four and three, six and three, eight and three, ten and three, but he did 
not observe it with less than seven or with more than thirteen’”. There is also 
the tradition of Ibn “Umar from the Prophet (God’s peace and blessings be 
upon him) that he said, “The sunset prayer (maghrib) is the mitr of the prayers 
of the day”. 

The jurists adopted the method of preference in these traditions. Those who 
held that witr is a single rak‘a decided on the basis of the words of the 
Prophet (God’s peace and blessings be upon him), “If you are apprehensive 
about the (approach of) dawn offer a single rak‘a as witr,” and also on the 
basis of the tradition of ‘A?isha, “He used to observe witr with one raka”. 
Those who maintained that witr is three rak‘as, without there being a 
separation between them, and confined the hukm of witr to three only, have 
nothing to rely upon as proof in this matter, as all traditions. imply a choice, 
except the tradition of Ibn “Umar that the prophet (God’s peace and blessings 
be upon him) said, “The sunset prayer (maghrib) is the witr of the prayers of 
the day”. Abu Hanifa would say: “When one thing is compared with another 
and the hukm of both is made the same, it is appropriate that the things 
compared have the same. description, thus, when maghrib is compared with the 
witr of the prayers of the day and as maghrib consists of three it follows that 
the itr of the night be also three”. 

Malik, on the other hand, relied on the argument that the Prophet (God’s 
peace and blessings be upon him) never observed wiir unless. it followed an 
even number (of rakGs). He, therefore, held that this was the sunna of witr 
and that the minimum in this is two raktas. Witr, in his'view, may in fact be a 
single rak‘a preceded by an even number of rak‘as, or that witr, which is 
prescribed has to include an even number along with it. Thus, if a witr is 
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added to an even number of rak‘as, the whole becomes witr (an odd number). 
This opinion is supported by the tradition of ‘Abd Allah ibn Qays—mentioned 
earlier—which describes witr prayers as comprising an even number of rakas 
and then an odd number. His belief that mitr comprises a single rak is 
revealed in his statement: “How can witr be observed when nothing precedes 
jt, and for what is it a mttr (odd number)?” The Messenger of Allah (God’s 
peace and blessings be upon him) has. said, “What has been prayed before it 
makes it odd”. The apparent meaning of this statement agrees with his view 
that the technical meaning of witr is the odd number itself, that is, something 
not consisting of an even number plus an odd’ number, because in such a case 
jt is not an odd number in itself but because of the odd number besides it. 
This interpretation is better. 

The truth, however, is that all these traditions imply a choice in the 
description of the witr prayer ranging from one to nine as has been reported in 
the acts of the Messenger of Allah (God’s peace and blessings be upon him). 
The inquiry (to be made) is whether it is a condition for the itr that it be 
preceded by an even number of rak‘as. It is possible to say that this is a 
condition as that was the case with the witr of the Messenger of Allah (God’s 
peace and blessings be upon him). It is also possible to say that it is not a 
condition for it as Muslim has recorded that the Prophet (God’s peace and 
blessings be upon him) used to wake ‘Pisha up for her witr prayer when he 
had prayed: up to the point of the witr. The apparent meaning of this is that 
she used to observe witr without it having been preceded by an even number. 
He (Muslim) has also recorded a tradition from ‘isha “that the Messenger 
of Allah (God’s peace and blessings be upon him) used to observe miir with 
nine rakas, sitting down in the eighth and ninth, and he did not offer the 
salutation except in the ninth. He then offered two rak‘as while seated. These 
are eleven rak‘as."When he grew older and put on some weight he used to 
observe witr with seven rakas sitting only in the sixth and the seventh, and 
not offering the salutation except at the end of the seventh. He then used to 
offer two rakas while seated, and these come to nine rakas”. In this 
tradition ‘the itr precedes the even number, and it contains a proof that it is 
not a condition for the witr that it be preceded by an even number, and that 
the term witr is applied to mean three. This is supported by what is related by 
Abū Dawiid from Ubayy ibn: Ka‘, who said, “The Messenger of Allah 
(God’s peace and blessings be upon him) used to recite in the witr (the 
chapters) “Glorify the name of your Lord, the most High ...”, ‘Say O 
disbelievers .. .’, and ‘Say, Allah is One ...””.!>* There is a similar tradition 
from: ‘Aisha where she says about the third recitation, “Say, Allah is One 
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.., and the mu‘awwidhatan [‘Say, I seek refuge with the Lord of the 
daybreak ...,’ and ‘Say, I seek refuge with the Lord of mankind .. .”]” 

The jurists agreed that the time of witr is after the isha prayer up to the 
break of the dawn, as this has been reported from the Prophet (God’s peace 
and blessings be upon him) through a variety of channels. One of the most 
authentic of these is what is reported by Muslim from Abii Nudra al-‘Awfj 
that Abū Sa‘id informed them that they had asked the Prophet (God’s peace 
and blessings be upon him) about witr, and he said, “The mitr is before the 
morning (prayer)”. They disagreed: about the permissibility of observing it 
after the dawn. A group of jurists prohibited this, while another group 
permitted it as long as the worshipper had not yet performed the morning 
prayer. The first opinion was held by Abū Yiisuf and Muhammad, the 
disciples of Abū Hanifa, and by Sufyan al-Thawri. The second was held by al- 
Shafi, Malik, and Ahmad. 

The reason for their: disagreement derives from the conflict between the 
practice of the Companions in this regard and the traditions.. The apparent 
meaning in the traditions about this (matter) is that it is not permitted: to 
observe witr after dawn. as in the tradition of Abū Nudra that has already been 
mentioned. Further, the tradition of Abu Hudhayfa is explicit about this as 
recorded by Abū Dawtid, where it is said, “It has been prescribed for you 
(from the time) between the ish@ prayer till the break of the dawn”. There is 
no dispute among the authorities on usié/ (al-fiqh) that what occurs after the 
word ilā (till) has a kukm that is the opposite of what precedes it as it 
represents the limit. Though: this belongs to one of the categories of the 
indirect indication of the text (dalil al-khitab), it is of a kind that is agreed 
upon as in the words of the Exalted; “Then strictly observe the fast till 
nightfall”,!>* and in His words, “(Wash your hands) Up to the elbows”.! 
There is no dispute «among the jurists about (the propositon) that what is 
beyond the limit is the opposite of what is before the :limit. 

The conflict between practice and traditions is discernible from what is 
related from Ibn Mas‘id, Ibn ‘Abbas, Ubada ibn al-Samit, Hudhayfa, Abi 
al-Dard?, and ‘Aisha that they used to observe witr after the break of the 
dawn and before the morning prayers; and there was no opposition from the 
other Companions over this. A group of jurists held that such a case is within 
the category of consensus (ijmd5), but such a claim is not justified, as an 
opinion of one person about an issue cannot be attributed to another who is 
silent about it, that is to.say, the opinion of a person on an issue should not to 
be ascribed to a consensual opinion when his opinion is not known. As to the 
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issue at hand, how is it correct to say that there is no reported dispute among 
the Companions over it. What dispute can be greater than the dispute of the 
Companions who related these (differing) traditions, I mean, their disagree- 
ment with those who permitted the mtr prayer after the break of the dawn. 

What I think of their practice on the issue, however, is-that it does not go 
against the traditions reported on it, that is, the permissibility of praying witr 
after dawn. In fact, the permissibility in this regard belongs to the category of 
gad@ not to that of ada. Their practice would go against the traditions if 
they considered praying witr after daybreak to be of the category of adë. 
Think over this. The dispute over this issue actually relates to the question of 
whether gad@ in worship with determined timings is in need of a renewed 
command, that is, a command other than the command for ad#, Thus, such 
an interpretation ascribed to them is more suitable as the practice was reported 
from most of them that they were seen observing the witr as gad@ before the 
(morning) prayer, but after the break of the dawn. An opinion has been related 
from Ibn Mas‘td on this, that is, he used to say, “The time for witr is from 
the last time of ish@ up to the morning prayer”. The existence of this 
opinion, however, does not necessarily mean that we should ascribe-it to all of 
the Companions whom we have mentioned, that all shared that opinion 
because one Companion was seen praying witr after daybreak, and it is 
necessary to ponder over the nature of the transmission from them about this. 
Ibn al-Mundhir has reported five opinions about the timing of witr including 
the two well-known opinions that I have mentioned, The third opinion is that 
the worshipper should observe the witr even if he has offered the morning 
prayer. This is the opinion of Tawiis. The fourth is that he should observe it 
even after sunrise. This was maintained by Abū Thawr and al-Awza‘i, The 
fifth is that he may observe the witr of the previous night. This is the opinion 
of Sa‘id ibn Jubayr” 

The reason for this disagreement stems from their dispute about the 
emphasis laid on observing witr and the degree of its nearness to the category 
of obligation (fard). Those who held it to be closer to obligation prescribed its 
qad@ in a period that is beyond that of the period determined’ for it. Those 
who held: that it was not close to being an obligation prescribed gag@ in the 
shorter period. Those who held it to be a sunna like all the other sunan deemed 
gad@ to be weak in this case as gad@ is necessary in obligations. Hence, their 
disagreement about the gad@ of id prayers for one who has missed it. It is 
necessary that no distinction ‘be made in-this between recommendation and 
obligation, that is, those who hold that gad@ of an obligation is through a 
renewed command should maintain the same about recommendation, and 
those who hold that it is obligatory through the original command should 
Maintain the same about recommendation. 
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In their disagreement about the gunut (supplication), Abū Hanīfa and his 
disciples maintained that the worshipper should recite it in the witr prayer. 
Malik disallowed it, while al-Shafi‘t permitted it during the second half of 
Ramadan. One group of jurists permitted it for the first half of Ramadan and a 
second group for the entire month of Ramadan. 

The reason for their disagreement arises from the conflict of traditions. It 
has been related from-the Prophet (God’s peace and blessings be upon him) 
that he always recited the gumdt. It is also related that he permitted it for a 
month. Again, it is related that in his last days he did not recite qutiüt in any 
part of the prayer. Finally, it is related that he prohibited it. This’ issue has 
been discussed earlier. 

Observing the mitr prayer while riding on a beast, whichever way it is facing, 
has been permitted by the majority as it has been established through the acts 
of the Prophet (God’s peace and blessings be upon him), that is, he used to 
observe witr while riding. This is what they relied upon to prove that it is not 
an obligation, for it has been established from the Prophet (God’s peace and 
blessings be upon him) that “he used to offer supererogatory prayers while 
riding”, while it has not been established from him at all that he used to 
observe obligatory prayers while riding. In the view of the Hanafites, because 
of their agreement with the majority that on the premise that no obligatory 
prayer is to be observed while riding, and because of their belief that the mitr 
prayer is obligatory, it must necessarily follow that it should not be prayed 
while riding, and they rejected the tradition on the basis of analogy, which is 
weak. 

Most of the jurists held that if a person observes witr and then goes to sleep, 
he may not observe witr a second time if he wakes up to observe 
supererogatory prayers; this is because of the words of the Prophet (God’s 
peace and blessings be upon him), “Witr is not observed twice in a night”. It is 
recorded by Abu Dawiid. Some of them held that he may make the first mtr 
even by adding a rak‘a. to it and then observe it a second time after offering an 
even prayer. This is an issue that they termed nagd al-witr. It is weak from two 
aspects: first, that witr cannot be converted to a supererogatory prayer by 
making it even; second, that observing a single raka as a supererogatory 
prayer is not known in the law. Permitting it or not permitting it is the cause 
of disagreement on the issue. Those who took into account the underlying 
meaning in witr, which is the opposite of even, said that it is converted by 
making it even through the addition of a second raka. Those who took into 
account the technical meaning said that it is not converted by making it even as 
the even prayer is supererogatory, while the witr is an emphatic sunna 
(mwakkada) or it is obligatory. 
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3.2. Chapter 2 The two Rak‘as of the Morning Prayer 


They agreed that the two rakas in the morning are sunna because of their 
being persistently observed by the Prophet (God’s peace and blessings be upon 
him), more so-than the raka‘as of any other supererogatory prayer. He (God’s 
peace and blessings be upon him) did so because he considered performing 
them as desirable and also because he performed them as gad? after 
sunrise—when he had (once) overslept till after sunrise—thus praying the 
whole morning prayer as gad@. They disagreed about it in (several) issues, 
one of which is the recommended (Quranic) recitation in it. 

According to Malik it is recommended that only the umm al-Quran be 
recited in it. Al-Shafi‘f said that there is no harm if the umm al-Qurdn is 
recited in it along with another short sara. Abū Hanifa said that there is no 
recorded precedent in it for recommended recital, and it is permitted that a 
person may recite from his nightly portion of Quranic recitation. 

The reason for their disagreement is the variation in the reported recitation 
by the Prophet (God’s peace and blessings be upon him) in this prayer, and 
also. their disagreement about the identification of recitation in the prayer. It is 
related about the Prophet (God’s peace and blessings be upon him) “that he 
used to observe two light [short] rakas in the morning”, and ‘it is related from 
‘Misha, who said, “They [the two rak‘as] were so short that I wondered 
whether he had recited in them the umm al-QuPan”. The apparent 
implication of this is that he used to recite only the umm al-Quran in them. It 
is related through Abū Hurayra, as recorded by Abū Dawiid, that “he [the 
Prophet] used to recite ‘Say, God is One ...’, and ‘Say, O disbelievers . . .’, in 
them”. Those who adopted ‘A?isha’s tradition chose the recitation of the 
umm al-Quran alone, while those who adopted the second tradition chose to 
recite the umm al-Qurdn and a short sūra. Those who abided by their 
principle that no specific recitation is to be fixed for prayers, because of the 
words of the Exalted, “So recite of it that which is easy [for you]”,!4 said that 
the person is to recite what he likes. 

The second issue concerns the manner of the recitation that is recommended 
for it. Malik, al-Shafifi and most of the other jurists held that the 
recommendation is to recite it inaudibly. A group of jurists maintained that the 
recommendation is for audible recitation, while another group granted a choice 
(to the worshipper) between reciting it inaudibly and audibly. 

The reason for disagreement in this stems from the conflict of the implied 
meanings of the traditions. In the (preceding) tradition of ‘Aisha the 
apparent implied meaning is that “the Prophet (God’s peace and blessings be 
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upon him) used to recite inaudibly in them”. If this had not been the case 
‘Misha would not have had reason to doubt whether the Prophet recited the 
_umm al-Qurān in them. The apparent meaning of what has been related from 
Abū Hurayra jt T he used to recite “Say, O disbelievers ...,” and “Say, 
Allah is One . . .”, in them, and that.the recitation of the Prophet (God? s peace 
and blessings fe upon him) used to be audible, for had this not been the Case, 
Abū Hurayra would not have come to know what he was reciting in them, 
Those who adopted the method of preference in these two traditions either 
upheld the audible recitation, when the tradition of Abū Hurayra was 
preferred, or they upheld inaudible recitation, when the tradition of ‘Aisha 
was preferred. Those who upheld the method of reconciliation upheld a choice 
for the worshipper. 

The third issue is about case of a person who has not offered the two raktas 
and finds the imam engaged in the (obligatory) prayer, or who enters the 
mosque to offer the two rak%s, but finds that the obligatory prayer is about to 
commence. In such a case, Malik held that if he enters the mosque and the 
obligatory prayer is being performed, then he is to pray with the imam and not 
to offer the two rakas in the mosque (when the imam is observing the 
obligatory prayer). If, however, he.has not entered the mosque and he does not 
fear losing a rak‘a with the imam, he may offer the two rakas outside the 
mosque, but if he is afraid of losing a rak‘a he should pray with the imam and 
then offer them after sunrise. Abū Hanifa agreed with Malik in “making the 
distinction: between the case of a person having entered the mosque or not yet 
having done so, but he went against him in the detailed ruling. He said that 
the person may pray outside the mosque as long as he thinks that he will be 
able to offer one rak% of the morning prayer with the imam. Al-ShafiT said 
that if.the prescribed prayer has commenced he is not to offer the two rak‘as 
inside or outside the mosque. Ibn al-Mundhir has related that a group 
permitted the offering of the two rakas inside the mosque while the imdm is 
observing the (obligatory) prayer, but this is a deviant opinion. 

The reason for their disagreement arises from their dispute over the 
meaning of the words of the Prophet (God’s peace and blessings be upon him), 
“If the prayer. has commenced, then, there is no other prayer but the one 
prescribed”. Those who adopted the general implication of this tradition did 
not allow the two morning rakas, either outside the mosque or inside it, if the 
prescribed prayer had.commenced. Those who restricted this meaning to apply 
to praying inside the mosque permitted praying outside the mosque as long as 
the obligation is not lost, or if. a part of the obligation is not lost. The 
underlying meaning (Gia) of the proscription, according to those who 
adopted the general’ meaning, is ‘the occupation with supererogatory prayers to 
the neglect of the obligatory prayers. The underlying meaning according to 
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those who restricted this to the mosque is the offering of two prayers at the 
same time as that would amount to going against the imam. It is related from 
Abū Salama ibn ‘Abd al-Rahman.that he said, “Some people heard the prayer 
peing undertaken so they stood up to pray. The Messenger of Allah (God’s 
peace and blessings be upon him) came out to them and said, “Two prayers at 
one time? Two prayers at one time?” He said that this was during the time of 
the morning prayer and about the two rak‘as that are before the obligatory 
morning prayer”. 

Malik and Abū Hanifa disagreed over the portion of the obligatory prayer 
that is to be taken into account in determining whether a person should first 
engage in the two sunna rak‘as or join the imam. The dispute stems from their 
disagreement over the portion that ensures securing the merit of the 
congregational prayer. Further, there is disagreement over whether the 
congregational prayer is greater in merit than the two rak‘as. Those who 
maintained that by losing a rak‘a of the obligatory prayer the credit for the 
prayer with the congregation is lost said that he may remain occupied with the 
two rakas as long is a rak‘a of the obligatory prayer is not lost. Those who 
maintained that he secures the merit (of the congregation) as long he prays 
even a single raka of the obligatory prayer (with the smdm), said so because of 
the words of the Prophet (God’s peace and blessings be upon him), “He who 
has caught a raka of a: prayer has caught the prayer”, that is, he secures its 
merit. They interpreted this tradition so as to convey a general application 
covering one relinquishing the prayer intentionally or without exercising a 
choice, and thus said that he may remain occupied with it as long as he thinks 
that he can‘ catch at least one raka (with the imam). Malik interpreted this 
tradition (Allah knows best) to apply to a person who has missed the obligatory 
prayer intentionally. He therefore held that if he misses a single rak% from it 
he loses its merit. ” 

The reason for the opinion of those who permitted the two morning rak‘as 
inside the mosque when the obligatory prayer had commenced is based on one 
of two reasons: either the tradition did not prove authentic in their view or it 
did not reach them. Abū Bakr ibn al-Mundhir has said that it is an authentic 
tradition, that is, the words of the Prophet (God’s peace and blessings be upon 
him) “If the. prayer has commenced; then, there is no other prayer but the one 
prescribed”. Abū Umar ibn ‘Abd al-Barr has also declared it authentic, and 
its authenticity is also related from ibn Masūd. 

The fourth issue is about the time of their gad@ when they have been 
missed because of offering the morning (obligatory) prayer. A group of jurists 
said that the person is to offer them as gad@@ after the (obligatory) morning 
prayer. This opinion was held by ‘At? ibn Jurayj. Another group of jurists 
said that he is to offer them as gad@ after sunrise. Some of these jurists 
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determined this inflexible time for it, while others declared it to be flexible 
saying that he may offer them from the time of the rising of the sun up to the 
time of its decline, but he is not to offer them after the declining of the sun. 
Some of these jurists, who upheld his offering them as gag@, considered it a 
recommendation, while others granted the person a choice. The basis for 
praying them as gad@ is the Prophets praying them as gad@ after ‘sunrise 
when he overslept.!” 


3.3. Chapter 3 The Supererogatory Prayers (Nawajil) j 


They disagreed about supererogatory prayers, whether they are to be observed 
as two rakas, four, or three. Malik and al-Shafi‘T said that voluntary prayers 
during the night or the day are to be offered.as two rak‘as at a time with a 
salutation after every two rak‘as. Abū Hanifa said that if the worshipper likes 
he may offer them as two at a time, or three, or four, or six, or eight, without 
offering a salutation in between. A group of jurists distinguished between 
prayers during the night and those during the day, saying that prayers during 
the night are two at a time while prayers during the day are four at a time. 

The reason for their disagreement in this arises from the conflict of the 
traditions on the subject. A tradition from Ibn ‘Umar is related that a man 
asked the Prophet (God’s peace and blessings be upon him) about prayers 
during the night, and he said, “The prayer during the night is two at a time, 
and if you find that the morning is going to overtake you, then, offer one 
raka as witr’. It is also established from the Prophet (God’s peace and 
blessings be.upon him) “that he used to pray two rak‘as before. zuhr and two 
after it, two rakas after maghrib, two rak‘as after the Friday prayer, and two 
rak‘as before ‘asr”. Those who adopted these two traditions said that prayers 
during the night as well as the day are two rak‘as at a time. It is established 
through a tradition of ‘A?isha in which she describes the prayer of the 
Messenger of Allah (God’s peace and blessings be upon him) by saying “He 
prayed four rakas and you cannot imagine how beautiful they were or how 
long! He then then prayed four and you cannot imagine how beautiful they 
were or how long! He then prayed three, and I said, ‘O Messenger of Allah, do 
you sleep before observing the witr? He said, ʻO ‘isha, my eyes go to 
sleep, but my heart does not’”. It is also established, through a narration of 
Abū Hurayra, that the Prophet (God’s peace and blessings be upon him) said, 
“He who prays after the jumu‘a should pray four”. Al-Aswad has related from 
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<Pisha “that the Messenger of Allah (God’s peace and blessings be upon 
him) used to offer nine rakas during the night”’—“but when he grew older, 
he prayed seven”. Those who adopted the apparent meaning in these traditions 
permitted supererogatory prayers as four or three at a time without a break 
between them with the salutation. The majority maintained that super- 
erogatory prayers are not offered through a single rak‘a, and I think there is 
some deviant disagreement in this. 


3.4. Chapter 4 The two Rakas on Entering the Mosque 


The majority maintain that the two rakas (to be offered) upon entry into a 
mosque are recommended and are not obligatory. The Zahirites said that they 
are obligatory. The reason for the disagreement over this is whether the 
command, in the words of the Prophet (God’s peace and blessings be upon 
him), “If one of you enters the mosque he should kneel for two rak‘as”, is to 
be interpreted to imply a recommendation or an obligation. The tradition is 
agreed upon (by al-Bukharl and Muslim) for its authenticity. Those who 
maintained with the majority that the rule is.to construe absolute commands as 
implying obligation, unless an evidence indicates a recommendation and there 
is no objection against the evidence that transfers the hukm from being an` 
obligation to that conveying a recommendation, said that these two rak‘as are 
obligatory. Those who raised an objection to the evidence converting the 
commands to recommendation, or for whom the rule is that the commands are 
to be construed to imply a recommendation, unless there is an evidence 
indicating an obligation, a rule which is held by one group, said that the two 
rakas are not obligatory. 

The majority, however, construed’ the command in this case to indicate a 
recommendation owing to the existence ofa conflict ‘between this tradition and 
the traditions which we have mentioned at the beginning of this book, like the 
tradition of the desert dweller, (the traditions) that imply through their 
apparent, or explicit, meaning that the obligatory (daily) prayers are only five. 
The reason is that if the command here is construed to imply obligation it 
necessarily follows that the obligatory prayers become more than five. Those 
who made them obligatory maintain that the obligation here is related to the 
entry into a mosque and is not an absolute command like that for the five 
obligatory prayers. The (majority of the) jurists maintain that qualifying the 
command with respect to place is similar to qualifying it with respect to 
time.!>° The Zahirites, however, hold that a specific place is not one of the 
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conditions of the validity of prayer, while time is a condition for the validity of 
the obligatory prayers. 

The jurists disagreed, under this subject heading, about the case of a person 
who enters a mosque and has already prayed the two rak‘as of the morning 
prayer in his house, whether he should offer the rakas on entering the 
mosque. Al-Shafi‘T said that he should, and this is also a narration of Ashhah 
from Malik. Abū Hanifa said that he is not to offer them, and this is also a 
narration of [bn al-Qasim from Malik. The reason for their disagreement stems 
from the conflict of the general implication of the Prophet (God’s peace and 
blessings be upon him), “When one of you enters a, mosque he is to offer two 
rakas”, with the apparent meaning of his words, “There is no prayer after 
daybreak, except the two rak‘as:of the morning”. Here there are two general 
implications and two particular implications. The first is about time and the 
second about prayer. The reason is that the tradition prescribing prayer upon 
entry into a mosque is general with respect to time, but is particular with 
respect to prayer, while the tradition proscribing prayer after daybreak, except 
the two morning rak‘as, is particular with respect to time and general with 
respect to prayer. Those who exempted the particular case of prayer from the 
general upheld bowing (prayer) after the two morning rak‘as, while those who 
exempted the particular case of time from the general did .not make this 
obligatory. ss 

We have already said that if such a conflict arises, it is not binding to decide 
on the basis of either particular implication except on the basis of (further) 
evidence. Further, the proscribing tradition is not opposed by the tradition 
establishing the command, Allah knows best. If the tradition is proved 
authentic then the evidence is to be sought from another quarter. 


3.5. Chapter 5 Prayers during Ramadan 


They (the jurists) agreed that the Ramadan night prayer is more desirable than 
the night prayer during any of the other months, because of the words of the 
Prophet (God’s peace and blessings be upon him), “He who celebrates the 
Ramadan nights praying and worshipping because of his faith.and only for 
Allah’s sake will be forgiven all prior sins that have issued forth from him”. 
The (jurists agreed that the) tardwih prayers, the congregation in the mosque 
for which was started by “Umar, are desirable. They differed, however, on 
whether these (night prayers during Ramadan known as tardwih) have greater 
merit or the prayers during the later part of the night, that is, the prayer 
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preferred by the Messenger of Allah (God’s peace and blessings be upon him). 
The majority held that the prayers of the later part of the night have greater 
merit because of the words of the Prophet (God’s peace and blessings be upon 
him), “The best prayer is the prayer in your houses, except the obligatory 
prayers”. There is also “Umar’s saying that “those for which you give up 
sleep have greater merit”. 

They disagreed about the preferred number of rak‘as that are to be 
undertaken by the people during.the nights of Ramadan. Malik, in one of his 
opinions, Abu Hanifa, al-Shafii, Ahmad, and Dawid preferred twenty 
rakas excluding witr. Ibn al-Qasim has recorded from Malik that he used to 
prefer offering thirty-six rakas’? plus three of mir. 

The reason for their disagreement comes from the conflict of transmission 
over this, as Malik has related from Yazīd ibn Rūmān that he said, “The 
people, in the time of Umar, used to pray twenty-three rak‘as. Ibn Abū 
Shayba has reported from Dawid ibn Qays, who said, ‘I prayed with ‘the 
people during the time of Umar ibn ‘Abd al-‘Aziz afd Abban ibn 
(Uthman and they used to pray thirty-six rakas and offéred (another) three 
as witr’”. Ibn al-Qasim has reported from Malik that this was the earlier 
directive, that is, praying thirty-six rakas. 


3.6. Chapter 6 Eclipse Prayer 


They agreed that the prayers for the solar eclipse are a sunna and that they are 
to be undertaken in a congregation. They disagreed about its description, 
about the description of the recitation during it, about the timings’ during 
which it is permitted, and also whether a sermon is one of its conditions. They 
also disagreed on whether the same sort of prayer is to be performed in the 
case of a lunar eclipse. There are thus five issues under this topic. 


3.6.1. Issue 1 
Malik, al-Shafi‘, the majority of the jurists of Hijaz, and Ahmad maintained 
that the eclipse prayer comprises two rakas with the ruki (bowing) 
occurring twice in each. Abū Hanifa and the Kūfis held that the eclipse prayer 
is comprised of two rakas on.the pattern of the ‘id and Friday prayer. 

The reason for their disagreement stems from the conflict of traditions on 
the issue and the conflict of analogy with some of them. This is so as it has 
been established in the tradition of ‘Aisha, in which she said, “A solar 


138 The reason behind this number, Allah knows best, was that those in Mecca performed 
Circumambulation around the Kaba between cach set of four rakes of tarāwih, Those in Medina, to 
compensate for this, added four rakas for cach tawaf. This made sixteen (4 x 4) additional rak‘as, making 
it a total of thirty-six (20 + 16) of tardmih. 
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eclipse occurred during the period of the Messenger of Allah (God’s peace and 
blessings be upon him). He led the people in prayer, and stood praying for a 
long time after which he made the bow and bowed a long time. He then 
straightened up and prayed for a long time, but this was shorter than the first, 
after which he bowed for a long time, but this was shorter than the first bow. 
Thereafter he raised himself and prostrated once. He then sat up, then 
prostrated again. He then did the same in the second raka. He then went 
away when the sun had brightened again”. It is also established: in the same 
manner through the tradition of Ibn ‘Abbas, that is, two bows in a raka. 
Abii Umar has said that these two are the most authentic traditions that have 
been related on the topic. 

Those who relied on these two traditions and preferred them over the others 
on the basis of transmission said that the eclipse prayer comprises two rukas 
in a single raka. It has also been related in the traditions of Abū Bakr, 
Samura ibn Jundab, ‘Abd Allah ibn Umar, and al-Nu‘man ibn Bashir that 
the Prophet (God’s peace and blessings be upon him) prayed two raks 
during an eclipse like the prayer of ‘id. Abu ‘Umar ibn ‘Abd al-Barr has 
said that all these are authentic and well-known traditions and the best of these 
is the tradition of Abū Qalaba from al-Nu‘man ibn Bashir, who said, “The 
Messenger of Allah (God’s peace and blessings be upon him) led us in prayer 
during an eclipse like your prayer where you bow and prostrate two rak“as at 
a time, seeking the favour of Allah till the brightening of the sun”. Those who 
preferred these traditions, because of their large number and their conformity 
with analogy, that is, conformity with the other prayers said that the eclipse 
prayer is two rak‘as. The Qadi (Ibn Rushd) said that the tradition of Samura 
has been recorded by Muslim. 

Abū Umar said that on the whole each group adopted the traditions that 
had been reported by their predecessors, and for that reason some of the jurists 
have held that all this is a matter of choice. One of those who said this is al- 
Tabari. The Qadi (Ibn Rushd) said that this is better, as reconciliation is better 
than preference. Abū Umar said that in the case of the eclipse prayer ten 
rukis in two rakas, eight in two, six in two, and four in two have been 
reported, but through channels that are unreliable. Abū Bakr ibn al-Mundhir 
and Ishaq ibn Rahwayh have said that all this is mutually supportive and not 
conflicting as the consideration here is given to the brightening of the sun, and 
the excess in bowing occurred in accordance with variation in the: brightening 
of the sun during the eclipse in which prayer was offered. It is related from al- 
‘Al? ibn Ziyad that in his view the worshipper should look at the sun when 
he raises his head from the bowing posture. If the sun has brightened he 
should prostrate and add to it a second raka, but if it has not brightened in 
the first ruku‘ he should bow a second time and then look at the sun again, 
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and if it has still not -brightened he should bow a third time in the first raka 
and continue this way till the sun brightens up. Ishaq ibn Rahwayh used to say 
that this is not to exceed four rukd‘s in one raka, as an excess beyond that 
has not been established from the Prophet (God’s peace and blessings be upon 
him). Abū Bakr ibn al-Mundhir has said: “Some of our colleagues used to say 
that a choice in the matter of the eclipse has been established, and the choice 
lies with the worshipper, if he likes he may bow twice in one raka, or thrice, 
or four times”. He did not, however, consider this to be valid, but he 
maintained that these records imply that the Prophet (God’s peace and 
blessings be upon him) prayed at length on a number of occasions during the 
eclipses. The Qadri (Ibn Rushd) said: “What he has mentioned has been 
recorded by Muslim and I do not know how Abii Umar has said that these 
have been reported through weak channels. As for ten ruku‘s in a raka, it has 
been reported by Abii Dawid alone”. 


3.6.2. Issue 2 


They disagreed about the (nature of the) recitation in this prayer. Malik and 
al-Shafi? held that the recitation in it is to be inaudible. Abu Yisuf, 
Muhammad ibn al-Hasan, Ahmad, and Ishaq ibn Rahwayh maintained that the 
recitation in it is to be audible. 

The reason for their disagreement arises from the conflict of traditions on 
the subject with respect to their implications and the form of words used. 
Thus, the implication of the authentic tradition of Ibn ‘Abbas is that the 
Prophet (God’s peace and blessings be upon him) recited inaudibly in it, 
because of Ibn ‘Abbas’s words about the Prophet, “that he prayed in it equal 
to the length of surat al-Bagara”. The same is narrated from him expressly: 
that he said, “I stood on one side of the Messenger of Allah (God’s peace and 
blessings be upon him) and’I did not hear a word from him”. It has been 
related through Ibn Ishaq from ‘Aisha about the eclipse.prayer that she said, 
“I listened intently to his recitation and guessed that he recited. sdrat al- 
Baqara”. 

Those who preferred these traditions said that the recitation in it is to be 
inaudible, and because of what has been mentioned in these traditions, Malik 
and al-Shaf“ī considered it desirable to recite sūrat al-Baqara in the first 
raksa, sūrat Al Imran in the second, the length of one hundred and fifty 
verses of surat al-Bagara in the third, the length of fifty verses of surat al- 
Bagara in the fourth, and to recite the umm al-Quran in each one of these 
rak‘as. They preferred their opinion also on the basis of what has been related’ 
from the Prophet (God’s peace and blessings be upon him) that he.said, “The 
prayers during the day are inaudible”, but there are traditions that oppose this 
tradition. One of these is the report “that the Prophet (God’s peace and 
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blessings be upon him) in one of the rak‘as of the eclipse prayer recited sara; 
al-Najm”, and this means that. he must have recited audibly. Ahmad and Ishaq 
used to support such.an opinion through the tradition of Sufyan ibn al-Hasan 
from al-Zuhn from Urwa from ‘Aisha “that the Prophet (God’s peace and 
blessings be upon him) recited audibly in a prayer of the solar eclipse”. Abū 
Umar has said that Sufyan ibn al-Hasan is not a reliable narrator. He 
maintained that his tradition was also narrated by others (by way of mutaba‘g) 
from al-Zuhri from ‘Abd al-Rahman ibn Sulayman ibn Kathir and none of 
them is to be found in the tradition of al-Zuhri. Further, the tradition of Ibn 
Ishaq-from ‘Aisha that- has preceded opposes it. These jurists also supported 
their argument with giyds al-shabah, saying that. recitation in a suñna prayer 
that is observed in a congregation during the day must be, audible, and the 
basis for this are the prayer for ‘sd and that for rain (istisqgd). 

Al-Tabar? granted a choice in all this. This.is the method of reconciliation, 
and we have already stated that it is preferable to the method of preference, if 
it is possible. There is no dispute about it that I know of among the experts on 
usül. 


3.6.3. Issue 3 i 


They disagreed about the ‘time in which it is to be observed. Al-~ShafiT said 
that it‘may be observed at all times, those in which prayer is prohibited and 
those in which it is not. Abū Hanifa held that it is not to be observed in 
timings in which ’prayer is prohibited. Ibn Wahb has related from Malik that 
he said: “Prayer for the solar eclipse is not to be observed except in timings in 
which supererogatory prayers are permitted”. Ibn al-Qasim has related that the 
established practice.is to observe it from. sunrise up to the decline of the sun. 

The reason for their disagreement on this issue springs from their dispute 
over the categories of prayer that are not to be observed during the prohibited 
periods. Those who held that the prohibition applies to all categories of prayer 
during these periods did not permit the observance of the eclipse prayer or any 
other prayer in such timings. Those who maintained that these traditions are 
confined to the supererogatory prayers, and the eclipse prayer according to 
them is a sunna, permitted its observance (in such timings). Those who 
maintained that this prayer is supererogatory did not permit it either in the 
proscribed. timings. The report of Ibn al-Qasim from Malik, however, has no 
basis except its semblance to the ‘id prayer. 


3.6.4. Issue 4 


They also disagreed on whether delivering a sermon after the prayer is one of 
its conditions. Al-Shafitt held that it is óne of its conditions. Malik and Abi 
Hanifa maintained that there is to be no sermon:after the eclipse prayer. 
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The reason for their disagreement stems from their dispute over the 
underlying cause for which the Messenger of Allah (God’s peace and blessings 
be upon him) addressed the people after he had completed the eclipse prayer, 
as is reported in ‘A?isha’s tradition. She related “that when he had completed 
the prayer and the sun had brightened, he praised Allah and glorified Him and 
then said, ‘The sun and the moon are two signs from among the signs of Allah, 
and they are not eclipsed for anyone’s death nor for his life ee 
Shafi‘l, therefore, believed that he delivered this sermon as a sermon is one-of 
the practices of this prayer, as is the case with the ‘id ‘prayer and the prayer 
for rain. Some of those who adopted the opinion of the others believed that the 
sermon by the Prophet (God’s peace and blessings be upon him) on that day 
was delivered because the people believed that the sun was eclipsed for the 
death of his son Ibrahim (God’s peace and blessings be upon him). 


3.6.5. Issue 5 


They disagreed about the (kind of prayer that should be offered during a) 
lunar eclipse. Al-Shafi‘ maintained that prayers for it are to be observed in a 
congregation in a manner similar to that for the solar eclipse. This was also 
held by Ahmad, Dawiid, and a group of jurists. Malik and Abū Hanifa 
maintained that prayers for it are not to be observed in a congregation and they 
recommended that people pray two rakas for it individually as is the case 
with all the other supererogatory prayers. 

The reason for their disagreement arises from their dispute over the 
meaning of the words of the Prophet (God’s peace and blessings be upon him), 
“The sun and the moon are two signs from among the signs of Allah, and they 
are not eclipsed for anyone’s death nor for his life, so when you see them 
eclipsed supplicate Allah and pray till what has befallen you clears up, and 
then give alms”. It has been recorded by al-Bukhari and Muslim. Those who 
understood from this: that the prescription: for observing prayer in it is the 
same, which is the manner in which it is observed for the solar eclipse, held 
that prayer is to observed in a congregation. Those who comprehended a 
different meaning here, for it has not been related about the Prophet (God’s 
peace and blessings be upon him) that he observed prayer for the lunar eclipse 
despite the frequency of its occurrence (during its lifetime), held that the 
meaning here is the minimum to which the term sa/dh is applied in law and 
that is supererogatory prayer observed individually. The upholders of this 
opinion maintained that the principle here is to construe the term sa/ah in the 
law, when it is prescribed, to imply the minimum that is covered by the term 
in the law, unless another evidence indicates the contrary. Thus, when the acts 


1 
® The author quotes the tradition’ in full a few paragraphs below. 
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of the Prophet (God’s peace and blessings be upon him) with respect to the 
solar eclipse do not indicate it (i.e., prayer in a congregation) the meaning 
retains its (original) implication for the lunar eclipse in conformity with the 
principle. Al-Shafi‘i, however, construes the acts of the Prophet (God’s peace 
and blessings be upon him) with respect to the solar eclipse as an elaboration 
of an unelaborated (mujmal) meaning, and insofar as prayer for it has been 
prescribed it is necessary to rely on it. Abt Umar ibn ‘Abd al-Barr believed 
that it has been related from Ibn ‘Abbas and Uthman that both of them 
prayed two rak‘as with the congregation for the lunar eclipse, bowing 5 twice į in 
each raka, just as is the opinion of al-Shafi‘t. 

A group of jurists recommended praying (on other occasions of natural 
occurances such as) earthquakes, storms, darkness (heavily overcast skies), and 
other such signs on the analogy of the lunar eclipse and the solar eclipse 
because of the Prophet’s expressly stating the underlying cause for these, 
which is their determination as signs. This is one of the strongest categories of 
analogy in their view, for it is analogy on the basis of an underlying caitse that 
is explicitly stated; but this was not the view of Malik or al-Shafil, nor of any 
group of jurists. Abū Hanifa said that if a prayer is observed on the occurance 
of an earthquake it is an excellent thing for there is no harm done anyway. It is 
related that Ibn ‘Abbas used to pray for it in the same way as for the eclipse 
prayer. 


ie 


3.7. Chapter 7 Prayer for Rain 


The jurists agreed that going out for seeking rain, moving away from the 
dwelling area, supplicating Allah and entreating Him to sending down rain is a 
sunna established by the Messenger of Allah (God’s peace and blessings be 
upon him). They disagreed about prayer (salah) for rain. The majority 
maintain that this is one of the sunan when going out for seeking rain, except 
that Abū Hanifa said that (formal) prayer itself is not one of its sunan. 

The reason for disagreement stems from the conflict of traditions. It is 
related'in some traditions that the Prophet (God’s peace and blessings be upon 
him) made supplications for rain and also prayed, but in other traditions 
(formal) prayer is not mentioned. One of the best known traditions on the 
point that he did pray, and which was relied upon by the majority, is the 
tradition of ‘Abbad ibn Tamim from his (paternal) uncle “that the Messenger 
of Allah (God’s peace and blessings be upon him) led the people out to make a 
supplication for rain and there he led them in a prayer of two rak‘as in which 
he recited audibly, raised his hands up to his shoulders, turned his cloak inside 
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out, faced the gibla, and made a supplication for rain”. It has been recorded by 
al-Bukhari and Muslim. The traditions in which. supplication is.mentioned but 
prayer is:not include the tradition of Anas ibn: Malik, which is recorded by 
Muslim, that he said, “A man came up to the Messenger of Allah (God’s peace 
and blessings be upon him) and said, ‘O Messenger of Allah, the animals are 
dying (of thirst), the paths have been blocked, so make a supplication to Allah’. 
The Messenger of Allah (God’s peace-and blessings be upon him) made a 
supplication, and then the rain poured from one Friday to the next”. There is 
also, among them, the tradition of ‘Abd Allah ibn Zayd al-Mazini, in which 
he said, “The Messenger of Allah went out and made a supplication for rain. 
He turned his cloak inside out when he faced the gibla”. Prayer was not 
mentioned in this tradition. Those who adopted the apparent meaning of this 
tradition thought that this is related from ‘Umar ibn al-Khattab, that is, he 
went out to the place of prayer and, made a supplication, but did not pray. The 
argument of the majority is that because a tradition does not mention 
something, it cannot be used as evidence against that which does. 

The implications of the conflict of the traditions is that prayer is not a 
condition for the validity of the supplication for rain, for it has been 
established that the Prophet (God’s peace and blessings be upon him) “made a 
supplication for rain from the pulpit”, but not that it (prayer) is not one of the 
sunan for rain, as has been held by Abū Hanifa. 

Those who maintained that prayer is one of the sunan for rain agreed that 
the sermon is also one of its sunan, because of its occurrence in a tradition. Ibn 
al-Mundhir said that it is established that the Messenger of Allah (God’s peace 
and blessings be upon him) observed the prayer for raim and delivered a 
sermon. They disagreed then on whether it should be delivered before the 
prayer or after it, because of the conflict of traditions on this point. One group 
maintained that it is after the prayer on the analogy of the two ‘id prayers. 
This was upheld by Malik and al-Shafi‘t. Al-Layth ibn Sa said that the 
sermon is to be delivered prior to prayer. Ibn al-Mundhir has said that “it is 
related from the Prophet (God’s peace and blessings be upon -him) that he 
made a supplication for rain and delivered the sermon before prayer,” and the 
same has been-related from ‘Umar ibn al-Khattab and that is what we accept. 
The Qadi (Ibn Rushd) said that this has been recorded by Abū Dawid 
through different channels, and those who mention the sermon state, to my 
knowledge, that it is delivered before the prayer. 

They agreed that the recitation in it is to be audible, but they differed on 
whether the (the number of) takbirs to be pronounced in it should be the same 
as that in the two ‘id prayers. Malik held that the takbirs are to be pronounced 
in it as they are in the ordinary prayers, while al-Shafi‘f maintained that the 
takbirs are to be pronounced in it as they are in the ‘id prayers. The reason 
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for their disagreement arises from their dispute about its analogy over the two 
‘id prayers. Al-Shafil argued for his opinion by relying on what has been 
related from Ibn ‘Abbas “that the Messenger of Allah (God’s peace and 
blessings be upon him) observed two rak‘as in it as they are observed in the 
“id prayers”. 

They agreed that one of its practices (sunan) is that the imam should face the 
qibla while standing, and he should make.a supplication, turn his cloak inside 
out, and raise his hands, as has been related in the traditions. They disagreed, 
however, about the manner of doing this, and‘about the time when he should 
do it. With respect to the question. as to how it is done, the majority*maintain 
that he should turn his cloak from the right side on to his left (shoulder) and 
that on his left side to his right (shoulder). Al-Shafi‘t said that he should turn 
the lower part upward, what is on his right to his left, and what is on the left 
to his right. The reason for their disagreement derives from the conflict of 
traditions on the issue. It is reported in the tradition of ‘Abd Allah ibn Zayd 
“that the Prophet (God’s peace and blessings be upon him) went out to the 
place of prayer to make a supplication for rain. He faced the gibla, turned his 
cloak, and prayed two rak‘as”. In some of its versions the tradition says, “I 
said: ‘Did he place the left side toward the right and the right toward the left, 
or did he turn the lower part toward the top?’ He said, ‘In fact, he turned the 
left over to the right and the right over to the left’”. Further, it is recorded in 
the tradition of this (person) ‘Abd Allah that he said, “The Messenger of 
Allah (God’s peace and blessings be upon him) made a supplication for rain 
and (at that time) he was wearing a black shirt that he had. He tried to take 
hold of its lower part to turn it toward the top, but when this became difficult 
he placed it over his shoulders”. 

As to when the imam is required to do this, both Malik and al-Shafi‘r said 
that he does this after delivering the sermon. Abū Yitsuf held that he turns his 
cloak when the early part of the sermon is over. This has also been related 
from Malik. All of them maintain that if the imdm turns his cloak while 
standing the people are to turn theirs while sitting, because of the words of the 
Prophet (God’s peace and blessings be upon him), “The imam has been 
appointed so that he be followed”. The exception are Muhammad ibn al- 
Hasan, al-Layth ibn Sad, and some of the disciples of Malik. The followers 
(behind the imam) in their view are not to turn their cloaks because of the 
imam’s turning his, as this has not been reported’ in the traditions about the 
Prophet’s prayer when he led them. 

A group of jurists held that the time of departure for this prayer is the same 
as.that of the ‘id prayers, except for Abū Bakr ibn Muhammad ibn ‘Amr ibn 
Hazm, who said that the time for departure for it is at the declining of the sun. 
It is reported by Abū Dawid from ‘Æisha “that the Messenger of Allah 


THE SECOND BOOK OF PRAYER (SALAH) 247 


(God’s peace and blessings be upon him) departed for the supplication for rain 
when the rim of the sun had appeared”. 


3.8 Chapter 8 Prayer on the two ‘Ids 


The jurists agreed upon the religious merit of bathing for (each of) the two 
Gd prayers and that they are observed without the call for prayers and 
(without) the pronouncement of the :gama, as this was the established practice 
of the Messenger of Allah (God’s peace and blessings be upon him), except for 
the innovation in this practice by MuGwiya as recorded in a most authentic 
statement according to Abū Umar. Likewise, they agreed that the sunna is to 
observe the prayer before the sermon, as that too has been established from the 
Messenger of Allah (God’s peace and blessings be upon him), except what is 
related from “Uthman ibn ‘Affan that he delayed the prayer and advanced 
the sermon so that the people should not disperse prior to the khutba. They 
also agreed that there is no time limit set for the recitation in the ‘id prayers. 
Most of them recommended that sărat al-A‘d be recited in the first rak% 
and sărat al-Ghashiya in the second as this is transmitted through tawdtur (by 
the whole community) from the Messenger of Allah (God’s peace and 
blessings be upon him). Al-Shafi‘t recommended that sdrat Qaf and surat al- 
Qamar be recited, because it was established from the Prophet (God’s peace 
and blessings be upon him). 

They disagreed in this over (several) issues, the foremost of which is their 
disagreement over takbir. Abū Bakr ibn al-Mundhir has narrated close to 
twelve opinions about this, though we will mention only those that rely upon 
the statement of a Companion or upon transmission. Thus we say: 

Malik held that the takdirs in the first rak‘a of the ‘id prayers are seven, 
including the initial takbir prior to recitation, and are six in the second rak‘a, 
including the iekdir for rising up from the prostrations. Al-Shafi‘T said that in 
the first they are eight? and in the second they are six along with the takbir 
for rising up from the prostrations. Abu Hanifa said that in the first rak‘a he 
is to pronounce three takbirs raising his hands in each after the initial takbir, 
then he is to recite the umm al-QuPan followed by another sūra after which he 
is to bow pronouncing the żakbir, but without raising hands. When he rises for 
the second raka, he is to pronounce the takbir without raising his hands and 
recite the Fatihat al-Kitab and another sura. He is then then to pronounce 
three takbirs with the raising of hands after which he pronounces a takbir for 


1 Note by the editor of the original text: That is, the initial takbir is included in-them. 
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the bow but does not raise his hands. A group of jurists said that there are nine 
(takbirs) in each rak‘a. This is related from Ibn ‘Abbas, al-Mughira ibn 
Shuba, Anas ibn Malik, Sa‘id ibn al-Musayyab, and it was also upheld by 
al-Nakha‘t. 

The reason for their disagreement derives from the.conflict of the traditions 
transmitted on the issue from the Companions. Malik, may Allah have mercy 
on him, relied on what is related from Ibn Umar, who said, “I witnessed 
(celebrated) al-adhā and al-fitr [the two ‘ids] with Abū Hurayra and he 
pronounced seven takbirs in the first rak‘a prior to recitation and five in the 
other rak‘a, prior to recitation”. Further, the practice (“ama/), in his view, in 
Medina was in accordance with this. This tradition was relied upon by al- 
Shafi_f, except that he interpreted the seven as excluding the initial takbir, 
just as in the five sakbirs in the second rak‘a he excluded the takbir for rising 
up. It appears that what led Malik to conclude that the initial takbir is to be 
counted among the seven and the takbir for rising up is to be counted as an 
addition to the reported five is the prevailing practice. This appears, in his 
view, to be a kind of reconciliation between the tradition and (prevailing) 
practice. Abu Dawud has recorded the contents of Abū Hurayra’s tradition in 
reports going up to isha and ‘Amr ibn al-‘As. It is related that Abū 
Musa al-Ash‘ari and Hudhayfa ibn al-Yaman were asked as to how the 
Messenger of Allah (God’s peace and blessings be upon him) pronounced the 
takbirs during al-adha and al-fitr. Abū Musa said, “He used to pronounce four 
takbirs (just as he did) on the funerals”. Hudhayfa said, “He has spoken the 
truth”. Abū Miisa then added, “This is what I used to do at Basra when I was 
appointed (governor) over them”. A group of jurists upheld this opinion. Abū 
Hanifa and the rest of the Kūfians relied for this upon Ibn Mas‘td, for it is 
established from him that he used to teach them to observe the ‘id prayer in 
the manner that has preceded. 

All of them decided this by adopting the opinions of Companions on the 
issue as nothing has been established from the Prophet (God’s peace and 
blessings be upon him) on this, and it is known that the act of a Companion in 
such a case serves as a precedent, for analogy has no role in such an issue (of 
worship). 

Likewise, they disagreed about the raising of hands while pronouncing each 
takbir. Some of them recommended that practice, and this is the opinion of al- 
Shafi‘t. Some held that the raising of hands was applicable only at the time of 
commencement, while others granted a choice in this. 

, They disagreed about the person on whom the ‘id prayer is obligatory, that 
is, obligation as a sunna. A group of jurists said that it is to be observed by a 
resident as well as a traveller, and this was upheld by al-Shafi‘i and al-Hasan 
al-Basri. Al-Shafii also maintained that it is to be observed by the people 
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living in the countryside and the desert, and even those who do not gather for 
prayer like women in their houses. Abū Hanifa and his disciples held that the 
Friday congregation and the ‘id prayer are obligatory only on the residents of 
towns and cities. It is reported from ‘Ali that he said that there is no Friday 
prayer and no tashriq except in the city where people congregate. It is related 
from al-Zuhri that he said: “There is no adhd or fitr prayer for the traveller”. 

The reason for this disagreement stems from their dispute about its analogy 
with the Friday prayer. Those who made the analogy with the Friday prayer 
held the same view about it as they did about the Friday prayer. Those who 
did not draw such an analogy held that the command is addressed to each 
subject unless an’ exemption for such a communication is proved in: his case, 
because it is established that “the Prophet (God’s peace and blessings be upon 
him) ordered the women to go out for observing the.two ‘id prayers, but he 
did not do so in the case of the Friday congregation”. 

They also differed about the location from which it was necessary to go for 
the prayer just as they disagreed about the (obligation of the) Friday 
prayer—from up to three miles to a distance of a whole day’s journey. 

They agreed that the time for “d prayer extends from.the rising of the sun 
up to its decline. They disagreed about the obligation of those whom 
information has not reached that the day of ‘id has come, until after the time 
of the declining of the sun. A group of jurists said that they are not obliged to 
pray that day or the next. This was the opinion of Malik, al-Shafist, and Abū 
Thawr. Some other jurists said that they are to go and pray on the second day 
of ‘id. This was the opinion-of al-Awza‘i, Ahmad, and Ishaq. Abū Bakr ibn 
al-Mundhir said that this is what we uphold on the basis of the tradition that 
we have related from the Prophet (God’s peace and blessings be upon him) 
“that he ordered them to break the fast, and on the next morning to go to their 
place of prayer”. The Qadr (Ibn Rushd) said that this is recorded by Abū 
Dawiid, but that it is from an unknown Companion, and the principle in their 
case, may Allah be pleased with them (the Companions), is to assume adala 
(moral probity). 

If the ‘id day falls on a Friday, should the ‘id (prayer) replace the Friday 
congregation? They disagreed over this. A group of jurists said that ‘id acts as 
a substitute for the Friday prayer and the subject is not under an obligation for 
anything (during the rest of the afternoon) except the ‘asr prayer. This was 
upheld by ‘At# and has been related from Ibn al-Zubayr and ‘Ali. Another 
group of jurists said that this is only an exemption for the people living in the 
countryside (with widely scattered dwellings)'®! who come to the cities 


16l When a settled community forms a congregation it becomes like a village or town and its inhabitants 
are then bound by all congregational obligations. 
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specifically for ‘id and the Friday congregation. It has been related from 
“Uthman that he addressed the people on an ‘id that was a Friday and said: 
“Those from the countryside who like. to wait for the Friday congregation may 
do so, and those who wish:to return may return. It is recorded by Malik in gj. 
Muwatta”. He also related a tradition similar to it attributed to Umar ibn 
‘Abd al-‘Aziz, and this opinion was adopted by al-Shafitt. Malik and Abū 
Hanifa said that if the ‘id falls on a Friday the subject remains under an 
obligation for both, ‘id as a sunna and the Friday congregation as an 
obligation, and one cannot be a substitute for the other. This is the principle 
unless an evidence is established to which recourse is necessary. Those who 
adopted “Uthman’s view did so not because it is an opinion; but because his 
statement is based on a precedent,!© and it is not totally inconsistent with the 
principles. As to the dropping of the obligation:of zuhr or jumu‘a (which is its 
substitute) due to the existence of the ‘id prayer, it falls far beyond the ambit 
of the principles, unless there is established an evidence to which recourse is 
necessary. 

They disagreed about the case of a person who has lost the prayer with the 
imam. A group of jurists said’ that he is to pray four rakas. This was upheld 
by Ahmad and al-Thawri, and it was related from Ibn Mas‘id. Another 
group of jurists said that he is to offer two rak“as as qad@ in the same way as 
the prayer of the imam, pronouncing the takbirs in it like those of the imam and 
reciting audibly like him. This was upheld by .al-Shafit and Abu Thawr. A 
third group said that he observes two rakas without pronouncing the takbirs 
in it or reciting audibly. A fourth group said that if the imam observed the 
prayer in the place of prayer the person is to observe two rak‘as else he is to 
observe four rakas. A fifth group of jurists said that there is no gad@ for 
him. This is the opinion of Malik and his disciples. Ibn al-Mundhir has related 
from him an opinion similar to that of al-Shafi‘l. 

Those who:maintained that he is to observe four rakas compared it (the 
‘id prayer) to the Friday congregation, but this is a weak comparison. Those 
who held it to be two rak‘as like those observed by the imam did so on the 
basis of the principle that gada@ must be performed in the same way as the 
ad@®. Those who disallowed gad? maintained that it is a‘ prayer that has 
stipulated conditions of a congregation and an imam like the Friday prayer; 
therefore, they did not prescribe the gad#@ of either two or four rak'as for 
they do not substitute for anything. These two opinions are those around 
which the issue revolves, that is, the opinion of al-Shafi‘T and the opinion of 
Malik. As for the other opinions, they are weak and meaningless, for the 


162 That is, such an opinion is assumed to be based upon an earlier precedent from the Prophet (God’s 
peace and blessings be upon him) about which the Companion has knowledge. 
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Friday prayer is a substitute for zuhr, but these prayers do not form a 
substitute for anything. How, then, can we draw an analogy from one with the 
other for gada@? In fact, the guhr prayer of the person who has missed the 
Friday congregational prayer is not gad@ rather it is ad@, because on missing 
the substitute this becomes obligatory. Allah is the Grantor of truth. 

They disagreed about supererogatory prayers before the ‘id prayer and-after 
ijt. The majority maintain: that he (the worshipper) is not to offer 
supererogatory prayers either before it or after it. This is related from ‘Alt ibn 
Abi Talib, Ibn:Mas‘ud! Hudhayfa, and Jabir, and it is also upheld by Ahmad. 
It is said, however, that he is to offer supererogatory prayers both before it and 
after it. This is the opinion of Anas and ‘Urwa, and it has been upheld by al- 
Shafi‘t. There is a third opinion im this that he is to offer supererogatory 
prayers after it but not before it. This was upheld by al-Thawri, al-Awza‘, 
and Abu Hanifa, and it is also related from Ibn Mas‘td. A group of jurists 
made a distinction between whether the prayer was in a place of prayer (for 
tid) or in the mosque, and this is the well-known opinion of Malik’s school. 

The reason for their disagreement is that it has been established “that the 
Messenger of Allah (God’s peace and blessings be upon him) went out on the 
day of fitr or on the day-of adka and prayed two rak@as without praying before 
them or after them”. On the other hand, it is related that the Prophet (God’s 
peace and blessings be upon him) said, “When one of you enters a mosque he 
should bow in two rakas”. The ambiguity also arises from: the aspect of its 
being prescribed, that is, whether the recommendation of supererogatory 
prayers both before and after it arises from its hukm of being a prescribed 
prayer. Those who considered the relinquishment of prayer before it and after 
as belonging to the category of relinquishment of prayer before the sunan and 
after them, and in whose view the term “mosque” did not apply to the'place of 
prayer (for ‘id), did not prescribe supererogatory prayers before it or after it. 
It was for this reason that the opinion of the School vacillated with respect to 
prayers before it when the ‘id is observed inside the mosque, as the 
implication of the act is in conflict with the words. I mean, it is recommended 
that the person should pray insofar as he has entered. the mosque, but insofar 
as he is about to observe the ‘id prayer (at the place of ‘id prayer) it is 
recommended that he should refrain from praying (prior to it) on the analogy 
of the act of the Prophet (God’s peace and blessings be upon him). Those who 
maintained that it belongs to the category of exemptions, and also held that the 
term “mosque” applies to the place of prayer, approved of supererogatory 
prayers being offered before it. Those who compared it to the obligatory 
prayers deemed it recommended that he pray before it and after it, as we have 
said. A group of jurists held that supererogatory prayers before it and after it 
belong to the permissible (mubah) category and not the recommended category 
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nor the disapproved (makrih) category. This has minimum ambiguity, if the 
term “mosque” does not encompass the place of (‘id) prayer. 

They disagreed about the time of takbir during ‘id al-fitr, after the majority 
had agreed upon its recommendation, because of the words of the Exalted, 
“He desireth not hardship for you; and (He desireth) that ye should complete 
the period, and that ye should magnify Allah for having guided you”.!63 The 
majority said that the worshipper should start pronouncing the takbirs from the 
time of departure for the prayer. This is the opinion of Ibn Umar and a 
group of Companions and the Tabi‘tin, and was also upheld by Malik, 
Ahmad, Ishaq, and Abū Thawr. A group of jurists said that he should start 
pronouncing the takbirs from the night of ‘id al-fitr when the moon has been 
sighted till the departure for the prayer and the emergence of the imam. The 
same, in their view, is the rule for the night of adha if they are not hajj 
pilgrims. The complete denial of pronouncing takbirs is related from Ibn 
‘Abbas, unless the imam pronounces it. 

They agreed about the pronouncement of takbir immediately after each 
prayer during the days of kajj, but they disagreed extensively over the time set 
for this. A group of jurists said’ that he is to pronounce takbirs from the 
morning prayer on the day of ‘Arafa till the time of ‘asr on the last of the 
(three) days of tashrīq.!® This was upheld by Sufyan, Ahmad, and Abi 
Thawr. It is said that he is to pronounce takbirs from the time after the zuhr 
prayer on the day of sacrifice up to the morning prayer on the last day of 
tashriq. This is the opinion of Malik and al-Shafi‘i, Al-Zuhri said that a sunna 
has prevailed that the imam should pronounce takbir in the cities after the zuér 
prayer on the day of sacrifice up to ‘asr of the last day of tashriq. 

On the whole, there is extensive disagreement over this, and Ibn al-Mundhir 
has related ten opinions in it. The reason for their disagreement over this 
stems from the fact that it has been based on acts and that no determinable 
saying has been transmitted in this regard. When the Companions disagreed 
among themselves over this, their followers likewise disagreed. The basis for 
this subject are the words of the Exalted, “Remember Allah through the 
appointed days”.'® The majority maintained that this command, even if it is 
primarily directed at the pilgrims, applies generally to others, and this has been 
derived from practice, even though there is disagreement about the time set for 
it. Perhaps, the fixing of a time for takbir is a matter of choice for all of them 
agreed about the fixing of time while they differed over the act itself. A group 
of jurists said that the takbir after prayer on these days-applies only to the 
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person praying with the congregation. They also differed about the description 
of the takbir during these days. Malik and al-Shafi‘r said that the worshipper 
is to pronounce it three times: Allāhu Akbar, Allāhu Akbar, Allāhu Akbar. And 
it is said that the words l4 iaha illallahu wahdahu la sharika lah, lahu >l-mulk 
wa lahu l-hamd, wa huwa ‘ala kulli shayin qadir, are to be added after this. 
It is related from Ibn ‘Abbas that he used to say, Allāhu Akbar Kabira, three 
times and then with the fourth he would say wa Jillahi ?l-hamd. A group of 
jurists said that there is nothing determined for this. 

The reason for their disagreement over this arises from the absence of a 
determination in the law along with their understanding from the law that 
there is such a determination, that is, according to the understanding of most. 
This is the cause of their disagreement about the fixing of a time for takbir, 
that is, comprehending such fixing in the absence of a text for it. 

They agreed that it is recommended that the worshipper eat something on 
the day of ‘id al-fitr before departing for the place of (‘id) prayer, and that he 
should not eat anything on the day of ‘id al-adha except after the completion 
of prayer. They also held that it is recommended that he should return by a 
path different from the one he treaded (while going for prayer), because this 
practice has been. established through the act of the Prophet (God’s peace and 
blessings be upon him). 


3.9. Chapter 9 Prostrations of the Quran 


The discussion of this topic is covered in five sections: the hukm of the 
prostrations; the number of prostrations that are obligatory, that is, those 
(occasions) for which the person is to prostrate; the times during which he may 
prostrate; the person who is under an obligation to prostrate; and the 
description of the prostrations. 

About the kukm of the prostrations of recitation, Abū Hanifa and his 
disciples said that they are obligatory. Malik and al-Shafi‘t said that they are 
prescribed as a sunna and are not obligatory: The reason for disagreement 
arises from their dispute about the implication of the commands requiring 
prostrations and the traditions that convey the meaning of commands. For 
example, whether the (following) words of the Exalted, “When the revelations 
of the Beneficent were recited unto them, they fell down, adoring and 
weeping”, | are to be interpreted as an obligation or a recommendation. Abu 
Hanifa interpreted them in their apparent meaning of obligation, while: Malik 
and al-Shafit followed the (interpretation of) the Companions, for they were 
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254 THE DISTINGUISHED JURIST’S PRIMER 


the ones best grounded in the meaning of the commands of law. Thus, it has 
been established that Umar ibn al-Khattab recited surat al-Sajda on a Friday, 
He descended (from the pulpit) and made a prostration, and the people 
prostrated with him. On the next Friday, he recited it again and the people 
prepared for the, prostrations, so he said, “Wait! Wait! Allah has not prescribed 
it for us, unléss we want to do it”. They said that this occurred in the presence 
of the Companions, and no disagreement was transmitted from any of them. 
They were the ones who best knew the essence of the law. This is used in 
support of that view by those who rely on the opinion of a Companion when 
there is no other conflicting evidence. The disciples of al-Shafi‘i argued on 
the basis of the tradition of Zayd ibn al-Thabit, who said, “I used to read out 
the Quran for the Messenger of Allah (God’s peace and blessings be upon 
him). Once I recited surat al-Hajj and he did not prostrate, and, neither did 
we”. These jurists also argued on the basis of the report “that the Prophet 
(God’s peace and blessings be upon him) did not prostrate during (the 
recitation of) ai-Mufassal sirahs”, and also on‘the reports that he did prostrate 
during their recitation; a reconciliation between these implies that the 
prostrations are not obligatory. Each one of them reported what he saw, that is, 
those who said that he prostrated and those who said that he did not. 

Abi Hanifa, on the other hand, relied in this on the argument that the 
principle is to construe the commands as implying an obligation, and also those 
reports that amount to commands. Abii al-Ma&li has said that the argument 
of Abu Hanifa on the basis of the prescribed commands has no validity, as the 
absolute obligation of prostrations does not imply their obligation in a qualified 
sense at the time of recitation, that is, the recitation of the verses of 
prostration. He said that had the position been as is ‘believed by Abū Hanifa, 
prayer would have become obligatory on the recitation of the verses that 
contain the commands for prayer, and as this is not obligatory the prostrations 
too are not obligatory upon recitation of the verses in which the commands for 
prostration have been laid down. Abii Hanifa, however, would say that the 
Muslims (jurists) have agreed that the reports about prostrations during the 
recitation of the Quran are in the form of a command, and this is for most 
occasions. If this is the case, then, the command prescribing prostrations 
applies to the time of recitation, and as the command also occurs in an absolute 
sense it is necessary to construe the absolute in the qualified sense. The case of 
prostrations in not the same as prayer as the obligation of prayer has been 
qualified through other restrictions. Further, -the Prophet (God’s peace and 
blessings be upon him) did: prostrate on such occasions, so the meaning of 
commands occurring on these occasions becomes obvious to‘us, that is, they 
apply to the time of recitation. Thus, it is necessary to construe the implication 
of the command as an obligation. 
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With respect to the number of requirements of prostrations, Malik says in 
al-Muwatta: “The position, in our view, is that the prescription.regarding the 
prostrations of the Quran is for eleven prostrations that do not include 
anything from the Mufassal sdrahs”. His disciples said that the first of these is 
at the end of al-AYaf;'®’ the second is in al-Ra@d after the words, “And 
unto Allah falleth prostrate whosoever is in the heavens and the earth, willingly 
or unwillingly, as do their shadows in the morning and the evening hours”! 
the third is in a/-Nahi/ after the words, “And unto Allah maketh prostration 
whatsoever is in.the heavens and whatsoever is in the earth of living creatures, 
and the angels (also), and they are not proud. They fear their Lord above 
them, and do what they are bidden”;! the fourth is in Bani Isr@il after the 
words, “They fall down on their faces, weeping, and it increaseth humility-in 
them”;!” the fifth is in Maryam after the words, “When the: revelations of the 
Beneficent were recited unto them, they fell down, adoring and weeping”,!”! 
the. sixth is in al-Haj; being the first one after the words, “Hast thou not seen 
that unto Allah.payeth adoration whosoever is in the heavens and whosoever is 
in the earth, and the sun, and the moon, and the stars, and the hills, and the 
trees, and the beasts, and many of mankind, while there are many unto whom 
doom is justly due. He whom Allah -scorneth, there is none to give him 
honour. Lo! Allah doeth what He will”;'? the seventh is in a/-Furgan after 
the words, “And when it is said unto them: Adore (prostrate to) the 
Beneficent! they say and what is the Beneficent? Are we to adore (prostrate to) 
whatever thou (O Muhammad) biddest us? And it increaseth aversion in 
them”;!”? the eighth is in a/-Naml after the words, “So that they worship not 
(prostrate not to) Allah, Who bringeth forth the hidden in the heavens and the 
earth, and knoweth what ye hide and what ye proclaim, Allah: there is no God 
save Him, the Lord of the tremendous Throne”;!” the ninth is in a/-Sajda 
after the words, “Only those believe in our revelations who, when they pray 
are reminded of them, fall down prostrate and hymn the praise of their Lord, 
and they are not scornful”;!” the tenth is in Sad after the words, “And David 
guessed that We had tried him, and he sought forgiveness of his Lord, and he 
bowed himself and fell down prostrate and repented”;!'”° and the eleventh is - 
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in Fussilat after the words, “And of His portents are the night and the day and 
the sun and the moon. Adore not (prostrate not to) the sun nor the moon; but 
adore (prostrate to) Allah Who created them, if it is in truth Him whom ye 
worship”, and it is said that it is after the words, “But if they are too 
proud—still those who are with thy Lord glorify Him night and day and tire 
not”. 

Al-Shafi‘T said that there are fourteen prostrations. Three of these are in 
the Mufassal stirahs, that is, in al-Inshigag, al-Najm, and -al-‘Alagq, but he did 
not believe that there was a prostration in Sad, the occasion there, in his view, 
being that of thankfulness. Ahmad said that there are fifteen prostrations 
adding a second one in a/-Haj and including the prostration in Sad. Abi 
Hanifa said that there are twelve prostrations. Al-Tahawi said that this (the 
number in Abu Hanifa’s opinion) includes every prostration that is expressed 
in the form of a report. 

The reason for their disagreement stems from their choice of source 
regarding the number of prostrations. Some of them relied upon the practice 
of the jurists of Medina, some relied on analogy, and some relied on 
transmission. Those who relied upon practice (Samal) are Malik and his 
disciples. Those who relied upon analogy are Abū Hanifa and his disciples, as 
they maintained that all the prostrations that they agreed upon were found to 
be expressed in the form of a report—and these were the prostrations in 
Araf, al-Nahl, al-Rad, al-Isr®, Maryam, the first occasion in al-Hajj, al- 
Furgan, al-Naml, and al-Sajda—and this made it necessary to link with them 
the remaining prostrations expressed in the form of reports, which are in Sad 
and al-Inshigag. The three that occur in the form of a command were dropped, 
and these occur in a/-Najm, the second occasion in al-Haj, and in al-‘Alag. 
Those who relied upon transmission decided on the basis of what has been 
established from the Prophet (God’s peace and blessings be upon him) about 
the prostrations in al-Jnshigaq, al-‘Alaqg, and al-Najm. This has been recorded 
by Muslim.” Al-Athram said that Ahmad was asked about the prostrations 
in al-Hajj, and he replied that there were two prostrations. He declared the 
tradition of Uqba ibn ‘Amir from the Prophet (God’s peace and blessings be 
upon him) as authentic, and in which he said, “In al-Hajj there are two 
prostrations”. This is also the opinion of Umar and that of ‘Ali. The Qadi 
(Ibn Rushd) said: “This has been recorded by Abū Dawid”. 

Al-Shafi decided upon dropping the prostration in Sad on the basis of 
what has been related by Abū Dawiid of the tradition of Abū Sa‘id al-Khudri 


177 Quran 41 : 37, 38. 
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“that the Prophet (God’s peace and blessings be upon him) was reciting the 
verse of prostrations in s#rat Sad, while on the pulpit, when he descended and 
prostrated. When he recited it on another day the people prepared themselves 
for the prostrations, so he said, “This is repentance for a Prophet, but as I had 
seen you preparing for a prostration I came down and prostrated’”. In this 
there is a kind of evidence for Abū Hanifa in upholding the obligation of 
prostrations, for he (the Prophet) declared the underlying cause of 
relinquishment of prostrations in this prostration to be a cause that is absent in 
the other occasions of prostration. Thus, it becomes necessary that the ukm in 
which an underlying cause is absent be different from that in which the 
underlying cause is established. This is a kind of demonstrative proof, and 
there is disagreement over it, as it belongs to the category of assigning a 
metaphorical meaning to the indirect indication of the text (dalil al-khitab). 

Some jurists, who did not uphold the occurrence of prostrations in the 
Mufassal stirahs, argued on the basis of the tradition of Ikrima from Ibn 
‘Abbas, which has been recorded by Abu Dawid, “that the Messenger of 
Allah (God’s peace and blessings be upon him) did not prostrate in any of the 
Mufassal sürahs from the time that he migrated to Medina”. Abu Umar said 
that it!” is a munkar (inconsistent) tradition, as Abū Hurayra who has related 
the prostrations of the Prophet in the Mufassal stirahs did not become a 
Companion of the Prophet (God’s peace and blessings be upon him) except in 
Medina. Trustworthy narrators have related from him “that the Prophet 
(God’s peace and blessings be upon him) prostrated in a/-Najm”.|®° 

They disagreed about the time of the prostrations. A group of jurists 
prohibited the prostrations during a period of time that is proscribed for 
prayer. This is the opinion of Abu Hanifa in accordance with his principle of 
prohibiting the obligatory prayers in these timings.!®! Malik has also 
disallowed these in the Muwatta’, as these are supererogatory in his view, and 
supererogatory worship is prohibited during these timings according to him. 
Ibn al-Qasim has related from him that the prostrations may be made after 
‘asr as long as the sun has not turned yellow or changed in colour. Likewise 
after the morning prayer. This was upheld by al-Shafitt. This is based on the 
view that the prostrations are a sunna, and the sunan may be observed in these 
timings as long as the sun is not about to set or about to rise. 

About the person towards whom the fukm is directed they agreed 


1 This apparently refers to a tradition attributed to Abū Hurayra about the Mufassal stiraks. This 
tradition has not been reproduced by the author in the discussion; however, it appears to be similar in 
content to, and could be a version of, the tradition following it, which has also been referred to above. It is 
also possible that some text before this sentence is missing. l 

This is the authentic tradition referred to in the paragraph before last above. 
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unanimously that it is directed towards the person reciting, whether in prayer 
or otherwise. They disagreed about whether the listener is obliged to prostrate. 
Abi Hanifa said that he is under an obligation to prostrate, and he did not 
differentiate between a man or a woman. Malik said that the listener is to 
prostrate on two occasions: first, when he has sat down to listen to the 
Quran, and second, when the reciter himself prostrates, and that the latter 
can validly be an imam for the listener. Ibn al-Qasim has related from Malik 
that the listener is to prostrate-himself once he has sat down to listen to the 
reciter even if the reciter is not qualified to be an imam. 

The majority of the jurists said about the description.of the prestrations that 
when the person reciting prostrates he should pronounce the takbir on 
lowering himself and upon rising. Malik’s opinion has differed on the issue 
when the person is not observing prayer, but when he is praying he is to 
pronounce takbir without a dispute. " 


y 


THE BOOK OF ZAKAT 


A comprehensive discussion)! of this form of worship, after the determina- 
tion’ of its obligation, is covered in five chapters. The first chapter is about the 
persons on whom it is obligatory. The second chapter deals with: the 
identification of the kinds of wealth on which it is imposed, The third chapter 
is about the identification of the rates and the amounts on which it is levied. 
The fourth.chapter is about the identification of. the periods during which it is 
levied and the periods in which it is not. The fifth chapter is about the 
identification of the persons for whom it is to be paid and of the amounts due 
to them. 

The determination of its obligation through the Quran, the sunna, and 
from ijma (consensus) is well-known, and there is no dispute about this. 


5.1. Chapter 1 The Persons on whom zakdt is Obligatory 


They agreed that it is obligatory upon every Muslim who is free, baligh, sane, 
and who owns wealth equal to the (minimum) prescribed scale (nisdb) through 
a complete (unencumbered) ownership. They disagreed about its obligation 
upon the orphan, the insane, the slaves, the ah/ al-dhimma, and the person 
with deficient (encumbered) ownership like a person who is in debt or is a 
creditor, or when for example the capital (of the wealth) is held in a trust (habs, 
waqf). 

With respect to minors, one group said that zakat is obligatory on their 
wealth. This was the opinion of ‘Ali, Ibn Umar, Jabir, and ‘A?isha from 
among the Companions, and of Malik, al-Shafi‘t, al-Thawri, Ahmad, Ishaq, 
Aba Thawr, and others from among the.jurists of the provinces. Another 


II Editor’s note: The manuscript we are using deals with the Book of Zekdt before the Book of 
Fasting; therefore, we are following the same order, although the Egyptian manuscript deals with the Book 
of Fasting first. = 
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group said that there is no zakdt at all on the wealth of the minor. This was 
the opinion of al-Nakha‘i, al-Hasan, and Sa‘id ibn Jubayr from the 
Tabi‘in. One group of jurists made a distinction between the yield of the land 
and wealth not derived from the land. They said that there is zakdt on the 
yield from the land, but there is no zakat on what is besides this like cattle, 
liquid assets, goods (chattel). This was the opinion of Abi Hanifa and his 
disciples. Yet another group distinguished between liquid assets and other 
things saying that there is zakat on the wealth except on liquid assets. 

The reason for their disagreement over the persons on whom zakdt is 
obligatory arises from their dispute over the nature of the legal form of zakāt, 
whether it is a kind of worship like prayer and fasting or whether it is an 
obligatory right of the poor over the rich. Those who said that it is worship 
stipulated bul/agh of the person as a condition (for the obligation), while those 
who said that it is an obligatory right of the poor and the needy over the 
wealth of the rich did not take into account bulugh of the person, among other 
things. Those who made a distinction between the yield of the land and what 
is not derived from it, and also between visible and invisible wealth, for them I 
am not aware at this time of the evidence relied upon. 

Most of the jurists agree that there is no zakat on all categories of the ahl al- 
dhimma, except what is related by a group about the imposition of zakat for 
the Arab Christians of Banū Taghlab, I mean, for example, that an amount 
should be taken from them equal to what is taken from the Muslims on all 
things. Those who held this opinion include al-Shafi‘i, Abū Hanifa, Ahmad, 
and al-Thawri. There is no narration of an opinion from Malik on this. These 
jurists came to this decision on the basis of what ‘Umar ibn al-Khattab 
decided for these people, and it appears that they considered this to be a 
precedent, but the principles conflict with it. 

The jurists are divided on the question of the obligation of zakat on slaves. 
There are three opinions. One group said that there is no zakāt at all on their 
wealth. This is the opinion of Ibn “Umar and Jabir from among the 
Companions and of Malik, Ahmad, and Abu ‘Ubayd from among the jurists. 
Another group said that, in fact, zakat on the wealth of the slave is levied on 
the master. This was al-Shafi‘i’s opinion as related by Ibn al-Mundhir, and of 
al-Thawri, Abū Hanifa, and his disciples. A third group imposed zakat on the 
slave for his wealth. This is related from Ibn “Umar (again) from among the 
Companions, and it was the opinion of ‘Ata” from among the Tabi‘in, and 
of Abu Thawr, the Zahirites, and some others from among the jurists. The 
majority of those who said that there is no zakat on the wealth of the slave also 
maintained that there is no zakat on the wealth of the mukdiad until he is free. 
Abu Thawr, however, held that there is zakdt on the wealth of the mukatab. 

The reason for their disagreement over zakdt on the wealth of the slave is 
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based on their dispute over whether the slave owns his wealth through a 
complete ownership or whether this is deficient. Those who maintained that 
his ownership is deficient and it is the master who is the owner, as his wealth 
cannot be separated from that of the master, said that the zakat is due from the 
master. Those who maintained that zakat is to be imposed on one of the two 
persons who owns it through a complete ownership ‘said that this person is not 
the master for the wealth is in the possession of the slave not in that of the 
master, and it is also not the slave’s for the master has the right to take it away 
from him. They, therefore, held that there is no zakãt at all on the wealth of 
the slave. Those who maintained that possession of the wealth determines the 
incidence of zakat, because of the right of disposal in it on the analogy of the 
right of disposal of a free man, said that the zakdt is to be imposed on the 
slave, especially in the view of those who held that the general communication 
of the law includes both free men and slaves and that the payment of zakat is a 
worship that relates to the subject (mukallaf) because of his right of disposal in 
the wealth. 

The jurists disagreed’ about those owners (of wealth) who are in debt, and 
whose debts are greater than their wealth, or they cover an amount on which 
zakat can be levied while they have in hand wealth on which zakdt is due. A 
group of jurists said that there is no zakat on the wealth, whether it is in the 
form of grain or something else, unless the debts are deducted from it. If the 
remaining amount (after payment of debts) reaches the minimum amount 
which is subject to zakat, it is to be paid'otherwise not. This was the opinion 
of al-Thawri, Abii Thawr, Ibn al-Mubarak, and a group of jurists. Abū Hanifa 
and his disciples said that debts do not ward off zakāt on grain, but they do 
prevent it on other kinds of wealth. Malik said that debts prevent zakāt on 
liquid assets alone, unless these include goods that can pay off the debt, in 
which case zakat is not prevented. A group of jurists maintained, in contrast to 
the first view, that debts do not prevent zakāt at all. 

The reason for their disagreement (again) stems from their dispute on 
whether zakdt is a form of worship or a right assessed on the wealth for the 
needy. Those who: maintained that it is a right due to needy said that there is 
no zakat on the wealth of a person who is burdened with debt, as the right of 
the creditor is prior, with respect to-time, to the right of the needy, for the 
wealth in reality is owned by the creditor and not the person who has 
possession over it. Those who maintained that it is worship said that it is to be 
levied on the person who has possession of it, as that is the basis of liability 
(taklif) and a criterion for imposing the obligation on the subject irrespective 
of his being in debt. Further, there is a conflict here between two kinds of 
rights, the right of Allah and the right of man, and the right of Allah has a 
higher priority for being met. Yet the dropping of zakāt in the case of the 
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debtors is closer to the purposes of the (divine) law, because of the words of 
the Prophet (God’s peace and blessings be upon him), “(It comprises) a 
charitable donation that is acquired from the wealthy and granted to the poor”, 
and debtors are not wealthy. Those who distinguished between: grain and other 
kinds of wealth, and between liquid assets and tied assets, for them I cannot 
find a clear analogy. Abū ‘Ubayd used to say that if it cannot be known 
whether the person has a debt, except by his own claim, he is not to be 
considered truthful, but if it can be known (through other means) zakat is not 
to be levied on him. This does not contradict the opinion of those who 
maintain that zakat is to be dropped because of debt, in fact, it contradicts 
those who maintain that he is to be considered truthful for claiming a debt just 
as he is deemed truthful in stating the amount of his wealth. 

The wealth that exists as a liability, that is, as a liability upon someone else 
(credit), and is not in the possession of the owner, is also a debt, and about this 
too they differed. A group of jurists said that there is no zakdt on this even 
when it returns to the hands of its owner until the conditions of zakat are met 
while it is with the possessor, and this is the passage of a year (kawi) while it is 
in his possession. This is one of .the two opinions of al-Shafi%t, and it was 
maintained by Abū Thawr or is derivable by analogy from his views. Another 
group of jurists said that if he comes to possess it he is to be charged for the 
past years (for which it stood unpaid). Malik said that he.is to be charged zakat 
for a single kawi (year), even if it has stayed with.the debtors fora number of 
years, in case the principal has been given in return for compensation. If it was 
not linked to compensation, like inheritance, then the kawi begins from the 
moment of possession. There are a number of details about this in the School 
(Malik’s). 

In this topic there is also their dispute about zakét on fruit when the trees 
belong to a trust, and about the land held on a tenancy, as to who is liable for 
the zakat on the yield, whether it.is owed by the landlord or the tenant. There 
is also their disagreement over khardj land when it is transferred from those 
liable for kharaj to the Muslims, who are liable for ‘ushr. Then there is the 
dispute over ‘ushr land when it is converted to kharaj land, that is given.to the 
ahl al-dhimma. It appears that the reason for dispute over all this is due to the 
fact that these are deficient forms of ownership. 


5.1.1. Issue 1 


This issue relates to fruit from trees, when.the trees are the property of a trust. 
Malik and al-Shafi't used to impose zakat on them, while Makhil and Tawiis 
used to say that there is no zakãt on them. A group of jurists used to make a 
distinction when the trees were a trust for the needy generally or for a 
specified group. They imposed’ zakat on them when the beneficiaries were a 
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determined (specified) group, but they did not do so when the beneficiaries 
were the needy generally. There is no justification in imposing the zakāt on 
the needy as two disqualifying factors operate in this: first, it amounts to a 
deficient ownership, and second, the needy are an indeterminate category of 
people on whom the zakat funds are to be spent and not those from who it is 
due. 


5.1.2. Issue 2 


The second issue relates to land given out on rent. It deals with the question as 
to who is liable for zakat on the yield-of this land. A group of jurists said that 
the zakat is to be levied on the tenant, who is the owner of the-plants. This 
was the opinion of Malik, al-Shafi‘i, al-Thawrt, Ibn al-Mubarak, Abū Thawr, 
and a group of jurists. Abii Hanifa and his disciples maintained that zakat is 
due from the owner of the land and the person who rents it from him does not 
owe anything. 

The reason for their disagreement arises from the question of whether ushr 
is a duty related to the land or to cultivation or to both. No one has said that it 
is a duty related to both when, in fact, it is a duty related to both. They agreed 
that it is a duty incumbent upon one of the two, but they disagreed on which 
one has precedence for being associated with a point on which there is 
agreement, and that is the occasion when the crop as well’as the land belong to 
a single owner. The majority maintained that it is related to the thing from 
which zakat is to be paid; and that is grain (or the yield). Abi Hanifa 
maintained, however, that it is related to the thing that is the basis of the 
obligation, and that is land. 

With respect to their dispute over kharaj land, when it is transferred to the 
Muslims, as to whether shr is imposed on it along with kharaj or whether 
there is no ‘shr, the majority maintained that there is sår, that is, zakdt, 
while Abū Hanifa and his disciples held that there is no “ushr on it. The 
reason for their disagreement stems, as we have said, from the question of 
whether zakāt is a duty felated to the land or to the crop. If we maintain that it 
is a duty related to.thé land, then, two duties cannot be linked to it at the same 
time, and these are ushr and kharay. If we maintain that zakdt is linked to the 
crop, then, kharaj would be assigned to the land and zakdt to the crop. This 
dispute arises because the ownership is deficient as we have stated and’ it was 
because of this that the jurists disagreed over the sale of kharaj land. If, 
however, ‘ushr land is transferred to a dhimmi who cultivates it, the majority 
maintain that there is no ‘liability on him. Al-Nu‘man held that when the 
dhimmi buys ushr land it is converted into khardj land. It appears that he 
considered ‘ushr to be a duty owed on Muslim land and he considered kharaj 
to be a duty owed on the land of the -dhimmis, but on the. basis of this rule it 
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was necessary for him to say that if the kharaj land was transferred to the 
Muslims it would be converted to ‘ushr land, just as in his view if the ushr 
land was transferred to a dhimmi it would be converted to khardj land. 


5.1.3. Issue 3: Issues related to the owner of wealth 


There are sub-issues related to the owner of wealth the discussion of which is 
suitably placed is this section. The first of these is (the situation) when a man 
sets aside zakat but it is lost. Second, when the setting aside of zakat is 
possible but when part of the wealth is destroyed before zakat is set aside. 
Third, where the owner was under an obligation to pay zakat, but died before 
paying it. Fourth, who is to pay zakdat if he sells off the crop or fruit on which 
zakat was due, and similarly when he gives it away as a gift. 

5.1.3.1. Sub-issue 1 k 

This (issue) deals with the problem where the owner sets aside zakdt and it is 
lost. A group of jurists said that he is to be given credit for it. Another group 
said that he is liable for it till he delivers it to its location. A third group made 
a distinction between his setting it aside later than when it was possible to do 
so and between setting it aside (promptly) at the beginning of the time when 
the obligation arises and when it is possible to do so. Some of these jurists said 
that if he sets it aside some days after the time at which the obligation arises 
and the possibility to do so, then he is liable but if he sets it aside at the first 
moment obligation arises and there was no negligence on his part he is not 
liable. This is a well-known opinion in Malik’s school. A fourth group of 
jurists said that if there was negligence on his part he is to compensate for it, 
but if he was not negligent he is to pay zakat on the remainder alone. This was 
the opinion of Abū Thawr and al-Shafi‘t. A fifth group said that what has 
been lost is to be counted as a loss for all parties, and the needy people as well 
as the owner are to be considered co-owners in proportion to their shares in 
the remaining wealth, as (is the case) with two partners when part of the 
common capital is lost but remain partners in the residue in the same ratio. 
Thus, we arrive at five opinions on the issue: first, that he is not to compensate 
for the loss at all; second, that he always compensates; third, that he 
compensates if he was negligent, but does not if he was not negligent; fourth, 
that he compensates if he was negligent and pays zakāt on the residue if he 
was not; and fifth, that they (the owner andthe needy) become partners in the 
remaining wealth. 

5.1.3.2. Sub-issue 2 

When part of the wealth is lost after the commencement of the obligation and 
before it was possible to set aside zakdt, a group of jurists said that he pays 
zakat on the residue, while another group held that the needy and the owner 
of the wealth are treated as partners part of whose capital has been lost. 
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The reason for their disagreement stems. from the comparison between zakdat 
and: debts, that is, the duty is associated with liability and not with the 
substance of the wealth, or it is its comparison with duties that are related to 
the substance of the property not with the liability of the person who is in 
possession of the wealth, as in the case of trustees and others. Those who 
considered the owners of wealth to be similar to the trustees said that if he sets 
it aside and it is lost there is nothing due from him. Those who considered 
them similar to debtors said that they are to compensate (for the loss). Those 
who made a distinction on the basis of negligence, and the absence of it, 
associated them with trustees from all aspects, as the trustee compensates (for 
the loss) in case of negligence. Those who maintained that if he was not 
negligent he is to pay zakåãt on the residue compared the person who had lost 
part of his wealth after setting aside zakat with one who had lost part of his 
wealth before the commencement of the obligation; just as that person pays 
zakat at the time of the obligation on what exists with him, this person will 
pay zakat on what exists with him. The reason for the disagreement arises 
from the variation in the association of the owner with a debtor, a trustee, a 
partner, and with one who has lost part of his wealth before the obligation. 

If, however, zakat became due and he was able to set it aside but did not do 
so till.part of his wealth was lost, the jurists agreed, as. far as I know, that he is 
liable except in the case of cattle, according to those who hold that the 
condition for their obligation is the arrival of the zakat collector after the hawl, 
and this is Malik’s opinion. 
5.1.3.3. Sub-issue 3 
This relates to the person who dies after the commencement of the obligation 
of zakat. A group of jurists said that it is to be taken out from his capital.!” 
This was the opinion of al-Shafi‘i, Ahmad, Ishaq, and Abū Thawr. Another 
group said that zakdt is to be paid only if he leaves a testament to the effect 
that it is to be paid from his estate, In that case, it is to be taken out from the 
third of the estate. Otherwise nothing is due. Some of these jurists said that 
zakat is to be satisfied first if it is as much as the third or is less than that, 
while others said that it is not to be satisfied first. Both opinions are narrated 
from Malik, but the well-known opinion is that it is to be treated as a bequest. 
5.1.3.4. Sub-issue 4 
With respect to their disagreement about wealth that is sold after zakat has 
become due on it, a group of jurists said that the person from whom zakdt is 
due (the seller) may take the zakat from the wealth itself, and the buyer is to 
have recourse to the seller for its value. This was the opinion of Abū Thawr. 


192 That is, from his estate after payment of the cost of his funeral and before distribution among his 
heirs. 
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Another group of jurists said that the sale is rescinded, and this was al-Shafi‘i’s 
opinion. Abii Hanifa said that the buyer has an option between.the execution 
of the sale or its revocation, and the “usr is.to be taken from the fruit or from 
the grain on which zakat was due. Malik said that the seller is liable for the 
payment of zakdat, 

The reason for their disagreement arises from the comparison of the sale of 
the property with its loss'and destruction. Those who considered them similar 
said that zakat is the liability of the person destroying the property or causing 
its loss. Those who maintained: that sale does not amount to destruction of the 
substance of the wealth nor its loss, but amounts to sale by a person of what 
does not belong to him said that zakãt is linked to the substance of. the wealth. 
Whether the sale is to be rescinded is a separate discussion that will be taken 
up in the section on sales, God willing. Their dispute about zakat on wealth 
that has been alienated by a gift is of a similar nature. 

In some of these issues that we have mentioned there are detailed 
discussions in the School that we have not deemed proper for presentation 
here, -as that is not compatible with our aim. Further, it becomes difficult to 
give the reasons for these distinctions, because most of them- are based‘ on 
istihsdn, like their discussion ofthe details of debts that are liable for zakat and 
those that are not, and debts:that cause a waiver of zakat and those that do not. 
This, then, is what we considered should be mentioned in this chapter and it 
relates to the identification of the person from whom zakat is due, to the 
conditions of ownership with which it becomes due, and to the akkam of the 
person from whom it is due. 

One well-known kukri: from among the ahkam of such a person remains and 
that relates to the quéestion-as to what is the Aukm of the person who refuses to 
pay zakat, but does not deny its obligation. 

Abū Bakr (God be pleased with him) said that his Aukm is that of the 
apostate. This is how he ruled in the case of those Arabs who refused to pay 
zakat-(after the death of the Prophet), and he fought with them and.made their 
children captive. He was opposed in this by Umar (God be pleased with him) 
who freed those of them who had been made captive. The majority adopted 
Umar’s view. A group decided to impute disbelief to those who refused to 
perform any of the religious obligations although they did not deny their being 
obligatory. 

The reason for the disagreement stems from whether the term “faith 
(iman)”, which is the opposite of disbelief, can be applied to mean: belief alone 
without practice, or whether the existence of accompanying practice is one of 
its conditions. Some of them held that one of its conditions is accompanying 
practice. Some did not stipulate this even when the person did not render 
verbal testimony (shahada) for it. If he merely considered it to be true, he was 
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considered to be a believer (min) in the sight of Allah. The majority, and 
these are the Ahl al-Sunna, maintained that acts (practice) are not to be 
stipulated in it, that is, for the conviction of faith the opposite of which is 
disbelief, except the pronouncement of shahdda, because of the words-of the 
Prophet (God’s peace and blessings be upon him), “I have been commanded to 
fight the people until they say /d ilāha illallah, and then believe in me”. Thus, 
he stipulated speech with knowledge (of faith), which is a kind of act. Those 
who held the remaining obligatory acts to be similar to speech said that all the 
obligatory acts are a condition for the knowledge that is faith. Those who 
considered speech to be the same as the remaining acts, about which the 
majority agreed that they are not a condition for the knowledge that is faith, 
said that confirmation (by words) alone is a condition for faith, and with that 
his hukm becomes, in the sight of Allah, the hukm of a believer (m?min). The 
(other) two views are deviant, and the exemption from all the acts by two 
pronouncements of the shahada is what the majority uphold. 


5.2. Chapter 2 The Kinds of Wealth Subject to Zakat 


They agreed about some of the categories in which zakat is obligatory and 
disagreed about others. The categories which they agreed upon include two 
kinds of minerals, namely, gold and silver that are not moulded into jewelry, 
three categories of animals, namely, camels, cows and sheep, two categories of 
grains namely wheat and barley, and two categories of fruit, namely:dates and 
raisins. There is some dispute about olives. 

They disagreed about gold only when it is in the form of jewelry. This is so 
as the jurists of Hijaz, Malik, al-Layth, and al-Shafi‘l, maintained that there is 
disciples said that zakar is to be levied on it. The reason for disagreement 
stems from its vacillation between being goods and being gold and silver that 
are used primarily as a medium of exchange for all other things. Those who 
held them.to be similar to goods, whose primary purpose is utility, said that 
there is no zakét in it (jewelry). Those who considered them similar to gold 
and silver, the primary purpose of which is to facilitate exchange, said that it is 
subject to zakat. There is also another reason for their disagreement, and that 
is the conflict of traditions on the issue. .It is related from Jabir from the 
Prophet (God’s peace and blessings be upon him) that he said, “There is no 
zakat in jewelry”. ‘Amr ibn Shu&ayb has related from his father from his 
grandfather “that a woman came up to the Messenger of Allah (God’s peace 
and blessings be upon him) accompanied by .her daughter, who was wearing 
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(two) gold bracelets on her hands. He said to her, ‘Do you pay zakat on these?’ 
She said, ‘No! He said, ‘Would it please you if Allah were to put on your 
hands, on the Day of Judgment, two bracelets of fire?’ She took them off and 
placing them before the Prophet (God’s peace and blessings be upon: him) and 
said, “They are for Allah and His Messenger’”. Both traditions are weak, 
particularly the tradition of Jabir. 

Another major reason for their disagreement stems from the vacillation of 
jewelry acquired for adornment between its being gold and silver, the primary 
purpose of which is facilitating trade and not utility, and between being goods, 
whose primary purpose is the opposite of gold and silver, that is, use and not 
facilitating exchange. I mean by exchange their existence as currencies. Malik’s 
opinion differed about jewelry that is acquired for renting. He held it once to 
be similar to jewelry that is acquired for adornment, and on another occasion 
held it to be similar to gold metal that is used for transactions. 

Their disagreement over animals includes their dispute over species and 
their dispute over categories. The disagreement about species relates to horses, 
as the majority maintain that there is no zakat in horses. Abū Hanifa 
maintained that if they pasture freely and their purpose is breeding there is 
zakat on them, that is, when they are male and female. The reason for the 
disagreement arises from the conflict of analogy with the text as well as what is 
believed to be a conflict of one text with another. The text implying that there 
is no zakat on them is the saying of the Prophet (God’s peace and blessings be 
upon him), “There is no sadaga (zakat) for a Muslim on his horse and on his 
slave”. The analogy that conflicts with this general meaning is that the purpose 
(of keeping) pasturing horses is growth and breeding because of which they 
resemble cows and sheep. The text that is assumed to conflict with this general 
meaning is the saying of the Prophet (God’s peace and blessings be upon’him) 
when “he mentioned horse and did not forget the right of Allah in the horses 
themselves [as animals subject to zakat], as well as in their growth'as wealth”. 
Abit Hanifa held that the right of Allah here:means the payment of zakat on 
them, and this is to be applied to the pasturing horses among them. The Qadi 
(Ibn Rushd) said: “It is better if this text is treated as unelaborated (mujmal) 
rather than general, so that it may be used as an argument for zakar”. Abū 
Hanifa was opposed by his two disciples, Abū Yiisuf and Muhammad on this 
issue. It is, however, established from ‘Umar, may Allah be pleased with him, 
that he used to assess zakat on them. It is, therefore, said that this was done as 
a voluntary contribution by the payees. 

Their disagreement over categories (of animals) relates to (freely): pasturing 
camels, cows, and sheep as distinguished from the non-pasturirig animals. A 
group of jurists imposed zakdt on these three categories irrespective of their 
being pasturing or non-pasturing animals. This was the opinion of al-Layth 


and Malik. The remaining jurists of the provinces held that there is no zakat 
on the non-pasturing animals in these three categories. 

The reason for their disagreement comes from the conflict of an absolute 
meaning with a qualified meaning, and the conflict of analogy with the general 
implication of a text. The absolute meaning is in the saying of the Prophet 
(God’s peace and blessings be upon him), “In forty sheep is [the zakat of] one 
sheep”. The qualified meaning is in the saying of the Prophet (God’s peace 
and blessings be upon him), “On pasturing sheep there is zakat”. Those who 
gave predominance to the absolute implication over the qualified said that 
there is zakdt in pasturing as well as non-pasturing (animals), while those who 
gave predominance to the qualified meaning said zakat is levied on the 
pasturing animals alone. It is possible to say that the reason for disagreement 
stems also from the conflict of the indirect indication of the text (dali al- 
khitab) with the general implication. The indirect indication of the text in the 
saying of the Prophet (God’s peace and blessings be upon him), “On pasturing 
sheep there is zakat”, implies that there is no zakät on a non-pasturing sheep, 
while the general meaning in the saying of the Prophet, “In forty sheep is one 
sheep”, implies that pasturing sheep here have the same status as the non- 
pasturing sheep, but the general meaning (as a rule) is stronger than the 
indirect indication of the text, just as the predominance of the qualified 
meaning over the absolute meaning is better known. Abū Muhammad ibn 
Hazm, however, held that the absolute meaning governs the qualified meaning, 
and that on sheep, pasturing or non-pasturing, there is zakat, so also on 
camels, because of the saying of the Prophet (God’s peace and blessings be 
upon him), “There is no sadaga on what is less than five camels”, and as there 
is no established tradition about cows it is necessary to rely upon consensus 
which says that zakdat is levied on pasturing cows alone. Thus, with the 
distinction of cows from-the rest this becomes a third opinion. 

The analogy that is in conflict with the general implication of the saying of 
the Prophet (God’s peace and blessings be upon him), “In forty sheep is one 
sheep”, implies that it is the pasturing animal whose purpose is growth and 
profit, which is present here to the maximum. Moreover, zakdt is levied on 
surplus wealth and surplus is usually found in pasturing wealth (animals), and 
it is because of this that Aaw/ (passage of one year) has been prescribed for it. 
Those who restricted the general meaning with this analogy did not impose 
zakat on animals other than pasturing animals, but those who did not restrict 
it and held that the general meaning is stronger imposed’ it equally on both 
categories. 

This, then, is what they differed' over in the case of animals on which zakat 
is levied. They agreed unanimously that there is no zakat on what is derived 
from animals, except in the case of honey, over which they differed. The 
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majority maintained that there is no zakdt on it. A group of jurists said’ that 
zakat is levied on it. The reason for their disagreement stems from their 
dispute over the authentication of the tradition regarding on this subject, and 
that is the saying of the Prophet (God’s peace and blessings be upon him), 
“For every ten bags is one bag”. It is recorded by al-Tirmidhi and others. 

The crops (vegetation) over which they disagreed, after their agreement over 
the four categories we have mentioned, relates to the species of crops. Some of 
them did not uphold zakat on anything besides these four categories. This was 
the opinion of Ibn Abi Layla, Sufyan al-Thawni, and Ibn al-Mubarak. Some of 
them maintained that zakét is to be levied on any vegetation (crop) that can be 
stored as food. This is the opinion of Malik and al-Shafitt. Some said .that 
zakat is to be levied on all that is produced from the land, except for grass, 
wood, and cane. This was Abū Hanifa’s the opinion. 

The reason for disagreement among those who restricted zakat to the 
categories agreed upon and those who extended it to storable food, is.related to 
their dispute over whether zakāt on these four categories is specific to their 
substance or is due to an underlying cause they represent, which is that they 
are used as food. Those who maintained that it is for the categories in 
themselves restricted the obligation to them, and those who said that it is 
because of the underlying cause that they are food extended the obligation to 
all kinds of food. The reason for disagreement among those who restricted the 
obligation to food and those who extended it.to everything produced from 
land, except those over which there is consensus, like grass, wood, and: cane, is 
based on the conflict of analogy with a general text. The text implying a 
general application is the saying of the Prophet (God’s peace and blessings be 
upon him), “There is ‘ushr in what is watered by the sky, but in that which is 
irrigated by the watering-can there is one-half of ushr”. Mā (what), a relative 
pronoun like. the term a/ladhi, implies generality. The other text implying the 
general meaning are the words of the Exalted, “He it is Who produceth 
gardens trellised and untrellised, and the date-palm, and crops of divers 
flavour, and the olive and the pomegranate, like and unlike. Eat ye of the fruit 
thereof when it fruiteth, and pay the due thereof upon the harvest day”.!” 
Analogy implies that the purpose-.of zakat is the elimination of need, and this 
is usually done through what is food. Those who restricted the general 
meaning with this analogy waived zakat on what is other than food, but those 
who gave predominance to the general implication extended it to what is 
besides it, except the things excluded by. consensus. 

Those who agreed about food differed over certain things with reference to 
their dispute over whether these are in the category of food, and whether 
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analogy can be constructed upon that which is agreed upon. This is like the 
disagreement of Malik and al-Shafit over olives. Malik upheld the obligation 
of zakāt on them, while al-ShafiT disallowed this in his later opinion rendered 
in Egypt. The reason for disagreement is based on their dispute over whether 
olives are storable food. Of the same nature is the disagreement of Malik’s 
disciples about the obligation of zakat on figs. Some of them held that zakdat is 
to be levied on fruits but not vegetables, and this is the opinion of Ibn Habib, 
because of the words of the Exalted, “He it is Who produceth gardens trellised 
and untrellised, and the date-palm, and crops of divers flavour, and the olive 
and the pomegranate, like and unlike. Eat ye of the fruit thereof when it 
fruiteth, and pay the due thereof upon the harvest day”.!°* Those who 
distinguished between fruit and olives through the interpretation of the verse 
have no basis, except a' very weak one. 

They agreed that there is no zakat on goods (chattel includes’slaves) that are 
not intended for trade, but they disagreed about the imposition’ of zakdt on 
goods that are employed in trade. The jurists of the .provinces upheld its 
obligation, but the Zahirites disallowed it. The reason for their disagreement 
arises from their dispute about the imposition of zakat ‘through analogy, and 
also their dispute over the authenticity of the tradition of Samura ibn Jundub, 
who said; “The Messenger of Allah (God’s peace and blessings be upon him) 
used to order us to set aside zakat on goods that we included in trade”. It is 
also related from the Prophet (God’s peace and blessings be upon him) that he 
said, “Pay zakat on wheat”. The analogy on which the majority relied is that 
the goods acquired for trade have growth as their purpose and therefore 
resemble the three species on which zakat is levied by agreement, that is, 
crops, cattle, and gold and silver. Al-Tahawi believed that zakat on goods is 
established from ‘Umar and from Ibn Umar and’ none of the Companions 
opposed them. Some thought.that such a situation amounts to a consensus of 
the Companions, that is, when an opinion is transmitted from one of them, 
and nothing is transmitted from another Companion against it, but this is 
weak. 


5.3. Chapter 3 The Nisdb and Rates of Zakat 


This chapter deals with the identification of the nisab of each category of 
wealth on which zakat is levied, and' that is the quantity on which zakat is 
charged for those items reaching the nisab. It also deals with the identification 
of the amount due on an item, :that is, on itself and its quantity. We shall 
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mention those things that they agreed upon and those over which they differed 
for each of the species, whether agreed upon or disputed. We will divide the 
discussion into sections. The first section is about gold and silver. The second 
is about camels. The third is about sheep. The fourth is about cows. The fifth 
is about crops. The sixth is about goods. 


5.3.1. Section 1: The nisab and rates for gold and silver 


They agreed that the quantity of silver on which zakat is levied is five awgiya 
[ounces], because of the authentic saying of of the Prophet (God’s peace and 
blessings be upon him), “There is no sadaga in what is less than five awgtya 
[ounces] of silver”. They disagreed about the stipulation of a misab for minerals 
other than silver, and also about the amount due on them. An awgiya, in their 
view, was equal to five dirhams by weight. They agreed that.the amount due on 
this is one-fourth of a tenth. This applies to gold as well, that-is, zakdat is one- 
fortieth. This is so as long as they are in a state when they do not cease to be 
minerals. 

Under this topic they disagreed over five points: first, the misab for gold; 
second, does wags apply to them, that is, is there no-increase in zakat with an 
increase in ari amount above the nisab;! third, can one category be added to 
another for purposes of zakat so that they are considered’ as an independent 
category, that is, at the time of the fixation of the-misab, or are they two 
separate categories; fourth, is it a condition for the nisdb that there be a single 
owner for it and not two; and fifth, the consideration of the nisab for minerals, 
their Aaw/, and the amount due on them. 


5.3.1.1. Issue 1 


The first issue deals with their disagreement over the niséb of gold. The 
majority of the jurists maintain that zakdt is to be levied on twenty dinars by 
weight as it would be in two hundred dirhams. This is the opinion of Malik, al- 
Shafii, Abū Hanifa, their disciples, Ahmad, and a group of the jurists of the 
provinces. A group of jurists, including al-Hasan ibn Abt al-Hasan al-Basri and 
most of the disciples of Dawid ibn ‘All, held that there is nothing to be paid 
on gold until it reaches an-amount of forty dinars, and in that the amount due 
is one-fourth of a tenth — one dinar. A third group said that there is no zakat 
on gold until its market rate equals two hundred dirhams!” or it has that 


195 Wags is to be imagined in the zakét on animals. For example, if one sheep is to be paid for five 
camels and someone has eight camels, that is, less than ten or two units of the misab, it will be a case of wags. 
The excess over one unit of the niséb is disregarded until the next unit of the nisab is complete. Here the 
author raises the question whether this could be applicable in the case of gold and silver. 

196 Note that the rate of gold is being worked out in silver dirhams. 
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value. If it reaches that value one-fourth of a tenth is due on it, whether its 
weight is twenty dinars or less or more. This applies to an amount that is less 
than forty dinars, but when it reaches an-amount of forty dindrs its own weight 
is to be taken into account and not its value in dirhams or its market rate or 
value. 

The reason for their disagreement over the nisab of gold is that nothing has 
been established about it from the Prophet (God’s peace and blessings be upon 
him), in the manner of the misab of silver. The tradition related from al-Hasan 
ibn “Umara through ‘Alt that the Prophet (God’s peace and blessings be 
upon him) said, “Bring forth the zakat on gold at [the rate of] one-half dinar 
for every twenty dinars” is not, according to most, a tradition that can be acted 
upon, because of its being an isolated tradition narrated by al-Hasan ibn 
“Umara alone. Those for whom this tradition was not authentic relied upon 
consensus, which is their agreement about the obligation of zakat on forty 
dinars. Malik, however, relied upon ‘amal (practice at Medina) and for that 
reason he said in a/-Muwatta: “The sunna over which there is no dispute 
among us is that zakdat is due on twenty dinars as it is due on two hundred 
dirhams”. Those who determined that zakat is due on what is less than forty 
did so on the basis of dirhams. As both gold and silver belonged to the same 
species, in their view, they deemed silver to be the basis, because a text has 
proved authentic for it. They, therefore, determined that (the value of) gold is 
to be dependent on that of silver by value and not on the basis of weight. This 
applies in the absence of consensus. In addition, in some traditions the words 
are, “There is no sadaqa in less than five awqiya (ounces) of riga”, and it is said 
that the term riga applies to both gold and silver. 


5.3.1.2. Issue 2 


They disagreed over what is in excess of the value of the nisab (of gold and 
silver). The majority maintained that the weight in excess of two hundred 
dirhams is to be assessed in the same ratio, that is, one-fourth of a tenth. Those 
who upheld this opinion include al-Shafi‘l, Abū Yusuf and Muhammad, the 
disciples of Abū Hantfa, Ahmad ibn Hanbal, and a group of jurists. Another 
group of jurists, mostly from Iraq, maintained that there is nothing due on 
what is in excess of two hundred dirhams until the excess reaches an amount of 
forty dirhams. If it does reach an amount of forty dirhams, one-fourth of a tenth 
is due on it, which is one dirham. This was the opinion of Abii Hanifa, Zufar, 
and a group from among their disciples. 

The reason for disagreement arises from their dispute about the authenticity 
of the tradition of al-Hasan ibn Umaāra, the conflict between the indirect 
indication of the text with it the tradition and also their vacillation between 
two bases in this context, each carrying a different kukm, and.these bases are 
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cattle and grains. Al-Hasan ibn “Umara related his tradition from Abū Ishaq 
from ‘Asim ibn Dumra from ‘Alt from the Prophet (God’s peace and 
blessings be upon him), “I have waived the sadaga on horses and slaves, but 
pay on gold and silver at (the rate of} one-fourth of a tenth from every two 
hundred dirhams-being five dirhams, (and pay) one-half dinar for every twenty 
dinars. There is nothing due on two hundred dirhams until a year has passed 
over them and then five dirhams are due on them, and what is in excess of this 
there is due a dirham for every forty dirhams, and for every four dindrs in 
excess of the (first) twenty dindrs is a dirham until the excess reaches forty 
dinars, and then for every forty dinars is a dindr and for every twenty-four 
dinars is one-half dinar and a dirham”. The indirect indication of the text (dalil 
al-khitab) that is in conflict with it arises from the saying of the Prophet (God’s 
peace and blessings be upon him), “There is no sadaga on less than five awgiya 
of silver”, as it means that what is in excess of this is subject to sadaga. As to 
their vacillation between the two bases, which are cattle and grain, the text 
about wags has been laid. down for cattle, and they agreed that there is no wags 
in grain. Those who held silver and gold to be similar to cattle said that wags 
operates in it, while those who held them to be similar to grains said that there 
is no wags in them. 


5.3.1.3. Issue 3 


The third issue deals with the adding of gold to silver for purposes of zakdat. 
According to Malik, Abū Hanifa, and a group of jurists dirhams may be added 
to dinars, and if the nisab is attained by combining them zakat becomes due on 
it. Al-Shafi, Abū Thawr, and Dawid said that gold is not to be added to 
silver nor is silver to be added to gold. 

The reason for their disagreement stems from whether zakat is levied on 
each of these categories for a reason inherent in (each of) them or for an 
underlying reason that is common to all, and that is, as is maintained by the 
jurists, the attribute of their. being sources of capital (currencies) and a means 
of valuating consumable things. Those who maintained that the consideration 
in each is the inherent substance, because of which the niséb for each is 
different, said that these are two separate species, as is the case with cows and 
sheep .and, therefore, one is not to be added to the other. Those who 
maintained that the consideration in them is forthe common attribute that we 
have mentioned, permitted the:adding of:one category to the other. It appears 
that the differences should be taken into account due to the variation in ahkam 
insofar as the names are different and insofar as the commodities themselves 
are different, although the goal of making profit provides a common basis, and 
that is what was taken into account by Malik (God bless him) in this topic, and 
also in the case of riba: 
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Those who permitted adding of the categories together differed over the 
description of addition. Malik held that they are to be combined on the basis of 
a determined currency (rate), and this is to be done by converting one dinar 
into ten dirhams, as was held by him earlier. Thus, a person who has ten dinars 
and one hundred dirhams is under an obligation to pay zakdt on both, in his 
view. He. permitted that any one of them may be converted into the other. 
Some other jurists, out of these, said that the addition is to be done on the 
basis of value at the time of zakat. If, therefore, a person has one hundred 
dirhams and nine mithqals having a value of one hundred dirhams he is under an 
obligation to pay zakat on them. If the person has one hundred dirhams that 
are equal to eleven mithqdls and he also has nine mithgals, then, he too is 
obliged to pay zakdt on them. Those who held this opinion include Abū 
Hanifa, and a similar opinion was expressed by al-Thawri, except that he 
preferred being careful in favour of the needy, that is, in the use of value or a 
determined rate (of conversion) for addition. Some of these jurists maintained 
that a category lesser in quantity should be (converted and) added to the one 
greater in quantity, and the category greater in quantity should not be added to 
the one lesser in quantity. Some other jurists said that it is always the dinars 
that:are (converted and) added by value, whether they are less in number than 
the dirhams or more, and that the dirhams are not to be added to the dinars, as 
it is dirhams that are the basis and dindrs are dependent on them, for there is 
no established tradition or consensus‘about dimdrs until they reach the number 
of forty. Some maintained that if the person possessed the nisaéb in one 
category, the other category is to be added to it whether it is less or moré. 
They did not attempt to make a nisãb through addition when neither reaches 
the nisab alone. . 

The reason for such entanglement was their desire to render the nisab of two 
separate things having different weights into a single misab. All this is 
meaningless. Perhaps, those who desired to add one category to the other 
created a new iukm in the law where there is no Aukm, for they came up with a 
nisab that is neither the misab of gold nor that of silver. It is difficult, in practice 
relating to the imposition of liability and the issuance of injunctions, to lay 
down specific ahkdm for such probable cases. The shar‘, therefore, remains 
silent on them and this silence leads to disagreement to such an extent. The 
Lawgiver had sent the Prophet (God’s peace and blessings be upon him) for 
the removal of disputes. 


5.3.1.4. Issue 4 


According to Malik and Abū Hanifa, two partners are not under an obligation 
to pay zakdat individually until each one of them possesses the #iséb. According 
to al-Shafi‘i, combined wealth has the Aukm of a single individual. 
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The reason for disagreement stems from the consensus upon the saying of 
the Prophet (God’s peace and blessings be upon him), “There is no sadaga on 
less that five awgtya (ounces) of silver”. It is possible to understand from this 
that this is its Aukm when there is one owner, and it is also possible to 
understand that this ukm applies to it when it is owned by one or more, 
except that as the purpose of the stipulation of nisdb is relief from burden it is 
deemed necessary this misab be for one owner. This is a better interpretation, 
Allah knows best. Al-Shafi‘l, it appears held it to be similar to the mixing of 
the two capitals,” but the effectiveness (in law) of mixing the capitals for 
purposes of zakdt is not agreed upon, as will be coming up later. 


5.3.1.5. Issue 5 


This relates to their disagreement about consideration of the nisab in minerals 
(in the form of ore) and the amount due on them. Malik and al-ShafiT did 
take the nisdb into account in the case of minerals. The disagreement between 
the two is that Malik did not stipulate the passage of one year for them, while 
al-Shafi‘T did stipulate that, as we will discuss in the fourth chapter. Likewise, 
their views did not differ on the point that the amount due on them is one- 
fourth of a tenth. Abū Hanifa did: not stipulate a niṣsãb in minerals nor the 
passage of a year. He said that the amount due is a fifth. The reason for 
disagreement is whether the term rikaz (treasure) includes minerals as well. 
The Prophet (God’s peace and blessings be upon him) is reported to have said, 
“In the treasure-trove there is a fifth”. Ashhab has related from Malik that 
minerals found without effort are treated as rikāz and it is in these that there is 
a fifth. The reason for their disagreement over this derives from “the 
connotation of a word” (dalalat al-lafz), which is a basis for the common 
disputes that we have mentioned. 


5.3.2. Section 2: The nisab and the zakat due on camels 


The Muslim jurists agreed that on every five camels there is a sheep, up to 
twenty-four. If there are twenty-five camels the zakat due is one bint makhad 
up to:thirty-five camels, but if a bint makhad is not available the zakat due is 
one ibn labun male. If the number of camels is thirty-six the zakat due is one 
bint labin up to forty-five camels. When the camels are forty-six the zakat is 
on higga up to sixty. If the camels are sixty-one the zakat due is one jadha‘ up 
to seventy-five camels. If the camels are seventy-six the zakat due is two bint 
labun up to ninety. When the camels are ninety-one the zakdat due is two higgas 


197 ALShāfitT holds the view that in a partnership the capital of two or more partners be mixed in a 
such a way that the capital of one partner cannot be distinguished from that of the other. This is normally 
the case in co-ownership. See the section on sharika. 
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up to one hundred and twenty camels. All this is prescribed because it is 
established in the book of sadaga laid down by the Prophet (God’s peace and 
blessings be upon him), and which was followed after him by Abu Bakr and: 
Umar. 

They disagreed about it on certain points. These include: the issue of the 
number of camels over one hundred and twenty; the hukm in the case of lack 
of a camel of the required age when the person possesses one that is older than 
it or one that is younger; and the question whether zakdt is levied on very 
young camels, and if it is then what is due? 


5.3.2.1. Issue 1 


This relates to their disagreement about camels in excess of one-hundred and 
twenty. Malik said that if they exceed one hundred and twenty the collector 
has the choice of acquiring three bint labins or two higgas up to one hundred 
and thirty camels, in which case there will be one higga and two bint labuns. 
Ibn al-Qasim, from among his disciples, said that he is to pay three bint labuns 
without a choice till the total is one hundred and eighty camels when the 
required payment is one higga and two bint labins. This was also al-Shafi‘i’s 
opinion. ‘Abd al-Malik ibn al-Majishiin, one of the disciples of Malik, said 
that the official collector is to take only two higgas without having a choice, up 
to one hundred and thirty camels. 

The Kifis, Abu Hanifa, his disciples, and al-Thawri, said that if the camels 
are in excess of one hundred and twenty the assessment of what is due is 
to begin afresh. This means that there is one sheep due on every five camels 
in their view. If the total number of camels is one hundred and twenty-five, 
the zakat due will be two higqas and a sheep, the two figgas being due 
on one hundred and twenty and the sheep on the five camels. If the total 
reaches one hundred and thirty there are two /iggas and two sheep on them, 
and if it is one hundred and thirty-five the zakat due is two: higgas and three 
sheep up-to one hundred and forty, in which case there will be four sheep and 
two /iggas up to one hundred and forty-five. If the figure of one hundred and 
forty-five is reached the zakét is two higgas and one bint makhad, the two 
higgas being for one hundred‘and twenty camels‘and the bint makhad for the 
twenty-five (excess) camels, as was the case in the initial assessment, and this 
up to one hundred and fifty camels. If the total reaches that figure there are 
three fAiggas due on it. If the figure exceeds one hundred and fifty the 
assessment is to revert to the initial ratios until the figure reaches two hundred 
camels, in which case the zakat will be four higgas, when it is to revert to the 
initial assessment again. The jurists other than the Kifians agreed that for 
whatever exceeds one hundred:and thirty there is one bint labin for every forty 
and one higga for every fifty. 
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The reason for their disagreement in reverting the assessment to the original 
or not reverting it, arises from the conflict of traditions on the issue. It is 
established in the book of sadaga that the Prophet (God’s peace and blessings 
be upon him) said, “In a number exceeding one hundred and twenty, for every 
forty there is one bint labun and for every fifty a Aigga”. It is related through 
Abi Bakr ibn ‘Amr ibn Hazm from his father from his grandfather from the 
Prophet (God’s peace and blessings be upon him) that he caused the book of 
sadaga to be written and it says, “If the camels are in excess of one hundred 
and twenty, the imposition of the obligation is to commence anew”. The 
majority preferred the first tradition since it is more authentic. The Kifians 
decided to prefer the tradition of ‘Amr ibn Hazm as this was proved authentic 
through the transmissions of ‘Ali and Ibn Mas‘id. They said’ that it is not 
proper that such a thing be anything but a precedent, for such a thing cannot 
be expressed on the basis of analogy (opinion): 

The reason for disagreement between Malik and his disciples on the one 
hand and al-Shafi‘t on the other over what is in excess of one hundred and 
twenty up to one hundred and thirty is that they had no uniform method with 
which they could accommodate the forties and fifties. Those who maintained 
that what is between one hundred and twenty and up to-the point where the 
calculation can be accommodated is wags, said that there is nothing to be levied 
until the figure reaches one hundred and thirty (two forties plus one fifty), and 
this, they -said, is according to the apparent meaning of the tradition. Al- 
Shafi and Ibn al-Qasim held that there-are three bint labūns in this case, as it 
is related from Ibn Shihab that in the book of sadaga it is stated that if the 
figure reaches one hundred and twenty-one the levy is three bint labuns, and if 
the figure reaches one hundred and thirty the levy is two dint labūns and one 
hiqqa. The reason for disagreement between Ibn al-Majishiin and Ibn al-Qasim 
stems from the conflict .between the apparent meaning of an established 
tradition and an explanatory text that occurs in this tradition. Ibn al-Majishin 
preferred the apparent meaning, because of the agreement about its 
authenticity, while Ibn al-Qasim and al-Shafi‘T placed a construction upon the 
mujmal (obscure) meaning through the explanatory text. It appears that by 
granting an option to the official collector, Malik tried to reconcile the two 
traditions, Allah knows.-best. 


5.3.2.2. Issue 2 


This issue deals with the case when a camel of the right age is not available 
among the camels, but.the assessee has camels of an age that is either higher or 
is lower. Malik said that he is to be obliged to buy a camel of that age. A group 
of ‘jurists said that he is to deliver the camel that he possesses along with a 
payment of twenty dirhams if the age of the camel that he has is less (than the 


prescribed age), or he may give two sheep. If the age of the camel that he has is 
greater, the collector of the sadaqa is to pay him either twenty dirhams or two 
sheep. This is established in the book of sadaga, so there is no purpose in 
arguing over it. Perhaps this tradition did not reach Malik. Al-Shafit and 
Abū Thawr based their opinions on this tradition. Abū Hanifa said that the 
obligation is to pay the value, and this on the basis of his principle of assessing 
values for the purpose of zakat. Another group of jurists said that he is to 
deliver the camel that he has and adjust the value of the difference. 


5.3.2:3. Issue 3 


The third issue is whether zakat is levied on very young camels, and if it is 
due then what is the liability? A group of jurists said that zakdt is levied on 
them, while another. group said that it is not. 

The reason for their disagreement arises from whether the term used for the 
species includes very young camels. Those who maintained that there is no 
zakat on them, and these are Abū Hanifa and a group of jurists from Kiifa, 
argued on‘the basis of the tradition of Suwayd ibn Ghafla, who said; “The 
collector appointed by the Prophet (God’s peace and blessings be upon him) 
came over to us and I sat with him when I heard him say, ‘It is my mandate 
that I do not take one of the suckling baby camels and that I do not combine 
distinctive categories nor do I separate combined things.’ He [Suwayd] said, ‘A 
man came up to him with a camel with a mounting hump (kawm@), but he 
refused to accept it”. Some of those who made zakāt obligatory on young 
camels said that he is to be obliged to buy a camel of the right age due on 
them, while others said he may take one out of them, which is closer to 
analogy. They disagreed in the same way over calves and kids. 


5.3.3. Section 3: The nisab for cows and the zakat due on them 


The majority of the jurists maintain that for every thirty cows zakdt in the 
form of a one-year-old cow (tabi) is-due and for every forty cows.a two-year- 
old cow (musinna). A group of jurists said that for every ten cows one sheep is 
due, and this rate applies to up to thirty for which.a one-year-old cow is due. 
It is said that when the number reaches twenty-five there is one cow due on 
them up to seventy-five,.and two cows are due when they exceed this number. 
If the number reaches one hundred and twenty, then, for every forty one cow 
is due, and this is related from- Sa‘id ibn al-Musayyab. The jurists differed 
over the number between forty and sixty. Malik, al-Shafiti, Ahmad, al- 
Thawr, and a group of jurists held that there is nothing due on the cows that 
exceed forty until the number reaches sixty. If the number reaches sixty there 
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are two one-year-old cows for them up to seventy. At seventy there is one two- 
year-old cow and one one-year-old cow up to eighty. At eighty there are two 
two-year-old cows up to ninety. At ninety there are three one-year-old cows 
up to one hundred. At hundred there are two one-year-old cows and one two- 
year-old cow and so on for whatever goes beyond that. Thus, for every thirty 
there is a one-year-old cow and for every forty a two-year-old cow. 

The reason for their disagreement over-the nisab stems from the fact that the 
tradition of Mu&dh is not agreed upon for its authenticity, for which reason 
it has not been recorded by al-Bukhart or Muslim. The reason for 
disagreement amongst the jurists of the provinces over waqs in cows is that it is 
reported in this tradition of MuGdh that he had suspended judgment in the 
case of wags and had said that he would decide after asking the Prophet (God’s 
peace and blessings be upon him). But when he had reached him he had found 
that he (God’s peace and blessings be upon him) had died. As there was no 
text in this the Aukm was sought by analogy. Those who constructed the 
analogy upon camels and sheep did not consider anything to be due in wags, 
while in the case of those who maintained that the principle for mags was the 
imposition of zakat, unless exempted from it by an evidence, it was necessary 
that there be no operation of wags in cows, as there is no evidence from 
consensus or from any other source. 


5.3.4. Section 4: The nisab for goats and the zakat due on them 


They agreed under this topic that for sheep reared on.(free) grazing one sheep 
is due if the number reaches forty sheep, up to one hundred and twenty. For 
the excess over one hundred and twenty there are two sheep up to a number of 
two hundred. If the number exceeds two hundred, three sheep are due up to 
three hundred, and if it exceeds three hundred, then, for every hundred sheep 
there is one sheep. This is the opinion of the majority, except al-Hasan ibn 
Salih, who said that if the number of sheep reaches three hundred and one the 
number of sheep due on them are four, and if the number is four hundred and 
one, five sheep are due on them. This opinion has been related from Mansur 
from Ibrahim. The authentic traditions related from: the book of sadaqa 
support the opinion of the majority. 

They agreed that goats are to be combined with sheep, but they differed 
about the category (species) from which the collector is to take zakdt. Malik 
said that he is to take the zakat from the category which has the greater 
number (of animals), and if they are equal the collector has a choice. Abu 
Hanifa said that if the categories differ the collector is given a choice. Al- 
Shafi‘l -said that he is to take average quality animals from the different 
categories because of an opinion related from “Umar (God be pleased with 
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him) that “we assess them for young lambs that are tended by the shepherd, 
but we donot take them, nor do we take sheep fattened for consumption, nor 
those that have given birth to offspring or those about to do so, nor the rams. 
We do take sheep that are.six months and those that are one or two-year-old”. 
This ensures a balance between choice and an average quality. 

The jurists of the provinces agreed that male (billy) goats and animals that 
are very old or blind in one eye are not to be.accepted for sadaga, because this 
has been established from the book of sadaga, unless the collector considers 
them to be in the interest of the needy. They:disagreed about animals that are 
totally blind or have a defect whether they are to be included in the count of 
the owner’s flock. Malik and al-Shafi‘i held that they are to be counted, while 
it is related from Abu Hanifa that he did not holdthat they be counted. The 
reason for disagreement stems from whether the unqualified term should be 
considered to include both the physically:sound and those that are not so. 

They disagreed under this topic on whether the offspring are to be counted’ 
with the mothers in order to complete the nisab, if the flock is falling short of 
the nisab. Malik said that they are to be counted with them, while al-Shafi‘s, 
Abū Hanifa, and Abū Thawr said that they are not to be counted with the 
lambs, unless the mothers are completing the misab. The reason for their 
disagreement is the saying of “Umar (God be pleased with him) when he 
ordered that they be counted with the lambs and nothing should be taken from 
them as sadaqa. A group of jurists understood that this is to be done when the 
mothers are completing the nisab. Another group of jurists understood this in 
unqualified terms. I believe that the Zahirites do not impose zakat on young 
lambs nor do they count them irrespective of the mothers completing the 
nisab, as the unqualified term for the species does not include them. 

Most of the jurists maintained that co-ownership has an affect on the 
amount of zakāt due. Those who upheld this disagreed over.whether it affects 
the nisab. Abū Hanifa and his disciples did not consider co-ownership to have 
any effect, either on the amount due or on the amount of misab. An explanation 
for this is that Malik, al-Shafit, and the majority of the jurists of the 
provinces maintained that co-owners are to pay z@kdat as a single owner. They 
disagreed about this on two points. First, whether the nisab of co-owners is to 
be treated as the nisab for one owner even if the share of each reaches the nisab 
separately, or are they to pay zakat on the misab for each owner separately if 
they own the niséb individually. Second, about the description of the co- 
ownership that is effective in this case. 

The reason for their disagreement, first, over whether co-ownership is 
effective in the misab and in the amount due, is their dispute over the meaning 
of what is established about the saying of the Prophet (God’s peace and 
blessings be upon him) through the:book of sadaqa that “distinguishable 
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categories are not to be combined nor are combined categories to be 
distinguished under the apprehension of zakat, and those composed of two 
mixed categories are to be settled jointly (or equally)”. Each group interpreted 
the meaning of this tradition in accordance with their own assumptions. 
Those who maintained that mixed categories were effective in the 
determination of the misdb and the amount due, or in‘the determination of the 
amount due alone, said‘ that the words of the Prophet (God’s peace and 
blessings be upon him), “those composed of two mixed categories are to be 
settled jointly (or equally)” and “distinguishable categories are not to be 
combined and combined categories are not to be distinguished” indicate clearly 
that co-ownership in combined property is like the ownership of a single 
individual. This tradition restricts the words of the Prophet (God’s peace and 
blessings be upon him), “There is no sadaga in less than*five camels”.'8 This 
applies either for purposes of zakat alone, according to Malik and his disciples, 
or both for purposes of the determination of zakat and nisab, according to al- 
Shafii and his disciples. Those who did not uphold this view of co-ownership 
said that the partners are sometimes referred to as co-owners, and it is likely 
that the words of the Prophet (God’s peace and blessings be .upon him), 
“distinguishable categories are not to be combined and combined categories are 
not to be distinguished” amount to a proscription for the collector not to 
divide up the property of one individual in such a way that he becomes liable 
to excessive zakdt, as in:the case of the individual who has one hundred and 
twenty sheep and whose property is divided up into units of forty thrice, or by 
combining his property with: that of another so that the combined number 
yields more zakat. They said that if these probabilities exist in this tradition, it 
is better not to restrict the established: and ‘agreed upon principles with it, that 
is, the rule that the misab and the amount due are to be worked out on the basis 
of individual ownership. Those who upheld the view based on mixing said that 
the term “mixing” is:better understood in terms of mixing itself rather than in 
the meaning of partnership, and if this:is the case, then, the words of the 
Prophet (God’s peace and blessings be upon him), “are to be settled jointly (or 
equally)” indicate that the duty owed by both has the Aukm of a single 
individual, and also that.these words, “are to be settled jointly (or equally)”, 
imply that the mixing of two things does not imply two partners, as settlement 
between partners is not to be conceived here, because zakar is being taken 
from the capital of the partnership. Thus, those who limited their view to this 
meaning and did not draw an analogy for the'nisab said that co-owners are to 
be subjected to the zakdat of a single individual if each one of them possesses 
the nisab. Those who considered the hukm of the nisab to be dependent upon 


198 So that it applies to individual ownership of five or more camels, but not to joint ownership. 
e. 
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the hukm of the zakdt due said that their misab is the nisdb of a single 
individual, just as their zakat is the zakat of a single individual. 

Each group interpreted the words of the Prophet (God’s peace and blessings 
be upon him), “distinguishable categories are not to be combined and 
combined categories are not to be distinguished”, in accordance with his own 
views. Malik (God be pleased with him) said that the meaning of the words of 
the Prophet (God’s peace and blessings be upon him), “combined categories 
are not to be distinguished”, is that if there are two co-owners each with a 
share of one hundred and one sheep, their total liability would be three sheep, 
but if they separate each will pay one sheep. The meaning of his words, 
“distinguishable categories are not to be combined,” he said, is that if there are 
three individuals each having forty sheep, they would pay one sheep if they 
combined their flocks. In his opinion, then, the proscription is directed toward 
those co-owners each of whom possesses the nisab independently. Al-Shafi‘l, 
on the other hand, said that the meaning of the words of the Prophet (God’s 
peace and blessings be upon him), “combined categories are not to be 
distinguished”, is that if there are two persons who jointly own forty sheep, 
their separating their flocks would cause them not to be liable for zakdt, as the 
nisab, in his view, is that of the co-owners, which is in its Aukm like that of an 
individual. 

Those who upheld the view based on mixing differed.as to what kind of 
mixing is effective in .the determination of zakat. Al-Shafist said that the 
condition of mixing is that they mix their flocks together so that they tend 
them jointly, gather the milk in one place, make them graze jointly, drink 
jointly, and that their offsprings are also mixed up together. There is no 
difference, in his view, as a whole between mixing (property) and partnership, 
and he, therefore, considers the nisab as belonging to each of the partners, as 
has preceded. In Malik’s view the co-owners are those who participate in terms 
of contribution, drinking, grazing, shepherding, and offspring. His disciples 
disagreed about the observance of some of these conditions or of all of them. 
The reason for their disagreement stems from the equivocality in the term 
“mixing”, and for that reason a group of jurists did not ‘uphold the 
effectiveness of mixing in the determination of .zakat. This was the opinion of 
Abū Muhammad ibn Hazm al-Andalusi. 


5:3.5. Section 5: The nisab for crops (grains) and fruits and the zakat due on them 


They agreed that the obligation of zakat for crops of rain-fed‘land is one-tenth 
(ushr), while the zakat for crops of irrigated land is one-half of one-tenth, as 
this has been established from the Prophet (God’s peace and blessings be upon 
him). 
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They disagreed about the stipulation of a niséb for this category of zakdt- 
wealth. The majority decided to impose a nisdb in tt, which was held to be five 
awsuq. One wasg is equal to sixty sa‘ by consensus, and one sé‘ is equal to 
four mudd, in accordance with the mudd used by the Prophet (God’s peace and 
blessings be upon him). The majority maintain that the mudd used by him is 
one and one-third rot] (rażi, which: is slightly more than the one used in 
Baghdad. This is what was conceded by Abii Yusuf when he was confronted 
.by Malik on the basis of the opinion of the jurists of Iraq and the testimony of 
the jurists of Medina about it. Abū Hanifa used to say about the mudd that it is 
equal to two rotis, and about the sa‘ that it is equal to eight rotls. Abū Hanifa 
also said that there is no nisab for crops and fruits. 

The reason for their disagreement arises from the conflict between the 
general meaning and the particular meaning. The general meaning is in the 
saying of the Prophet (God’s peace and blessings be upon him), “That which 
is watered by the sky is liable to one-tenth, while that irrigated by the water- 
can [human effort] is liable to one-half of one-tenth”. The particular meaning . 
is found in the words of the-Prophet (God’s peace and blessings be upon him), 
“There is no sadaga in what is less than five awsug”. Both traditions are 
authentic. Those who maintained that,the general meaning is to be construed 
in terms of the particular said that there is a misab and that is the renowned 
opinion. Some other jurists held that the general and the particular meanings 
conflict with each other here, as the one revealed prior or later in time is not 
known, for the particular may be abrogated by the general in their view and 
the general may be:abrogated by the particular, and because anything that can 
be acted upon may be. abrogated, which may be abrogation in part or 
abrogation in full. When these jurists preferred the general meaning they said 
that there is no nisdb. The construction of the general in terms of the particular 
by the majority, in my view, belongs to the category of preferring the 
particular meaning over the general for that part in which they were in 
conflict, because the general meaning is apparent while the particular is 
explicit. So think over this as this: is: the cause which has been eliminated by 
the majority by saying that the general ts to be construed in terms of the 
particular, whereas, in fact, this:is not the case. The conflict between them 
does exist, unless the particular were to follow the general immediately, in 
which case it would amount to an exemption. There is, however, a weakness in 
the argument of Abū Hanifa relating to (the absence of) the nisab on the basis 
of the general meaning, as the tradition here has been laid down as an 
explanatory text for the quantity due (and not as one imposing an initial rule). 

They disagreed in this topic over nisdb on three issues. The first issue is 
about adding some of the grains to the others for completing the misdb. The 
second issue is about the permissibility of calculating the isa) for grapes and 
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dates by estimation. The third issue is whether the quantity of his fruit or crop 
consumed by the owner prior to harvesting and threshing is to be taken into 
account for the nisab. 


5.3.5.1. Issue 1 


They agreed that one category of good grain may be adde to a lower 
category of grain, and zakat is to be taken from the whole in proportion to the 
quantity of each, that is, from the good as well as the bad quality grain. If fruit 
is of different quality, the zakat is to be taken from the average quality. 

They disagreed about the addition of lentil of different quality one to the 
other and about the addition of wheat and barley and wheat extract. Malik said 
that lentil of different quality is to be seen as one category, as are wheat, 
barley, and wheat extract. Al-Shafi‘i, Abū Hanifa, Ahmad, and a group of 
jurists said that lentil comprises different categories, in accordance with their 
names, and one category is not to be added to another for the calculation of the 
nisab. Similarly, wheat, barley, and wheat extract are three different categories, 
and one of these is not to be added to the other for the completion of the nisab. 

The reason for disagreement is whether consideration is to be given to the 
common benefit that is to be derived or to the common names. Those who 
maintained that common names are to be taken into account said that they are 
different categories if their names differ. Those who maintained that the 
common benefit is to be taken into account said that as long the benefit to be 
derived is the same, they form one category, even if the names are different. 
Each group sought to affirm its rule by an empirical counting of the cases 
provided in the law, that is, one group argued for its opinion on the basis of 
things in which the law has taken into account the names of categories, while 
the other sought support from those in which the benefits have been given 
importance. It appears that the law bears testimony to the consideration of 
names more than it does for the common benefit for purposes of zakat, though 
both considerations are present in.the law, Allah knows best. 


5.3.5.2. Issue 2 


This issue relates to the calculation of the msab by estimation and accepting it 
without using a measure. The majority of the jurists uphold the permission of 
estimation in the case of dates and grapes, when they have begun to ripen, 
because of the necessity of releasing them for consumption to the owners when 
they are still moist (fresh). Dawiid said that there is to be no estimation, except 
in the case of dates. Abu Hanifa and his two disciples said that estimation is 
invalid and it is up to the owner of the wealth to render‘ one-tenth of the yield, 
whether it is in excess of the estimated amount or less. 


d!’ 


19 Addition here does not mean actual physical combination but merely in calculation. 
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The reason for their disagreement comes from their dispute about the 
permissibility of estimation because of the conflict between the principles 
and the traditions reported on the issue. The tradition laid down on this is the 
one relied upon by the majority, in which it is related “that the Messenger of 
Allah (God’s peace and blessings be upon him) used to send ‘Abd Allah ibn 
Rawaha and others to Khaybar to estimate the yield of dates”. The principles 
that oppose this are that relying on estimation belongs to the category of (the 
forbidden) muzdbana, which is the sale of fruit on trees in exchange 
for other measured fruit, and also because it amounts:to the sale of ripe dates 
with fresh dates with a delay, circumstances which introduce a proscription on 
account of excess and delay, both of which are the bases of riba. When 
the jurists of Kiifa took this into account along with the fact that the estimation 
in. the case of the people of Khaybar was not for the purpose of zakat for 
they were not obliged to pay zakat, said that it is possible that it was an 
estimate to know the quantity of dates that would be available to each group of 
people. i 

The Qadi (Ibn Rushd) said: The apparent implication of Malik’s tradition is 
that it (estimation) was for purposes of division, because of the report that 
‘Abd Allah ibn Rawaha, when he had finished estimating, said: “If you like 
this part is for me and if you like it is for you”, that is, it was in the case of 
fruit not grains. The tradition of ‘A?isha, on the other hand, which has been 
related by Abū Dawid, states that the estimation was for purposes of the share 
that they were obliged to pay. The tradition is that she said, while mentioning 
the case of Khaybar, “that the Prophet (God’s peace and blessings be upon 
him) used to send ‘Abd Allah ibn Rawaha to the Jews of Khaybar, and he 
estimated the dates for them when they began to ripen and before they began 
to consume them”. ‘Estimation, however, has not been recorded by the two 
shaykhs, al-Bukhari and Muslim. In whichever way estimation is established, it 
would be an exemption from these principles, and this if it is established that it 
was a hukm from the Prophet (God’s peace and blessings be upon him) for the 
Muslims, for if the Auém is established for the Ahl al-Dhimma it does not raise 
the obligation of a kukm for the Muslims, except on the basis of an evidence, 
Allah knows best. If the tradition of ‘Attab is authentic, the Aukm of 
estimation would be clear, Allah knows best. The tradition of ‘Attab ibn 
Usayd is that he said, “The Messenger of Allah (God’s. peace and blessings be 
upon him) ordered me to estimate the grapes and to collect zakāt in the form 
of raisins, just as the zakaz of dates on trees is taken in the form of tamr (dried 
dates)”. ‘The tradition of ‘Attab ibn Usayd has been objected to on the ground 
that one of the narrators in it is Sa‘id.ibn al-Musayyab, and he could not 
(possibly) transmit from him. This was the reason that Dawiid did not permit 
the estimation of grapes. 
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Those who imposed zakāt on olives differed about the permissibility of 
estimation of olives. The reason for their disagreement stems from their 
dispute about the analogy drawn for them from dates and grapes. The category 
in which zakét is to be paid, in the case of fresh dates, is preserved dates 
(tamr) and not fresh dates. Similarly, the payment for grapes is in the form of 
raisins, not in grapes themselves, Likewise, the payment, in the view of those 
who uphold zakdt on olives, is to be made in olive oil and not in the fruit on 
the basis of the analogy with tamr and raisins. About those categories of grapes 
that cannot be dried and those olives that cannot be pressed Malik has 
maintained that payment be taken in the form of the fruit. 


5.3.5.3. Issue 3 


Malik and Abū Hanifa said that the person who consumes from his fruit or 
from his crops before harvest is to be held accountable for the amount 
consumed for purposes of zakat. Al-Shafi'T said that this is not to be included 
against him and the estimator is to set aside a part that may be consumed by 
the owner and his family. 

The reason for disagreement arises from the conflict of a tradition with what is 
in the Quran and also with analogy. The sunna in this is in what is related by 
Sahl ibn Abi Hathma “that the Prophet (God’s peace and blessings be upon 
him) sent Abii Hathma as an estimator. A man later came and said, ‘O 
Messenger of Allah, Abū Hathma has left me an excess.’ The Messenger of 
Allah (God’s peace and blessings be upon him) said, ‘The son of your uncle 
believes that you have left him an excess?’ He said, ‘O Messenger of Allah, I left 
him an amount that will be given out by his family, an amount from which he 
will feed the needy, and an amount that will be wasted by the wind.’ He said, 
“The son of your uncle has left you an excess and has done justice to you’”. It 
has also been related that the Messenger of Allah (God’s peace and blessings be 
upon him) said, “When you make an estimate leave a third, and if you cannot do 
that, then, leave a fourth”. It is related from Jabir that the Messenger of Allah 
(God’s peace and blessings be upon him) said, “Be lenient in estimation, as the 
wealth (orchard) contains the ‘ariyya, the dkila (birds and insects consuming 
fruit), the mastyya (rights pertaining to bequests), the right of workers and the 
deputies, and the claims that are made on the fruit”. The text of the Quran that 
may appear to conflict with this tradition and analogy, are the words of, the 
Exalted, “Eat ye of the fruit thereof when it fruiteth, and pay the due thereof 
upon the harvest day”. 200 The analogy (from this) is that it is wealth that is liable 
to zakat and the basis for this is the remaining wealth (after consumption). 

These, then, are the well-known issues related to the amount that is due in 
zakat and to the three categories that are liable to it, from which the payment 


200 Quran 6 : 142. 
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is to be made in their own kind. They did not disagree that if zakãt is paid in 
the same kind it is valid, but they disagreed on whether it was permitted to 
make the payment with a substitute for the original by value. 

Malik and al-Shafi‘l said that payment according to value is not permitted 
in zakat as a substitute for that expressly stated in the-texts. Abu Hanifa said 
that it is permitted, irrespective of the owner’s ability to make the payment in 
the expressly mentioned categories. The reason for their disagreement stems 
from the dispute as to whether zakdat is a form of worship or aright due to the 
needy. Those who maintained that it is a form of worship said that if the 
person makes the payment with something other than the substance of the 
category his act is not valid, because worship performed in a way different 
from the one prescribed is invalid. Those who maintained that it is a right of 
the needy saw no difference between the thing itself and its value. The 
Shafi‘ites said that‘even if the right of the needy is conceded the Lawgiver has 
suspended the claim upon the thing itself and’ which is satisfied by joint 
participation of the poor and the rich in the thing itself. The Hanafites say: 
“The things constituting the wealth have been specified as a convenience for 
the owners of wealth, as it is easy for each owner of wealth to make payment 
from the kind of wealth that he possesses”. It is for this reason that in some of 
the traditions it is laid down that he (the Prophet) determined that the 
payment of diya (blood-money) be made in the form of credits for those who 
possess them, as will be coming up in the book of hudid. 


5.3.6. Section 6: The nisab for ‘urūd (goods) 


The nişãb for goods, according to the opinion of those who uphold it, is 
constituted by the goods acquired for sale especially what is held prior to the 
payment of zakat. The nisab for them is based on the commodities as it is 
these that represent the value of consumable things and the capital. Likewise, 
the haw! (passage of a year) for goods, according to those who imposed zakat 
on goods. Malik said that if a person sells goods he is liable for zakat once a 
year, as is the case with debts. This is for traders who record the timings for 
the purchase of their goods. The traders who do not record the timings for 
what they sell and buy, and who are referred to by the term mudir (the active 
trader like the shopkeeper). The kukm in Malik’s view is that when a period of 
one year passes from the time of the commencement of their trade they should 
determine the value of the goods they hold (inventories). To this is added the 
value of the things they possess (assets) and their wealth in terms of loans they 
hope will be repaid (accounts receivable), that is, if they do not have similar 
debts that they owe (accounts payable), and this is different from his opinion 
about the mudir. If the sum of all this that they possess reaches the misab they 
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are to pay zakdt on it, whether during the year they were able to convert a 
thing to liquid assets (cash) or whether such conversion amounted to the nisab. 
This is the narration of Ibn al-Majishin from Malik. Ibn al-Qasim has related 
from him that if he does not.have liquid assets (cash) and he trades with goods 
(barter), there is nothing to be paid on the goods. 

Thus, some of the jurists did not stipulate the existence of liquid assets in 
his possession, while some did stipulate it. Those who stipulated this 
considered a nisab for the goods, while those who did not stipulate it did not 
take the misab into account. Al+Muzani said that zakat on goods is based on the 
things themselves (cost) not on their prices. The majority—al-Shafii, Abū 
Hanifa, Ahmad, al-Thawri, al-Awza‘T, and others—said that the Aukm for the 
mudir and others is the same, and that the person who purchases goods for the 
purpose of trade evaluates his goods after the passage of the kawi and pays 
zakat on them accordingly. Some said that he is to pay zakat on the basis of 
the price at which he purchased the goods (cost price) and not on their value 
(book value or market value). 

The majority did: not stipulate anything for the mudir as the hawl has been 
stipulated for:the things and not for their species. Malik, however, compared 
the species to the things themselves so that the liability for zakat is not 
removed entirely from. the mudir. This amounts to additional law, and it 
appears to be derived from the established law. Cases like this are referred to 
as giyds mursal, which is a law that does not rely on an evidence that is 
expressly stated in the law, but is understood from the jurisprudential interests 
found in it. Malik, may Allah have mercy on him, used to consider interests 
(masalih) even when they were not based on a specific text. 


5.4. Chapter 4 The Time for the Payment of Zakat 


The majority stipulates for the obligation of zakat on gold, silver, and cattle, 
the passage of the haw/, because this is established from the four caliphs, was 
known widely among.the Companions, was practised widely, and because of 
their belief that its being so widely known and practised without any 
opposition is not possible, unless there was an earlier precedent (from the 
Prophet). It is related from Ibn ‘Umar from the Prophet (God’s peace and 
blessings be upon him) in a (marfu‘) tradition that he. said, “There is no zakat 
on wealth unless one kawl (year) has passed over it”. This is agreed to 
unanimously by the jurists of the provinces. There is no disagreement about it 
in the first generation, except what is related from Ibn ‘Abbas and Mu&awiya: 
The reason for the disagreement is that there is no established tradition about 
it. 
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In this topic they disagreed about eight well-known issues. The first issue is 
whether a awl is to be stipulated for minerals, if we maintain that the amount 
due on them is one-fourth of a tenth. Second, the consideration of a kawi in 
the case of profits on capital. Third, the passage of a kawil on the additions to 
things that are liable to zakat. Fourth, the consideration of the passage of a 
hawi on loans, if we maintain that zakat is levied on them. Fifth, the 
consideration of a kawl for goods, if we maintain that there is zakat on them. 
Sixth, the kawil on the benefits derived from cattle. Seventh, the kawi on the 
offspring of sheep, if we maintain that they are to be added to the mothers, 
either according to the opinion of those who stipulate that the mothers should 
complete the niséb, and these are al-Shafi‘t and Abū Hanifa; or according to 
the opinion of those who do not stipulate this, which is Malik’s opinion. 
Eighth, the permissibility of setting aside zakat prior to the hawl. 


5.4.1. Issue 1 


This issue relates to minerals. Al-Shafi‘t took into account the hawl as well as 
the nisab in-minerals, while Malik took into account the nisab, but not the haw. 

The reason for their disagreement arises from the vacillation of their 
resemblance between what is derived from the land and between owned gold 
and silver. Those who held them:to be similar to what is derived from the land 
did not stipulate a kawi for them, while those who held them to be similar to 
gold and silver stipulated the kawil. The resemblance with gold and silver is 
clearer, Allah knows best. 


5.4.2. ‘Issue 2 


The jurists disagreed about the Adi for profit on capital holding three 
opinions. Al-Shafil held that its haw] is to be calculated from the day it 
accrues, irrespective of the capital itself amounting to the isab. This is related 
from Umar ibn ‘Abd al-‘Aziz, who gave the instructions that the profits 
from trade should not be liable for zaéat until a kaw! has passed. Malik said 
that the awl of the profits corresponds with the kaw! of the capital, that is, 
when the year has passed for the capital:the profit becomes subject to zakat at 
the same time, whether the. principal amounts to a #isab on its own or reaches 
the nisab by adding the profits to it. Abū ‘Ubayd said that this was not 
followed by any of the other jurists, except his own disciples. One group of 
jurists made the distinction of whether the capital undergoing the hal 
amounts to a nisab. They said that if it does amount to the misab on its own the 
profit becomes subject to zakat along with it, but if it does not amount to the 
nisab, zakat is not levied on it (even if it amounts to the: nisab by the addition 
of profits to it). Those who held this opinion include al-Awza‘i, Abū Thawr, 
and Abu Hanifa. 
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The reason for their disagreement arises from the vacillation of profit 
between the Aukm of wealth derived as a benefit and the ukm of the capital. 
Those who held it to. be similar to an accruing benefit said that it has to 
independently undergo a kaw/, while those who held it to be similar to capital 
said that it takes the ukm of the capital, except that one of the conditions of 
such comparison is that zakat' should 'be due on the capital, and this does not 
happen unless it amounts to the nisab. It is for this reason that the analogy for 
profit over capital is considered weak in “Malik’s school. It appears that what 
Malik (God be pleased with him) relied upon is the similarity between profit 
from capital and the offspring of sheep, but the case of the offspring of sheep 
is also disputed. An opinion like that of the majority is also related from Malik. 


5.4.3. Issue 3 


This issue deals with the haw! of additions (faw@ia).”°! They agreed that if 
the wealth is less than the nisab and some addition other than the profit accrues 
to the owner thus completing the nisab, then, the kawi is to be commence 
independently for the total from the day of accrual. They disagreed over when 
the addition- accrues to him when he already has wealth that is equal to the 
nisdb on which the awl is complete. Malik-said that the addition is to be liable 
for zakat according to its own hawl, if it amounts to the nisãb, and it is not to 
be added to the wealth on which zakat is now due. The same opinion about 
additions is expressed by al-Shafi‘i. Abū Hanifa, his disciples, and al-Thawri 
said that all additions are to be subjected to zakdt on the basis of the kawl of 
the capital, if that amounts to the is@>. The same is the case for profit in their 
view. 

The reason for their disagreement is whether the fresh addition takes the 
hukm of wealth on which the addition has occurred or it takes the kukm of 
wealth that has not accrued upon other wealth. Those who maintained that its 
hukm is the hukm of the original wealth that is independent of other wealth, 
that is, wealth upon which zakdt is due, said that there is no-zakdét on the 
addition. Those who determined for it the hukm of wealth on which zakat is 
due and who consider it to be the same wealth because zakdt is due upon this 
wealth as it amounts to a nisab, considered its kawi in accordance with the haw! 
of wealth on which zakdt is due. The general meaning in the words of the 
Prophet (God’s peace and blessings be upon him), “There is no zakat on 
wealth unless one aw! has passed over it”, implies that. newly acquired wealth 
should not be added to the wealth in hand except on the basis of an evidence. 
It appears that Abu Hanifa relied in this upon the analogy of liquid assets over 
cattle. One of his principles, on which he relies in this topic, is that it is not a 


20 It appears that this category would fall under the modern term known as “capital gains”. 
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condition for the awl that all the constituent parts of the wealth should 
comprise the nisab throughout the year, and it is enough that the nisab can be 
found at both ends of the year, and the awl in one of the parts of the wealth. 
Thus, in his view, if the wealth constituted the miséb at the beginning of the 
hawl after which parts of it were lost or destroyed making it less than the nisab, 
but at the end of the kawi there were additions to it that completed the nisãb, 
zakat would be levied upon it. This situation exists for him in this kind of 
Wealth as the kawi has not been completed, yet-it is in essence the same wealth 
in all its constituent parts; in fact, it is more but it had shed the misab at 
different stages of the ham. 

It is obvious that the #aw/, which has been stipulated for zakat on wealth, is 
for some determined wealth, irrespective of the increase or decrease in it, 
either by profit or by additions or by anything else, as the purpose of the kawil 
is to ensure that the wealth is a surplus that is beyond the (normal) needs. This 
is based on -the assumption that what has remained throughout the hawl 
without change must be beyond the needs of the owner. On this account zakat 
has been imposed on it, and zakdt is imposed only on surplus Wéalth. For 
those who maintain that the stipulation of the Aaw/ is to determine the growth 
in wealth, it becomes obligatory to say that the gains, in addition to the profit, 
are to be merged with the capital‘and the completion of the nisab is to be:taken 
into account at both ends of the faw/. Think over this for it is evident, Allah 
knows best. It was for this reason that Malik held the view that a person who 
had cattle that were liable to zakat at the beginning of the kawi then sold them 
off and substituted for them at the end of the kawi other cattle of the same 
species, zakat would be levied on them. It appears that he also took into 
account -both ends of the awl in accordance with the opinion of Abū Hanffa. 
He also adopted the analogy, relied‘ upon by Abū Hanifa; for additions to 
liquid assets over cattle, as we have already stated. 


5.4.4. Issue 4 


This issue deals with the consideration of the kawi for loans (given to 
others), if we maintain that zakāt is levied’ upon them. A group of jurists 
said that the-Aaw! is to be considered for it from the time of its commencement 
(as a loan) imposing zakdt on it for its duration. If it is spread:over one ham, 


202 This passage deals with loans made out to others. It becomes easy to understand by first 
distinguishing between debts and credits, or accounts receivable. The discussion relating to debts owed to 
others has preceded in the earlier part of this section, that is, the book on zakat, where the issue was whether 
debts prevent the imposition of zakat. Here the discussion is about loans given to others, and which are due 
to be repaid. The person on whom zakét is to be levied is the creditor. The question is when will zakar be 
imposed? How many past years are relevant to the calculation? The author discussed the problem briefly in 
the previous discussion and mentioned that there are a number of details in Malik’s school. The details are 
provided here. 
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then, it is for one awl, but if it is spread over a number of kawis, then, it is for 
such a number of kawis. This means that if it is a single haw/ a single levy of 
zakat is imposed, but if it is spread over several years the zakat is levied for 
such number of years. A group of jurists said that it is to be subjected to zakat 
for a single year, even if the loan stays outstanding for a number of years with 
the person who owes the debt. A group of jurists said that the awl is to be 
postponed because of it. Those who said that the faw/ is to be postponed 
because of the debt from the day the loan was made, did not uphold the 
imposition of zakat on a loan, while those who maintained that zakét is to be 
levied upon it for the number of years it stayed outstanding decided on the 
basis of the resemblance of a loan with wealth in hand. For those who said that 
zakat is to be levied on it for a single year even if it stays outstanding for a 
number of years, I do not know of their reliance at the present moment, 
because as long as it remains a loan they may either say that zakat is levied on 
it or they may say that it is not, and if they say that there is no zakāt on it then 
there is no point in discussing it; rather we start all over again. If there is zakat 
on it, then, the kawi is either stipulated for it or it is not. If we stipulate it, it 
becomes obligatory to take into account the number of years, unless it is said 
that each time the awl is completed and he is not able to pay zakat for it (due 
to non-payment by the debtor), this obligatory right against him is dropped for 
that year. As zakat is imposed with two conditions, the presence of the 
substance of the wealth and the completion of the awl, then in this case only 
the zakat due for the last year remains. This is held to by Malik to be similar 
to goods acquired for trade. In his view, zakat is not to be imposed on them 
until the person sells them off, even if they remained with him for a number of 
years. 

There is another factor in it that resembles the case of cattle that are not 
visited by the collector for years. When he finally arrives and’ finds that they 
have decreased in number, he is to impose zakät on the remainder on the basis 
of what he finds there, according to Malik’s opinion. The reason is that as the 
hawl passed and the owner was not able to set aside the zakat, the coming of 
the collector being a condition with Malik for setting it aside after the passage 
of the kawi, the claim against him for that 4aw/ lapsed and he is to be assessed 
for the previous years, whether the amount due is more or less. This is 
something that contradicts analogy, and Malik relied upon “amal for it. Al- 
Shafi‘, on the other hand, considers such an owner to be liable, as the coming 
of the collector is not a condition for the obligation. Related to this is the fact 
that some jurists maintain that it is not obligatory for the owner to set aside 
zakat on his wealth, unless he can deliver it to the imam. In case of the absence 
of the imam or of an “adil imdém—if the owner believes that “adala is one of 
the conditions for the ima@m—if the wealth is destroyed after the awl has 
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passed and prior to his ability to deliver the zakdt, the owner is not liable for 
anything. 

Loans for (purposes of) zakat are divided, in Malik’s view, on the basis of 
these three situations, that is, some of the debts according to him are liable for 
zakat for a single year, like the loans in trade; for some debts the saw is 
postponed, like the loans of inheritance; and the third case relates to the loans 
of the mudir? A complete discussion of his views on loans is beyond our 
purposes. S 


5.4.5. Issue 5 


This relates to the Aaw/ for goods and its discussion has preceded under -the 
topic of the misdb for goods. 


5.4.6. Issue 6 


This issue relates to gains in cattle. The opinion of ‘Malik in this case is the 
opposite of what it is in the case of liquid assets. The reason is that he bases 
the gains on the capital, if that capital amounts to a nisdb, just as Abū 
Hanifa does it in the cases of dirhams and gains in cattle. Abū Hanifa’s opinion 
on gains is that there is a common /ukm, that is, it is based upon the capital if 
it amounts to a nisab, whether the gain is in sheep or in liquid assets. The 
profits and increase in offspring, in his view, are like gains. For Malik profits 
and offspring have a common hukm, but he distinguishes between the gains in 
liquid’ assets and those in cattle. For al-Shafi‘l profits and gains have a 
common ukm through the consideration of an independent kawi for them, 
and also the gains in cattle and offspring have a common kukm through the 
consideration of their awl along with the capital if that amounts to the misab. 

This is the summary of the opinions of these three (leading) jurists. It 
appears that Malik distinguished between cattle and liquid assets following 
“Umar, otherwise the analogy is the same for both cases, that is, profit-being 
similar to (a growth in) offspring and gains (on capital) being similar to gains 
(in stock). The tradition of Umar here is that he ordered them to count the 
young lambs (in the nişãb), but not to take anything from them as zakdt. The 
tradition has preceded in the section on nisab. 


5.4.7. Issue 7 


This issue is about the consideration of a awl in the case of the offspring of 
sheep. Malik said that it is the same haw/ that applies to the mothers, 
irrespective of their constituting a nisdb, as was his opinion about profits on 


203 The word in the original is mudabbar, however, it appears that it should be mudir, the retail trader 
mentioned in the previous discussions. 

24 The word capital is being used here to mean both monetary capital in the case of liquid assets or the 
original stock in the case of cattle. E 
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liquid assets. Al-Shafil, Abu Hanifa, and Abii Thawr maintained that the 
hawl of the offspring is not the same as that for the mothers, unless the 
mothers constitute a nisab. The reason for their disagreement is the same 
reason for their disagreement about profits. 


5.4.8. Issue 8 


This issue is about the payment of zakét prior to the completion of the haw. 
Malik disallowed this, while Abū Hanifa and al-Shafitt permitted it. The 
reason for their disagreement is whether zakat is a form of worship or a duty 
owed to the needy. Those who said that it is a form of worship, and they 
compared it to prayer, did not permit.paying it prior to the time set for it. 
Those who held it to be similar to delayed obligatory duties permitted paying 
it prior to the end of the period like voluntary donations, Al-Shafi‘t argued 
for his opinion on the basis of the tradition of ‘Ah “that the Prophet (God’s 
peace and blessings :be upon him) borrowed the sadaga of al-‘Abbas prior to 
its time”. 


5.5. Chapter 5 The Persons to whom Zakét is Due 


The. discussion of this topic is covered in three sections. The first is about the 
number of categories for whom zakat is due. The second is their description 
that requires such a duty. The third is about the amount due to them. 


5.5.1. Section 1: The number of categories to whom zakat is due 


The number of categories for whom zakāt is due is eight, and they have been 
mentioned in the Quran in the words of the Exalted, “The alms are only for 
the poor and the needy, and those who collect them, and those whose hearts 
are (to be) reconciled, and to free .the captives and the debtors, and for the 
cause of Allah, and (for) the wayfarers; a duty imposed by Allah. Allah is 
Knower, Wise”.”"5 

They disagreed about their number .on two issues. 


5.5.1.1. Issue 1 


First, whether it is permissible that the entire sadaga (zakat) be spent on one 
category out of these categories, or whether they are partners in the sadaga and 
it is not permitted to single out one category for it. Malik and Abii Hanifa held 
that it is allowed to the imam to spend it on one category or on more than one 


205 Quran 9 : 61. 
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category, if he thinks that there is need for it. Al-Shafil said that this is not 
permitted and that he is to spend it on the eight categories mentioned in the 
words of Allah. 

The reason for their disagreement arises from the conflict between the literal 
meaning and the implication (of the words of Allah). The literal meaning 
requires that it be divided among all of them. The implication requires that he 
should place greater emphasis on the needy (at the time), as the purpose of 
zakat is the elimination of want. Thus, the enumeration of these categories in 
the verse that has been laid down, in the view of these jurists, is because of 
distinguishing the categories, that is, the persons entitled to the zakat and not 
their partnership in it. The first view is obvious by way of the literal meaning, 
while this (latter) implication is clearer in terms of the implication. One of the 
supporting evidences for al-Shafi‘t is what is related by Abu Dawid from al- 
Sud@i that a man asked the Prophet (God’s peace and blessings be upon him) 
that he be given from the sadaga. The Messenger of Allah (God’s peace and 
blessings be upon him) said to him, “Allah did not leave the sadagat to the 
hukm of a prophet or of anyone else, but He has laid down a Aukm Himself. He 
has divided the persons entitled into eight categories, so if you are in one of 
these categories I will give you your right”. 


5.5.1.2. Issue 2 


Does the right of the miPallafat qulibuhum still subsist up to this day? Malik 
said that there are no such persons today. Al-Shafitt and Abu Hanifa 
maintained that the right of the miPallafat qulübuhum does subsist till today if 
the imam considers it to be so, and they are the people who are to be induced 
and encouraged to abide by Islam. 

The reason for their disagreement is whether this was a right specific to the 
Prophet (God’s peace and blessings be upon him) or it was available generally 
and to the rest of the umma. The apparent meaning is that it is a general right, 
but is it permitted to the imam to exercise it under all circumstances or only 
under certain circumstances and not in others, that is, in: a state of weakness 
and not in that of strength. It is for this reason that Malik said that there is no 
need for them today due to the strength of Islam. This, as we have said, is 
recourse on his part to jurisprudential interests (masalih). 


5.5.2. Section 2: The qualifications for entitlement to zakāt 


The foremost qualification, because of which they are entitled to sadaga, or the 
opposite attribute, because of which they are excluded from it, is poverty, 
which is the opposite of affluence, on the basis of the words of the Exalted, 
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“The alms are only for the poor and the needy”. 2% They disagreed about the 
kind of affluence in which sadaqa is permissible and that in which it is not. 

With respect to affluence in which sadaga is not permitted, the majority of 
the jurists maintained that it is not permitted for all the wealthy persons, 
except the five that have been mentioned by the Prophet (God’s peace and 
blessings be upon him) in his saying, “Sadaqa is not permitted to a wealthy 
person, except five types: the warrior fighting in the path of Allah; the worker 
who collects it; a debtor; (the person who‘buys it with his money;)””” and a 
person who has a poor neighbour to whom‘he gives charity and the poor man 
gives a gift to this rich man”. Ibn al-Qasim has related that it is not permitted 
to the warrior or the collector to take from the sadaga at all. Those who 
permitted it to the collector, even if he is.wealthy also permitted it for the gadis 
and other persons who work for the public benéfit of the Muslims. Those who 
did not permit this did so on the analogy that it is not permitted to the wealthy 
at all. 

The reason for their disagreement is whether the underlying cause giving 
rise to sadaga for the mentioned categories is merely need or it is need as well 
as public benefit. Those who took into account only the persons in need, who 
have been mentioned in the verse, said that the cause is need alone. Those who 
maintained that the underlying cause is need as well as public benefit took into 
account the benefit in the case of the worker and need in the case of the 
remaining enumerated categories. 

With respect to the amount of wealth that precludes the entitlement to 
sadaqa, al-Shafit said that the limit preventing sadaga is the minimum to 
which the name can: be applied. Abu Hanifa held that a wealthy person is one 
who owns the isa, as-it is these persons whom the Prophet (God’s peace and 
blessings be upon him) termed as wealthy in his words addressed to Muadh 
in his tradition, “Inform them that Allah has made sadaga obligatory for them, 
which is to be taken from the wealthy amongst them and is to be given to their 
poor”. As the rich here were those who owned the nisdb it follows that the 
poor should be their opposites. Malik said that there is no limit in this and it is 
a matter referred to #tihad. 

The reason for their disagreement is whether affluence, which is an obstacle 
to receiving zakdt, is based on a legal or a literal meaning. Those who 
maintained that it has a legal meaning said that the existence of the misab 
proves wealth. Those who maintained -that it is based on the literal meaning 
said that it is the minimum amount to which the term is applied. Those who 
maintained that it is the minimum amount to which the term is applied, and 


206 Quran 9 : 61. 
207 The sentence in parentheses is missing from ‘the original text. 
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who also held that it is limited at all times and for all individuals, fixed such a 
limit for this, while those who maintained that it is not limited and that it 
differs with circumstances, needs, persons, locations, and times left it 
undetermined and .to be a subject of itihad. Abū Dawid has recorded a 
tradition from the Prophet (God’s peace and blessings be upon him) about 
wealth where it is (determined as) the ownership of fifty dirhams, and there is 
another tradition where it is determined as possession of one awgiya, which 
comes to forty dirhams. I believe that one group based their opinion on these 
traditions. 

They disagreed in this topic about the description of the poor and the needy 
and about the distinction between them. A group of jurists said that a poor 
person (faqir) is better off than the needy (miskin), and this was upheld :by the 
disciples of Malik from Baghdad. Another group said that the needy person is 
in a better condition than the poor. This was the opinion of Abu Hanifa, his 
disciples, and al-Shafi‘t in one of his two opinions. In- another opinion al- 
Shafi‘t said that both terms indicate the same meaning, and this was the 
opinion of Ibn al-Qasim. This is a literal view even though there is no legal 
connotation. It appears’ more likely, on an empirical examination of the 
language, that both terms indicate slightly different meanings. 

They disagreed about the term fi a/-rigab. Malik said’ that these are slaves 
who are to be set free by the #mdm, ensuring that their loyalty is to the- 
Muslims. Al-Shafitt and Abu Hanifa said that these are the mukatab slaves. 
The wayfarer is one who in their view is a traveller performing a religious 
duty, but his provision has been exhausted and he has nothing to spend. Some 
of the jurists have stipulated that the traveller should be in close proximity to 
the source of the sadaga. With respect to striving in the way of Allah, Malik 
said that this applies to the occasions of jihdd or being stationed to guard the 
Muslim frontier. This was also Abū Hanifa’s opinion. Other jurists said that 
this category includes (needy) pilgrims and those undertaking umra. Al- 
Shafi‘t said that he is a fighter who is close to the source of the sadaga. The 
proximity to the source of zakdt was stipulated because most of them did not 
permit that the sadaga be transferred from one place to another, except on the 
basis of necessity. 


5.5.3. Section 3: The amount of the entitlement 


With respect to the amount that is to be given to each category, the debtor is 
to be given the amount that he owes if his debt was incurred for a legitimate 
cause, not for extravagance, in fact, because of necessity. Likewise, the traveller 
is to:be given an amount that will enable him to get home. It appears that for 
the warrior, in the view of those who consider the wayfarer to be a warrior, it 
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js an amount that will take him to the battle front. They disagreed about the 
amount of sadaga that is to'be given to.a single needy person. Malik did not 
put a limit on this and left the matter to ytihad. This was also al-Shafit’s 
opinion, who said that it does not matter if the person is given an amount 
equal to the misab or less than the nisab. Abu Hanifa disapproved of giving a 
person an amount equal to the niséb. Al-Thawri said that no one is to be given 
more than fifty dirhams. Al-Layth said that he is to-be given an amount with 
which he can employ a servant, in case the person has a family and the zakét is 
enough. Most of them agreed that it is not proper to give the person a grant 
with which he becomes a person for whom sadaga is not permissible, for by 
virtue of the amount received.by him of this wealth, that is, over and above the 
amount on the basis of which he is entitled to sadaga, he moves into the first 
grade of affluence and it becomes’ prohibited for him. They disagreed over this 
issue in accordance with their dispute over the limit of the amount (of the first 
degree of affluence). This issue, it appears, is structured on the first grade of 
affluence. There is no dispute among the jurists about the collector of zakat 
that he takes from it (an amount) in proportion to the work that he does. 
This is what we sought to establish in this book, and if we should recall 
something that is relevant to our purpose, we will incorporate it, God willing. 


VI 
THE BOOK OF ZAKAT AL-FITR 


The discussion in this book is covered in sections. The first is about the 
identification of the hukm of} zakdt al-fitr. The second is about the 
identification of the person on- whom it is obligatory. The third relates to the 
amount that ts due and in what kinds of commodities. The fourth is about the 
time when it is due. The fifth is about the person entitled to receive it. 


6.1. Section I: The identification of its hukm 


The majority of the jurists maintain that zakdt al-fitr is an obligation. Some of 
the later jurists in Malik’s school held that it is a suzna, and this was also the 
opinion of the jurists of Iraq. One group of jurists said that it stands abrogated 
by the injunction of zakat (on wealth). 

The reason for their disagreement arises from the conflict of the traditions 
on the issue. This is so as in the authentic tradition of ‘Abd Allah ibn “Umar, 
in which he says, “The Messenger of Allah (God’s peace and blessings be 
upon him) declared zakét al-fitr as prescribed for the people at the end of 
Ramadan, one sa‘ of dates or one sa‘ of barley for each freeman or slave, male 
or female, from among the Muslims”. The apparent implication of this is an 
obligation in accordance with the opinion of those who follow the opinion of a 
Companion in comprehending it as an obligation, or it implies a recommenda- 
tion in the command of the Prophet (God’s peace and blessings be upon him) 
as his exact words have not been stated for us. It is also established that the 
Messenger of Allah (God’s peace and blessings be upon him) in the well- 
known tradition about the Bedouin mentioned zakat; the man asked: “Is there 
another obligation on me besides this?” The Messenger of Allah (God’s peace 
and blessings be upon him) replied, “No! unless you pay voluntarily”. The 
majority maintained that this zaédt is included in the prescribed zakar (that is, 
it takes the same hukm of obligation), while others held that it is not. They 
argued on the basis of what is related from Qays ibn Sad ibn Ubada that he 
said, “The Messenger of Allah (God’s peace and blessings be upon him) used 
to order .us to pay it prior to the revelation of the verse of zakdt, When the 
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verse of zakat was revealed he did not command us to pay it nor did he 
prohibit us from doing so, and we still pay it”. 


6.2. Section 2: The person on whom it is obligatory and the persons on whose 
behalf it is to be paid 


They agreed unanimously that the Muslims are the addressees in the command, 
whether male or female, minor or major, slave or freeman, because of the preceding 
tradition of Ibn Umar, except the deviation by al-Layth, who exempted the 
residents of the capital from the obligation to pay zakat al-fitr, and restricted it 
to the residents of the villages, but he has no evidence for this. Another 
deviation is found in the opinion of those who do not make it obligatory on 
behalf of the orphans. As to the persons on whose behalf it is obligatory, they 
agreed that it is obligatory on each person who is able to pay it on his own 
behalf, for it is a zakat on the person and not on wealth. It is also obligatory on 
the person to pay it on behalf of his minor children if they do not own 
independent wealth, and also for slaves if they do not own any wealth. They 
differed over what is besides this. 

The summary of Malik’s opinion is that a person is obliged to pay zakat al- 
fitr on behalf of all persons whose maintenance is obligatory on him. Al-Shafi‘t 
agreed with. him on this, but they differ with reference to their dispute over 
whom a man is obliged to maintain if he is in difficult straits. Abū Hanifa 
opposed him with respect to a wife and said that she is to pay for herself. Abū 
Thawr opposed them in the case of a slave who owns wealth. He said that if he 
has wealth he is to pay for himself, and his master is not to pay on his behalf. 
This was also upheld by the Zahirites. The majority maintain that a man is not 
obliged to pay on behalf of his minor children if they have their own wealth 
sufficient for zakat al-fitr. This was the opinion of al-Shafitt, Abū Hanifa, and 
Malik. Al-Hasan said that the liability is upon the father, and if he pays :it out 
of the wealth of his son (child) he is to compensate it. 

Affluence is not a condition for this kind of zakat, according to most of the 
jurists, and there is no nisãb, but they only stipulated that this zakdt be a 
surplus over his need for food for. himself and for his family. Abū Hanifa and 
his disciples said that it is not obligatory on a person entitled to claim sadaga, 
as it is not possible that a person should be liable for it as well as entitled to it. 
This is evident, Allah knows best. 

The majority maintain that this zakat is not dependent on the prerequisite 
of being a mukallaf (that is, a person responsible for the performance of 
worship), as is the case with other forms of worship. The obligation, therefore, 
applies to minors and slaves (and to the insane person). (It is to be paid on 
their behalf by their guardian or maintainer.) Those who understood from this 
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that the underlying cause of the ukm is wildya said that the wali is under an 
obligation to pay the sadaqa (zakat al-fitr) for all those who are under his 
guardianship. Those who understood the cause to be maintenance said that it 
is the maintainer who is to pay the zakat al-fitr for all those whom he is 
obliged to maintain under the law. This disagreement arose because they 
agreed over the minor and the slave, and it is these two cases that point out 
that this zakat is not linked to the person of the mukallaf alone, but is owed on 
behalf of others if guardianship and the obligation to maintain exist. Malik, 
then, maintained that the underlying cause is the obligation to ‘maintain, while 
Abū Hanifa held that the cause here is wi/aya, and for that reason they differed 
over the wife. It is related as a marfi tradition that: “Pay the zakat al-fitr on 
behalf of all those whose burden of maintenance has been placed upon you”. It 
is, however, not well-known. 

They disagreed over the case of slaves on a number of issues. The first, as 
we have mentioned, is the obligation of his zakdt on his master if he (the slave) 
has wealth. This is based on the point of whether he can or cannot own 
something. The second case is about the slave who is a disbeliever, whether he 
(the master) should pay zakat on his behalf. Malik, al-Shafi‘i, and ‘Ahmad 
said that there is no obligation of zakat on the master for his disbelieving slave. 
The Kifis said that he is liable for zakat on his behalf. The reason for their 
disagreement stems from their dispute over the addition on the issue laid down 
in the tradition of Ibn “Umar. This relates to his words “the Muslims”, over 
which Nafi‘ has been opposed, as Ibn “Umar being the narrator of the 
tradition also held the opinion that zakat is to be paid on behalf.of disbelieving 
slaves. There is another reason for the disagreement and that is whether the 
obligation of zakdt on the master for his slave is due to the fact that the slave is 
a mukallaf or whether he is property. ‘Those who maintained that it is due to 
his being a mukallaf stipulated that.being a believer is a condition, while those 
who said that it is due to his being property did not stipulate it. These latter 
jurists said that this is indicated by the consensus of the jurists’ that if the slave 
is freed and the master has not paid zakat al-fitr on his behalf, it is not 
obligatory for him to pay as in the case in expiation. The third issue is about 
the mukatab. Malik and Abū Thawr said that:the master is to pay zakat al-fitr 
on his behalf. Al-Shafi‘l,, Aba Hanifa, and Ahmad said that he isnot obliged 
to pay on his behalf. The reason: for the disagreement emanates from the 
vacillation of the case of the mukdtab between a freeman and slave. The fourth 
is the case of slaves acquired for trade. Malik, al-Shafi‘i, and Ahmad held that 
the master is obliged to pay zakat al-fitr on their behalf, while Abu Hanifa and 
others besides him: said that there is no sadaga payable for slaves owned for 
purposes of trade. The reason for the disagreement arises from. the conflict of 
analogy with the general implication (in the tradition). This is so as the general 
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implication of the word slave (used in the preceding tradition) implies the 
obligation of zakat for slaves owned for trade as well as others. In Abū 
Hanifa’s view this general implication is restricted by analogy, and that is due 
to the convergence. of two kinds of zakdt in a single type of wealth. They 
disagreed, likewise, in the case of slaves owned by slaves and the cases under 
this topic are many. 


6.3. Section 3: The categories (of wealth) from which it is obligatory 


From what kind of wealth is it due? A group of jurists held that it is due either 
in wheat, or dates, or barley, or in agit (cheese made from sour milk), and that 
this is a choice of the person on whom it is obligatory. Another group of jurists 
held that it is obligatory upon him in the staple food of the land, or in the food 
of the mukallaf if he does not possess the dominant staple food. This is what 
‘Abd al-Wahhab has related as the opinion of the School’ (Malik’s). 

The reason for their disagreement stems from their dispute over the 
meaning of the tradition of Abū Sa‘id al-Khudri, who said, “We used to pay 
zakăt al-fitr during the period of the Messenger of Allah (God’s peace and 
blessings be upon him) as a sa‘ of food or a sa‘ of barley or a sa‘ of agit or a 
sa‘ of dried dates”. Those who understood a choice from this said that any of 
these things he pays in is sufficient. Those who understood from it that the 
variety in payment is not a basis of permissibility, but is the consideration of 
the food of the person paying or of the staple food of the land, upheld the 
second opinion. 

How much is obligatory? The jurists agreed that the zakat al-fitr paid in the 
form of dried dates or barley is not to be less than one sé‘, because that has 
been established in the tradition of Ibn ‘Umar. They disagreed about the 
quantity the person may pay in wheat. Malik and al-Shafi‘l said that less than 
one sa‘ would not be sufficient, while Abū Hanifa and his disciples said that 
one-half sa is sufficient. 

The reason for their disagreement stems from the conflict of traditions. It is 
related in the tradition of Abu Sa‘id al-Khudri, who said, “We used to pay 
zakat al-fitr during the period of the Messenger of Allah (God’s peace and 
blessings be upon him) as a sé‘ of food or a sd‘ of barley or a sa‘ of agit or a 
sa@ of dried dates or a sd‘ of raisins”. The apparent meaning is that by food 
he meant wheat. Al-Zuhri has also related from Abii Sa‘id from his father 
that the Messenger of Allah (God’s peace and blessings be upon him) said, 
“For the sadaqa of fitr is one sa‘ of wheat shared by two persons or a sa‘ of 
barley or one of dates for each person”. It is recorded by Abu Dawiid. It is 
related from Ibn al-Musayyab that he said, “The sadaga of fitr in the period of 
the Messenger of Allah (God’s peace and blessings be upon him) was one-half 
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sā of wheat or one sa° of barley or one sd of dried dates”. Those who 
adopted these traditions said that the obligation is for one-half sa‘ of wheat, 
while those who adopted the apparent meaning of the tradition of Abū Sa‘id 
made an analogy for wheat upon barley and held them to be similar for the 
obligation. 


6.4. Section 4: When is zakat al-fitr due? 


When does zakat al-fitr become (immediately)? due? They agreed that it 
becomes obligatory at the end of Ramadān, because of the tradition of Ibn 
Umar that “The Messenger of Allah (God’s peace and blessings be upon 
him) declared zakat al-fitr as prescribed for the people at the end of 
Ramadan”. ‘They disagreed over the determination of a specific time. Malik, in 
a narration from him by Ibn al-Qasim, makes it obligatory with the breaking of 
the dawn on the day of fitr. Ashhab has related from him that he considers it 
obligatory at sunset on the last day of Ramadan. The first opinion was also 
held by Abu Hanifa and the second by al-Shafil. The reason for their 
disagreement is whether it is a worship associated. with the day of ‘id or with 
the passing of the month of Ramadan,?” as the night of ‘id is not part of 
Ramadan. The application of this dispute is to be seen in the case of a child 
born before morning on the day of ‘id, but after sunset (of the last day of 
Ramadan). Is zakāt al-fitr obligatory on behalf of this child??'® 


6.5. Section 5: Avenues of expenditure 


To whom is it to be paid? They agreed that it is to paid to the poor, because of 
the saying of the Prophet (God’s peace and blessings be upon him), “Make 
them free from want on this day”. They disagreed whether it is permissible for 
the poor of the Ahl al-Dhimma. The majority maintain that it is not permitted 
for them, while Abū Hanifa said'that it is permissible. 

The reason for their disagreement is whether the basis for its entitlement is 
poverty alone, or it is poverty as well as being a Muslim. Those who maintained 
that it is poverty as well as being Muslim did not permit it for the dhimmiyiun, 
while those who maintained that it is poverty alone permitted it for them. One 
group, however, stipulated for the Ahl al-Dhimma that they be monks. 


208 Otherwise, its payment may be voluntarily advanced any time during the month of Ramadan, which 
is good for the poor who may have to prepare food for consumption. 

20 This happens at sunset on the last day of Ramadan. 

210 Tt is not according to the first ruling, but it is according to the second opinion. 
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The Muslim jurists agreed unanimously, however, that the zakaf on wealth 
is not permitted for the Ahl al-Dhimma, because of the saying of the Prophet 
(God’s peace and blessings be upon him): “It is a sadaga acquired from their 
rich and bestowed on their poor”. 


VII 
THE BOOK OF $IYAM (FASTING) 


This book is divided into two books. The first is about obligatory fasting and 
the other about recommended fasting. The study of obligatory fasting is 
divided into two parts. The first is about fasting and the other about breaking 
the fast. The first part, fasting, is divided into two chapters. The first is about 
the kinds of obligatory fasts and the other is about the identification of its 
elements (arkdn). The part that includes the study of breaking the fast is 
divided into the identification of things which break (annul) the fast and the 
ahkam related to persons who break it. 


7.1. BOOK I: OBLIGATORY FASTS 


We begin with the first book in this (main) book. 


7.1.1. Part 1: Fasting (Sawm) 


We begin with the first chapter that covers the identification of the kinds of 
fasting. 


7.1.1.1. Chapter | The Kinds of Obligatory Fasts 


We Say: Fasting prescribed by law is obligatory and recommended. Obligatory 
fasting is of three kinds. The first is obligatory during a fixed time, and this is 
fasting during the month of Ramadan itself. The second is prescribed due to a 
reason, and this is fasting for expiation (kaffara). The third is fasting that a 
person imposes on himself; this is fasting after a vow (nadhr). The discussion 
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in this book about the kinds of obligatory fasting is related to fasting during 
the month of Ramadan alone. Fasting for expiation will be discussed on those 
occasions where expiation is an obligatory consequence. Similarly, fasting due 
to a vow will be discussed in the Book of Vows. 

Fasting during the month of Ramadan is obligatory on the basis of the 
Quran, the sunna, and consensus. In the Quran the basis are the words of 
the Exalted, “O ye who believe! Fasting. is prescribed for you, even as it was 
prescribed for those before you, that ye may ward off fevil]”.2"! In the sunna it 
is the saying of the Prophet (God’s peace and blessings be upon him), “Islam is 
structured on five things”—and he mentioned “fasting”; and also his words to 
the Bedouin, “And the fast of the month of Ramadan”. He asked, “Am I 
obliged for something else besides -(all) this”. He replied, “No! Unless it is 
voluntary”. Consensus is found as there is no disagreement that has been 
attributed to any of the imams over this. 

The person on whom it is obligatory without a choice is the believer who is 
a major and a sane person, who is not on a journey, is in sound health, and is 
free of a relieving factor, which is menstruation for women. There is no 
dispute over this because of the words of the Exalted, “And whosoever of you 
is present [living through the month], let him fast the month”?! 


7.1.1.2. Chapter 2 The (Integral) Elements (Arkan) of Fasts 


There are three elements. Two of them are agreed upon, and, these are 
duration and abstinence from acts breaking the fast, while the third is 
disputed, which is formulation of the intention. 


7.1.1.2.1. The first element: duration 


The first element, which is duration, is divided into two kinds. The first is the 
period of obligation, which is the month of Ramadan, while the other is the 
period of abstinence from acts that break the fast, and this covers day-time of 
the the days of this month, thus, excluding the nights. To each of these 
periods are related fundamental issues over which they disagreed. We begin 
with those that relate to the period of the obligation. The first of these is the 
determination of the two ends of this period. The second relates to the 
identification of the method by which a knowledge of the limiting signs is: 
attained with respect to each individual and to the various horizons. 


211 Quran 2 : 183. 
212 Quran 2 : 185. Statement in parentheses added to Pickthall’s translation. 
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With respect to the two ends of the period (of obligatory fasting), the jurists 
agreed that the Arabic month spans over twenty-nine days that are sometimes 
thirty, and that the criterion for the determination of the month of Ramadan is 
the sighting of the new moon, because of the saying of the Prophet (God’s peace 
and blessings be upon him), “Fast with its [the moon’s] sighting and break it 
with its sighting”. By sighting here is meant the first appearance of the new 
moon after the declining of the sun. They disagreed about the hukm when. there 
are factors that conceal sighting and make it impossible. They also disputed the 
proper time for sighting the new moon. As to their disagreement when the moon 
is concealed (in clouds), the majority maintain that the 4ukm in such a case is to 
complete the period of the -preceding month (Shaban), thirty days. If the moon 
is concealed at the (probable) beginning of the month, the month before it is to 
be counted as having thirty days. Thus, the first day of the Ramadan would be 
the next day. If the moon is concealed at the end of the month (of Ramadan), the 
people will fast for thirty days. Ibn Umar held a different opinion, that is, if the 
concealed moon is that of the beginning of the month of Ramadan, the next day 
which is called the Day of Doubt is to to be observed as a fast. It is related from 
some of the predecessors (early jurists) that if the moon is concealed recourse is 
to be had to astronomical calculation, and this is the opinion of Mutarrif ibn 
al-Shikhkhir, one of the leading Tabi‘in. In a narration by Ibn Surayj from al- 
Shafist he said that if a person is proficient in astronomy, and according to his 
calculation the new moon could be sighted had it not been for the obstruction 
he may (should) commence fasting and his fast would be valid. 

The reason for their disagreement arises from the lack of detail (4jma/) in the 
saying of the ‘Prophet (God’s peace and blessings be upon him), “Fast on 
sighting it and break the fast on sighting it. If it is concealed, make an 
assessment about it (fa ?gduru lahu)”. The majority maintained that this means 
“complete the period of thirty days”. One group of jurists said that the 
meaning of tagdir here is to fix its time by reckoning. Some of them even said 
that the believer should wake up fasting, which is the opinion of Ibn Umar, 
as we have mentioned. This, however, is a remote interpretation. The majority 
decided upon their interpretation due to the authentic tradition of Ibn ‘Abbas 
that the Prophet (God’s peace and blessings be upon him) said, “If it is 
concealed from you, then, complete the count of thirty days”. The former 
(tradition) lacks detail (they said) and this is its explanation, thus, it is 
necessary to construe the unelaborated through its explanation. This is a 
method-over which there is no dispute among the experts on usa/, as there is in 
fact no conflict at all between the mujmal and the mufassar. The opinion of the 
majority on this point is more convincing, Allah knows best. 

In their disagreement about the legitimate time of sighting, they first agreed 
that if it is sighted in the evening the month begins on the next day (starting 
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after sunset). They disagreed when it was sighted during the daytime on the 
last day of Sha‘ban, that is, the first time of its sighting. The opinion of the 
majority is that if the first sighting of the moon is during the day, it is the 
moon of the next day, just like its sighting in the evening. This opinion was 
held by Malik, al-Shafi‘i, Abii-Hanifa, and the majority of their disciples. Abū 
Yusuf, the disciple of Abii Hanifa, al-Thawri, and Ibn Habib one of the 
disciples of Malik held that if the moon is sighted before the declining of the 
sun it belongs to the previous night, but if it is sighted after the declining of 
the sun it belongs to the coming night. 

The reason for their disagreement is the relinquishment of experience, 
where experience provides a way out, and having recourse instead to reports 
on the issue. There is no tradition on this issue from the Prophet (God’s peace 
and blessings be upon him) to which recourse can be had. There are, however, 
two traditions from Umar (God be pleased with him). One of them is general 
and the other is explanatory. One group relied upon the general report, while 
the other relied upon the explanatory. The report with the general implication 
is related by al-A‘mash from Abu W#il, the brother of Ibn Salama, who 
said, “A letter from “Umar came to us, when we were at Khaniqayn that the 
crescent moon appears in different sizes. Sometimes it looks large and it may 
look small. (The letter said:)- ‘If you sight the moon during day-time, do not 
stop fasting till two men testify that they have seen the new moon during the 
(previous) evening’”. The tradition with the particular implication: is what is 
related by al-Thawri from him that a report reached “Umar that some people 
had sighted the new moon after the declining of the sun and had broken their 
fast. He wrote to them reprimanding them for it and said: “If you sight the 
moon during the day before the declining of the sun, break your fast, but if 
you see it after the declining of the sun do not break it”. 

The Qadi (Ibn Rushd) said: “What is dictated by analogy and experience is 
that the moon cannot be seen when the sun has not gone down, unless it is far 
away from it, for at that time it is greater than the arc of vision, though it 
varies growing greater or lesser, but it is unlikely, Allah knows best, to be so 
large, as to be seen:when the sun has not gone down yet. The best reliance in 
this matter is on experience, as we have said. There is no difference here 
whether it is before the declining of the sun or after it, and the thing to be 
considered is the disappearance of the sun”. 

As far as their disagreement about the legitimate knowledge of sighting is 
concerned, there are two methods for it. One of these is based upon the senses 
(perception) and the other upon reports. The jurists agreed that a person, who 
alone sights the moon, is under an obligation to fast, except for ‘At? ibn Abr 
Rabah, who said that he is not.to fast unless another person besides him has 
sighted it too. They disagreed about whether he can stop fasting on the basis of 
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his own sighting. Malik, Abū Hanifa, and Ahmad held that he is not to cease 
fasting. Al-Shafi‘t said that he is to stop fasting, and this was’ also the opinion 
of Abu Thawr. This dispute has no meaning, as the Prophet (God’s peace and 
blessings be upon him) made fasting and breaking the fast dependent upon 
sighting, and sighting is by perception. Had there been no consensus about 
fasting on the basis of a report of sighting, because of the apparent meaning of 
this tradition, :the imposition of an obligation of fasting on the basis of reports 
would be far-fetched. Those who made a distinction between the moon of 
fasting and that of terminating the fast did so for the prevention of improper 
claims that may be made falsely by the devious, who may cease fasting 
illegitimately, claiming they have seen the moon when in actual fact they have 
not. Al-Shafi‘l, therefore, said that if-he fears accusations he should abstain 
from eating and drinking and consider himself as having ceased fasting. Malik 
deviated from this and said that the person who sights the moon alone and 
breaks his fast is liable to gad@ as well as expiation. Abu. Hanifa said that he is 
only liable for gad@. 

They disagreed regarding certain questions related to the report of moon 
sighting. First, over the number of reporters whose reports must be accepted, 
and then about their qualifications. Malik said that it is not permitted to 
commence fasting or to cease fasting on the testimony of less than two 
trustworthy men. Al-Shafi‘l, in a narration by al-Muzani, said that fasting is 
to commence on the.testimony of one man about sighting, but fasting is not to 
be stopped with the testimony of less.than two men. Abii Hanifa said that if 
the sky.is overcast the testimony of one person is accepted, but if it is clear in a 
large city only the testimony of a large number of persons:is acceptable. It is 
also related from him that he would accept the testimony of two morally 
upright persons when-the sky was clear. It is related from Malik that he would 
not accept’ the testimony of two witnesses when the sky was overcast. They 
agreed that for breaking the fast not less than two witnesses are acceptable, 
except for Abū Thawr who did not make a distinction between fasting and 
breaking the fast, unlike al-Shafi‘r. 

The reason for their disagreement stems from the conflict of traditions on 
the subject, and the vacillation of a'tradition between falling under the category 
of testimony and the category conveying no stipulated number (for witnesses). 
The traditions include what has been related by Abu Dawiid from ‘Abd al- 
Rahman ibn Zayd ibn: al-Khattab that he addressed the people on a Day of 
Doubt and said, “I used to.mix with the Companions of the Messenger of 
Allah (God’s peace and blessings be upon him) and asked them, and all of 
them related to me that the Messenger of Allah (God’s peace and blessings be 
upon him) said, ‘Commence fasting on sighting it and cease fasting on sighting 
it. If it is concealed from you, then, complete a period of thirty (days). If two 
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witnesses render testimony (of sighting the moon), commence fasting or cease 
fasting’”. They also include the tradition of Ibn ‘Abbas that he said, “A 
Bedouin came up to the Prophet (God’s peace and blessings be upon him) and 
said, ‘I sighted the moon tonight.’ He said, ‘Do you testify that there is no god 
but Allah and that Muhammad is his servant and messenger?’ He replied, 
‘Yes’. He (the Prophet) said, ‘Bilal, announce to the people that they are to fast 
tomorrow’”. This is recorded by al-Tirmidhi, who stated: that there is a 
dispute about its isadd as a group has reported it as mursal. There is also the 
tradition: of Rib‘ī ibn Khirash (Hirash?) that is recorded by Abū Dawid from 
Rib‘t ibn Khirash from one of the Companions of the Prophet (God’s peace 
and blessings be upon him), who said; “The people were fasting on the last day 
of Ramadan, when two Bedouins-stood up and testified to the Prophet (God’s 
peace and blessings be upon him) that they had sighted the moon the previous 
evening. The Messenger of Allah (God’s peace and blessings be upon him) 
ordered the people to. break the fast and to go to the place of [‘id] prayer”. 
The jurists adopted the methods of preference or the method of 
reconciliation for these traditions. Al-Shafi‘t reconciled the traditions of Ibn 
‘Abbas and Rib‘ ibn Khirash through their apparent meanings and, thus, 
deemed the commencement of fasting obligatory on the testimony of one 
person and its cessation on the testimony of two. Malik preferred the tradition 
of ‘Abd al-Rahman ibn Zayd on the basis of analogy, that is, holding it to be 
similar to testimony in other claims. It appears that Abu Thawr did not see a 
conflict between the traditions of Ibn ‘Abbas and that of Rib‘T ibn Khirash. 
This is so as he (the Prophet) decided on the testimony of two witnesses 
according to the tradition of Rib‘t ibn Khirash, and in the tradition of Ibn 
‘Abbas he decided on the the testimony of one witness. This (Abi Thawr 
said) indicates the permissibility of both, and-not that there is a conflict. Nor is 
there an indication that the decision in the first was specific to the 
commencement of fasting and that in the second to its cessation, for such an 
opinion would be based on the assumption of a conflict. The same appears to 
be true for the conflict between ‘the traditions of ‘Abd al-Rahman ibn Zayd 
and Ibn ‘Abbas, unless the conflict is claimed on the basis of the indirect 
indication of the text, which is weak as the text opposes it. Thus, we see that 
the opinion of Abū Thawr, despite its deviation (from the majority view), is 
more evident, although comparing sighting to narration is closer than 
comparing sighting to testifying. The reason is that in testimony the 
stipulation of a number (for witnesses) may either be guidance by revelation, 
and thus it cannot be subjected to intellectual interpretation as it is not 
permitted to draw an analogy from it, or it may be said that the stipulation of 
number is due to the litigation that accompanies claims and the doubt that is 
associated with the testimony of a person by the litigants. Thus,.a multiplicity 


336 THE DISTINGUISHED JURIST’S PRIMER 


of witnesses is stipulated so that the conviction becomes predominant and the 
inclination toward the claims of one litigant is strengthened. The number did 
not go beyond two so that adducing evidence does not become difficult thereby 
vitiating claims. There is no accompanying doubt due to an opponent in the 
case of the sighting of the moon that should necessitate its clarification through 
an increase in number. 

It appears that al-Shafi‘t made a distinction between the moon of fasting 
and the moon of cessation of fasting on the basis of the suspicion that is 
associated with people in the sighting of the moon of cessation of fasting, but is 
not present in the case of the moon of fasting. The opinion of Abū Bakr ibn al- 
Mundhir is the same as the opinion of Abū Thawr, and I believe it is also that 
of the Zahirites. Abū Bakr ibn al-Mundhir argued on the.basis of this tradition 
for the occurrence of a consensus for the obligation of breaking the fast and 
abstaining from eating on the testimony of one person. It.therefore becomes 
necessary that the matter be the same for entering into the month and moving 
out of it, as both are signs separating the period of non-fasting from the period 
of fasting. 

If we say that sighting is established for those who have not sighted it on the 
basis of a report, then, can this be extended from one land to the other, I 
mean, is it obligatory upon the people in one region, if they have not sighted 
the moon, to adopt the sighting in another land, or is sighting necessary for 
every land? There is disagreement over this. Ibn al-Qasim and the Egyptian 
jurists (who follow Malik) have related from Malik that if it is established for 
the people of one town that the people in another have sighted the moon, they 
are under an obligation of gad@ for the day observed by others and missed by 
them. This was also the opinion of al-Shafif? and Ahmad. The Medinites 
have related’ from Malik that sighting on the basis of a report is not binding 
upon people not living in the land in which sighting occurred, unless the imam 
requires the people to do so. This was the opinion of Ibn al-Majishiin and of 
al-Mughira from among the disciples of Malik. They agreed that this is not to 
be taken into account for lands distant from each other, like al-Andalus and al- 
Hijaz. 

The reason for this disagreement comes from the conflict of traditions and 
reasoning. The reasoning is that if the timing of the rising of the sun and the 
stars in different lands does not differ very much, it is necessary that one 
should follow the other, as by reason they have the same horizon. If it does 
differ much, however, then it is not binding upon one region to follow the 
other. The tradition is what is related by Muslim from Kurayb that Umm al- 
Fadl bint al-Harith sent him to Muawiya in Syria. He said, “I reached Syria’ 
and did what she had required. The moon of Ramadan came upon me while I 
was in Syria, and I sighted it on the night before Friday. Near the end of-the 
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month I moved to Medina where ‘Abd Allah ibn ‘Abbas questioned me and 
then-mentioned the moon, saying, ‘When did you.sight the moon (in Syria)?’ I 
said, ‘We saw it on the night before Friday.’ He asked, ‘Did you, yourself, see 
it?’ I said, “Yes, and so did the people. They fasted and MuSwiya fasted too’. 
He said, ‘But we sighted it on the night before Saturday, and we continue to 
fast till we either complete thirty days or sight it’. 1 said, ‘Do you not consider 
MuGwiya’s fasting as sufficient?’ He replied, ‘No! This is what the Prophet 
(God’s peace and blessings be upon him) ordered us to do’”. The apparent 
meaning in this tradition implies that each land, near or distant, must sight the 
moon, Investigation, however, reveals a difference between distant and near 
lands, especially those that are at a great distance in terms of longitude and 
latitude. If the report (about sighting) reaches the level of tawdtur there is no 
need to support it with testimony: These, then, are the issues related to the 
duration of the obligation. 

On the issues related to the duration of abstinence they agreed that it is 
terminated by the setting of the sun, because of the words of the Exalted, 
“Then strictly observe the fast till nightfall”.2!> They disagreed about the 
time of its commencement. The majority’ said that it is at the appearance of the 
second dawn, the white line (horizon), the appearance of the true morning 
twilight, because it is established from the Messenger of Allah (God’s peace 
and blessings be upon him), who defined it as the spreading white line 
(horizon), and also because of the words of the Exalted, “Eat and drink until 
the white thread becometh distinct to you from the. black thread of the 
dawn”.2!4 One group deviated saying that it is the red dawn that appears after 
the white and it is a replica of the red dusk (the evening twilight). This is 
related from Hudhayfa and Ibn Mas‘td. 

The reason for disagreement emanates from the conflict of traditions on the 
issue and the equivocality of the term “dawn”, that is, it is applied to mean 
either the white or the red. The traditions on the basis of which they argued 
include the tradition of Zarr from Abū Hudhayfa, who said, “I had meals with: 
the Prophet (God’s peace and blessings be upon him) before daybreak, and had 
I liked I could have said it was daytime, yet the sun had not risen”. Abū 
Dawid had recorded from Qays ibn Talq from his father that the Prophet 
(God’s peace and blessings be upon him) said, “Eat and drink, and let not the 
rising white light intimidate you. Eat and drink, until you see the red light 
spreading across [the horizon]”. Abū Dawid stated that this tradition was 
narrated by the people of Yamama alone, and this is deviation, for the words of 
the Exalted, “Eat and drink until the white thread becometh distinct to 
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you”?! are explicit, or almost explicit, in this. Those who held that it is the 
spreading white line of the dawn, and these are the majority, who are on firmer 
ground, disagreed about the exact limit for abstention from such things as 
eating (and drinking). A group of jurists said that it is the breaking of the dawn 
in itself. Another group said that it is its awareness for the person looking at it. 
If he does not become aware of it, then, observance of abstention is not 
obligatory, even if it is already daybreak. The significance of the: distinction is 
that if the person discovers that it was daybreak before he became aware of it, 
then, according to those for whom.the limit is the break of the dawn itself, he 
is liable for gad@. Those who consider the limit ‘to be the person’s own 
awareness of it, hold that gad#@ is not obligatory for him. 

The disagreement over this.is caused by the possible interpretations of the 
words of the Exalted, “Eat and drink until the white thread becometh distinct 
to you from the black thread of the dawn”.”!6 Is abstinence to commence 
when the distinction becomes evident to the person or as soon as it actually 
happens? Arabs employ ‘the -term figuratively for the occurrence of a 
phenomenon to denote another that follows it. It was thus as if it was said, 
“Eat and drink until the white thread becomes distinct to yeu from the black 
thread”. If ‘it becomes evident in itself it. becomes evident to us, thus, 
attributing its becoming evident to us is the reason for the dispute, because it 
may have become evident and distinct in itself and still not be evident to us. 
The. apparent meaning necessitates the linking of abstinence to actual 
knowledge, while analogy associates it with the actual fact. I mean, analogy 
drawn from .the hukm of the sunset prayer and from all the other religious 
obligations attached to time-limits, like the gur prayer starting at the declining 
of the sun, as well as others. The consideration in all of these is attached .to the 
actual realities themselves, not to their knowledge. The well-known opinion 
from Malik, which: is.also held by the majority, is that engagement in acts like 
eating may go up the beginning of daybreak (dawn). It is said, however, that 
abstinence should be prior to dawn. The evidence for the first view is what is 
related in the Sahih of al-Bukhari, and I believe in some versions of the 
tradition, that the Prophet (God’s peace and blessings.be upon him).said, “Eat 
and drink until Ibn Umm Maktiim makes the call [for the dawn prayer], for he 
does not make the call unless it is the break of the dawn”.?"? This is explicit 
on‘the point of dispute, or almost explicit, and conforms with the words of the 
Exalted, “Eat and drink until the white thread becometh distinct to you from 
the. black thread of the dawn”.?! Those who maintained that abstinerice is: to 


285 Quran 2 : 187. 
16 Quran 2 : 187. 
217 The background is that Bilal used to recite the dawn adhdn earlier to wake up the believers. 
218 Quran 2 ; 187. 


THE BOOK OF SIYAM (FASTING) 339 


commence prior to the dawn did so as a precaution and for the prevention of 
means (to violation). This is a more conservative opinion, but the other is more 
in line with analogy, Allah knows best. 


7.1.2.2. The second element: Abstinence 


They agreed that abstinence from food, drink, and sexual intercourse ‘is 
obligatory, on the person fasting, during the period of the fast due to the 
words of the Exalted, “So hold intercourse with them and seek that which 
Allah hath ordained for you, and’ eat and drink until the white thread 
becometh distinct to you from the black thread of the dawn”.??? They differed 
in this over issues some of which are not expressly stated in the law while 
others are. Those that are not expressly stated include the question of things 
entering the stomach but are not food, that of things entering the stomach 
from other than the passage for food and drink, like enema, and the problem of 
things entering some parts of the body other than the stomach, like those 
entering the brain but not reaching -the digestive tract. 

The reason for their disagreement over these things stems from the analogy 
drawn from food for those that are not food. This is so as things expressly 
mentioned are food: Those who thought that the purpose of fasting has a 
rational meaning did not link non-food with food. Those who maintained that 
it is a worship that does not have a rational meaning and that the aim of fasting 
is abstinence alone from things that reach the stomach held food and non-food 
to be the same (for this purpose). The summary of Malik’s opinions is that it is 
obligatory to abstain from ‘things that reach the gullet through any opening, 
whether they are food or non-food. 

With respect to things other than food and drink that break the fast, all of 
them agreed, except for Malik, that a person who kisses and ejaculates has 
broken the fast, but one who passes pre-seminal fluid does not. They disagreed 
over kissing by the person fasting. Some of them permitted this. Some 
disapproved (frowned upon) it for a young man but permitted it for the 
elderly. Some prohibited it absolutely. Those who'granted an exemption for it 
did so because of what is related of the traditions of ‘Aisha and Umm 
Salama““that the Prophet (God’s peace and ‘blessings be upon him) used to kiss 
when he was fasting”. Those who disapproved of it did so as kissing may lead 
to sexual intercourse. One group deviated and said that a kiss breaks the fast. 
They argued for this on the basis of what is related from Maymiina ibn Sa‘, 
who said, “The Messenger of Allah (God’s peace and blessings be upon him) 
was asked about kissing by one fasting. He said, ‘Both are to break the fast ”. 
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Al-Tahawi recorded this tradition but declared it as weak. Those acts, that 
occur as a result of an overpowering emotion or forgetfulness, their discussion 
will be taken up under the discussion of things breaking the fast and their 
ahkam. 

The things that are expressly mentioned and over which they disagreed are 
cupping and vomiting. There are three opinions about cupping. A group of 
jurists said that cupping breaks the fast and abstaining from it is obligatory. 
This was the opinion of Ahmad, Dawiid, al-Awza‘1, and Ishaq Ibn Rahwayh. 
Another group of jurists said that it is disapproved (deprecated) for the person 
fasting, but it does not break the fast. This was the opinion of Malik, al- 
Shafil, and al-Thawri. A third group said that it is neither frowned upon nor 
does it annul the fast. This was the opinion of Abii Hanifa and his disciples. 

The reason for their disagreement comes from the conflict of traditions that 
have been reported on the issue. There are two traditions on the issue. The 
first is related through Thawban and through Raft ibn Khady that the 
Prophet (God’s peace and blessings be upon him) said, “The person cupping 
and the one being cupped have broken the fast”. This tradition of Thawban 
was considered authentic by Ahmad. The second is the tradition of Ikrima 
from Ibn ‘Abbas “that the Messenger of Allah (God’s peace and blessings -be 
upon him) was cupped when he was fasting”. This tradition of Ibn ‘Abbas is 
authentic. 

The jurists, in their treatment of these traditions, adopted three methods. 
The first is the method of .preference. The second is the method of 
reconciliation. The third is the giving up of the conflicting traditions and 
having recourse to the original rule of no liability, as the abrogated text cannot 
be distinguished from the abrogating text. Those who adopted the method of 
preference argued on the basis of the tradition of Thawban, as it imposes a 
hukm while the tradition of Ibn ‘Abbas removes it, and that ‘imposing it is to 
be preferred over one removing it. If the Aukm is established in a manner that 
it is obligatory to act upon it, it cannot be removed except by way of an 
obligation of not acting upon it. The tradition of Thawban necessitates that it 
be acted upon. The tradition of Ibn ‘Abbas has two probabilities; namely, it is 
the abrogated or the abrogating tradition. This invokes doubt and doubt does 
not necessitate action nor does it remove a conviction necessitating action. This 
is in accordance with the method of those who do consider doubt to be 
operative against conviction. Those who sought to reconcile the two traditions 
interpreted the proscribing tradition to mean disapproval and the tradition 
depicting cupping to imply the removal of prohibition. Those who dropped 
the traditions due to conflict upheld the permissibility of cupping for the 
person fasting. 

With respect to vomiting, the majority of the jurists maintained that one 
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who vomits involuntarily has not broken his fast, except Rabi‘ who said that 
he has. The majority, except Tawiis, also maintain-that the person who vomits 
voluntarily has broken his fast. The reason for their disagreement stems from 
the assumed conflict between the traditions that are laid down on- the issue, 
and also their dispute about the authenticity of these traditions. There are two 
traditions on the topic. The first,is the tradition of Abū al-Darda “that, thé 
Messenger of Allah (God’s peace and blessings be upon him) vomited and 
broke his fast”. Madan said, “I met Thawban in the mosque of Damascus 
and said to him that Abu al-Darda told me ‘that the Messenger of Allah 
(God’s peace and blessings be upon him) vomited and broke his fast.’ He said, 
‘He spoke the truth, and I poured out water for his ablution’”. This tradition 
of Thawban has been declared authentic by al-Tirmidhi. The other tradition is 
from Abu Hurayra and is recorded by al-Tirmidhit and Abū Dawid. It says 
that the Prophet (God’s peace and blessings be upon him) said, “One who is 
overcome by vomiting when he is fasting is not under an obligation for gad@, 
but one who causes himself to vomit is under the obligation for gad@”. This 
has also been related as mawquf?” from Ibn “Umar. Those for whom both 
traditions did not prove to be authentic said that there is no breaking of the 
fast at all in this case. Those who adopted the apparent .meaning of the 
tradition of Thawban and preferred it over the tradition of Abu Hurayra 
upheld -the obligation of (gad@ for) breaking the fast after vomiting without 
qualifications, that is, they did not distinguish between deliberate and non- 
deliberate vomiting. Those who reconciled: the two traditions maintained that 
the tradition of Thawban lacks detail, while the tradition of Abu Hurayra is 
explanatory, and it is necessary to construe the concise tradition through the 
explanatory. They, therefore, distinguished between vomiting and self-induced 
vomiting, and this is the opinion of the majority. 


7.1.1.2.3. The third element: intention 


The discussion of intention is undertaken from different aspects. These 
include whether it is a condition for the validity of this worship, and if it is a 
condition, then, what kind of determination is considered valid? Further, 
whether its renewal every day of Ramadan is obligatory or is the intention 
expressed on the first day sufficient? If the subject makes the resolve, what is 
the time of this resolve that makes the fast valid, so that if it is not expressed at 
such time it is nullified? Does failure to form the intention necessitate breaking 
the fast, and what if the person does not break the fast? ‘The jurists differed on 
each of these questions. 
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The opiriion of the majority of the jurists is that intention is a condition for 
the validity of the fast,-but Zufar deviated and said that the month of Ramadan 
does not require intention, unless the person happens to have reason to be 
relieved from the obligation of fasting, such as being on a journey, but wishes 
to fast. The reason for their disagreement ‘stems from their notion about the 
nature of fasting whether it is a worship having a rational meaning or it has no 
such meaning. Those who maintained that it is a worship having no rational 
purpose made intention obligatory, while those who maintained that it is a 
worship with rational purpose said that the purpose is attained even if the 
person does not form an intention. The confining of this reasoning by Zufar to 
only some kinds of fasting presents some weakness. It appears that he formed 
his opinion on the grounds that it is not permitted to cease fasting during the 
days of Ramadan and that any fast kept during these days of the month fulfils 
this form of prescribed fasting, and this is something specific to these days. 

With respect to their dispute over the specification of the kind of fasts 
through the formulation of a valid intention, Malik said that it is necessary to 
identify the fast of Ramadan in the intention, and it is not sufficient in 
Ramadan to have a general intention to fast, nor an intention specifying 
another fast. Abu: Hanifa (held the opposite view, and) said that if the person 
forms an absolute (unqualified) intention, or an intention specifying another 
fast other than the fast of Ramadan it is valid and the fast turns into a fast of 
Ramadan. This is so, unless the person is on a journey for, in his view, if the 
traveller during Ramadan makes an intention for fasts other than the fast of 
Ramadan his intention will apply to the intended fast. The reason is that while 
travelling he is not under an obligation to observe the fast of Ramadan. His 
two (renowned) disciples did not distinguish between one travelling and the 
resident. They said that each fast intended during Ramadan is converted into a 
fast of Ramadan. 

The reason for their disagreement stems from the dispute as to whethér it is 
sufficient for the fasts of Ramadan that the category of fasting be identified 
generally or that it has to be specified. Both forms (of intention) exist in thé 
law. An example of the general intention is the intention of ablution in which 
it is sufficient to intend the removal of impurities. The worshipper may then 
perform any kind of worship whose validity depends on ablution (prayers, 
tawaf, carrying a copy of the Quran, etc.). Thüs, ablution is not specific to 
one kind of worship. This is different from the intention for prayer, in which 
it is necessary to specify the particular prayer that is about to be performed. It 
is, therefore, necessary to specify the prayer as ‘asr, if it is “asr, and zuhr if it 
is zuhr. All this is well-known to the jurists. Fasting, therefore, vacillates 
between these two general rules in the view of these jurists. Those who 
associated it to one genus said that it is sufficient to make a resolve for fasting 
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alone. Those who associated it with the second genus stipulated the 
specification of the fast. 

They also disagree over the issue that if he makes an intention, during the 
days of Ramadan, for another kind'of fast whether this is converted (to the fast 
of Ramadan), The reason for this is that some kinds of worship are converted 
due to.the fact that the time in which it occurs is specific for the worship to 
which they are converted. There are some kinds of worship that are not 
converted, and this applies to most forms of worship. Those, however, that are 
converted include kajj, by agreement. They said that if a person on whom kajj 
is obligatory commences it as a voluntary form of worship during the kajj 
season, the voluntary form is converted to the obligatory form. They did not 
say this for prayer or other forms of worship. Those who held fasting to be 
similar to kajj said that it is converted, while those who held it to be similar to 
other forms said that it is not. 

In their disagreement.over the time of forming the intention, Malik said that 
fasting is not valid except by an intention formed before the break of the dawn, 
and this applies to all kinds of fasting. Al-ShafiT said that intention formed 
after dawn is valid in supererogatory fasting, but it-is not in obligatory fasts. 
Abū Hanifa held that intention formed after dawn is sufficient for all kinds of 
fasting whose obligation is linked to a particular time, like those of Ramadan, 
those linked to specific days or dates after a vow, and also those that are 
supererogatory, but it is not for the fasts that exist as a liability. 

The reason for their disagreement arises from the conflict of traditions on 
the issue. The first of these traditions is the one recorded by al-Bukhari from 
Hafsa that the Prophet (God’s peace and blessings be upon him) said, “One 
who does not form the intention to fast during the night has no fast”. ‘It has 
also been related as mamquf by Malik. Abū “Umar said that there is "some 
discrepancy in the isndéd of Hafsa’s tradition. The second is recorded. by 
Muslim from ‘Aisha, who said, “The Messenger of Allah (God’s peace and 
blessings be upon him) said to me one day, ‘‘A?isha, do you have something 
(to eat)?’ I said, ‘O Messenger of Allah, we have nothing’. He said, “Then I am 
fasting’”. In the tradition of MuGwiya, he said on the pulpit, “O people of 
Medina, where are your learned men? I heard the Messenger of Allah (God’s 
peace and blessings be upon him) saying, ‘Today it is the day of ‘Ashir? 
and its fast has not been prescribed for us. I am fasting, so those of you who 
wish to. fast may do so and those who like may continue to eat’”. 

Those who adopted the method of preference relied on Hafsa’s tradition, 
while those who adopted the method of reconciliation distinguished between 
supererogatory and’ obligatory fasting, that is, they construed the tradition: of 
Hafsa as implying obligatory fasts and the traditions of ‘A’isha and 
Mu‘awiya as implying supererogatory fasts. Abū Hanifa made a distinction 
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between universal obligation and an obligation that is a liability, as the 
universal obligation has a determined time that takes the place of intention for 
specification, while the fast that is a liability has no fixed time;.thus, he made it 
obligatory that it be specified with an intention. 

The majority of the jurists maintain that freedom from jandba is not a 
condition for the validity of the fast, because of what is established from the 
traditions of ‘Aisha and Umm Salama, the two. wives of the Prophet (God’s 
peace and blessings be upon him), who said, “The Messenger of Allah (God’s 
peace and blessings be upon him) used to arise in the morning during 
Ramadan in a state of major impurity from sexual intercourse, not a wet 
dream, and then kept the fast”. An evidence for this is that a wet dream during 
the day does not invalidate the fast. It is, however, related from Ibrahim al- 
Nakha‘i, Urwa ibn Zubayr, and Tawis that if the person does this 
intentionally (induces ejaculation) the fast is invalidated. 

The reason for their disagreement comes from what is related from Abu 
Hurayra, who used to say, “One who arises in the morning during Ramadan. in 
a state of major impurity has broken his fast”. Malik has related that a 
menstruating woman who reaches the period of purity before dawn, but delays 
bathing is not to fast on that day. The opinions of these jurists are deviant and 
rejected by the well-known and established. sunan. 


7.1.1.3. Chapter 3 Breaking the Fast and Not Fasting and the Ahkam 


This chapter discusses breaking the fast (and not fasting) and its ahkam. Those 
who may break the fast (or not fast) are, in the law, of three kinds: a category 
in which it is permitted, by consensus, to fast or not to fast; a- category in 
which it is obligatory not to fast, along with.the accompanying disagreement 
among Muslim jurists; and a category in which it is forbidden not.to fast. For 
each of these there are related akkam. 

Those to whom both things are permitted are the the sick person, by 
agreement, the traveller, with disagreement, the pregnant woman, the wet- 
nurse, and the old person. This division is agreed upon in its entirety, except 
the traveller whose problem is examined from various aspects. These include 
the point: that if he fasts, whether his fast is considered to be valid. If it is 
valid, whether it is better for the traveller to fast or not to fast, or whether he 
has a choice between the two. Whether breaking the fast is permitted to him 
for a limited type of journey or for any journey to which the term “journey” is 
applied in usage. When may the traveller stop fasting? When does he begin 
fasting (again)? If he initiates a journey during Ramadan, does he have the 
right to break the fast after the passage of a portion of the month? Finally, if he 
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does not fast, what is the hukm for him? The case of. the sick person involves 
the discussion of the identification. of the sickness which entitles him not to 
fast, and also the kukm while not fasting: 


7,1.1.3.1. Issue 1 


This relates to the question of the sick person and the traveller if they fast, 
whether their fast is considered valid as an obligatory fast. The jurists 
disagreed over this. The majority maintain that if they fast their fast is in order 
and valid. The Zahirites maintain that their fasts are not valid and their 
obligation is to perform gad@ on other days (not in Ramadan). 

The reason for the disagreement is based on the interpretation of the words 
of the Exalted, “And whosoever of you is sick or on a journey, (let him fast the 
same) number of other days” 7?! whether they are to be read as they are so 
that no implied word is assumed, or whether they are to be construed 
metaphorically and an implied word is to be read into them so as to read, “and 
he does not fast then (let him fast the same) number of other days”. This kind 
of absence of words in speech is known to the experts of the language as lakn 
al-khitab (style of Arabic). Those who read the verse as it is and not 
metaphorically said that the obligation for the traveller is to fast the same 
number of other days, because of the words. of the Exalted, “number of other 
days”. Those who assumed the implied words “and he does not fast” said that 
his obligation is a number of other days if he does not fast. Both groups 
support their interpretation on the basis of traditions that testify to the 
correctness of their understanding, though the principle is to read a text as it 
is, unless another evidence indicates that it -be read in its metaphorical 
meaning. 

The majority argue for their opinion on the basis of the established tradition 
of Anas, who said, “We travelled with the Messenger of Allah (God’s peace 
and blessings be upon him) during Ramadan and he did not find fault with the 
person fasting in preference to the person not fasting nor did he find fault with 
the person not fasting in preference to the one fasting”. It is also established 
from him that he said, “The Companions of the Messenger of Allah (God’s 
peace and blessings be upon him) used to travel together with some of them 
fasting when others were not”. The Zahirites argue for their opinion on the 
basis of what is established from Ibn ‘Abbas “that the Messenger of Allah 
(God’s peace and blessings be upon him) travelled to Mecca in the year of its 
conquest during Ramadan. He continued to fast up to al-Kadid after which he 
stopped fasting and so did the people”, and they.used to act upon the most 
recent of the commands of the Messenger of Allah (God’s peace and blessings 
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be upon him). They said that this indicates the abrogation of fasting (during 
travel), Abū Umar said that the argument against the Zahirites is their 
consensus that if the sick person keeps the fast his fast is considered to be 
valid. 


7.1.1.3.2. Issue 2 


This relates to the question whether fasting is better.than not fasting (during 
travel). If we say, according to the opinion of the majority, that the traveller is 
entitled not to fast, then we must add that the jurists had three different 
opinions (within this general agreement). Some of them held that fasting has 
greater merit. Those who held this opinion include Malik and Abū Hanifa. 
Some maintained that not fasting is bétter. Those who held’ this opinion 
include Ahmad and a group of jurists. Some maintained that this was a matter 
of choice, none is better. 

The reason for their disagreement arises from the. conflict of an 
interpretation with the apparent meaning of some transmitted texts, and the 
conflict of some transmitted texts with other transmitted texts. This is so as 
the understandable meaning of the permission of not fasting for a person is an 
exemption intended to remove hardship for him, and when an exemption is 
provided it is meritorious to relinquish the exemption. This is testified to by 
the tradition of Hamza ibn ‘Amr al-Aslami, recorded by Muslim, that he said, 
“O Messenger of Allah, I find in myself the strength to fast during a journey, 
would I then be sinning?” The Messenger of Allah (God’s peace and blessings 
be upon him) said, “It is an exemption from Allah, so he who acts upon it does 
good, but there is no sin on the person who wishes to fast”. The saying of the 
Messenger of Allah (God’s peace and blessings be upon him), however, that 
“It is not an act of piety to fast during a journey”, along with the fact that one 
of his last acts was not to fast, gives the impression that it is better not to fast. 
Not fasting, though, is not the hukm, but a permissible act, and ‘it was difficult 
for the majority to deem the permissible act as being better than the 
prescribed. Those who gave a choice in the matter did so because of the 
tradition of ‘Aisha, who said, “Hamza ibn ‘Amr al-Aslami asked the 
Messenger of Allah (God’s peace and blessings be upon him) about fasting 
during a journey and he said, ‘Fast if you like, and if you like do not’”. It is 
recorded by Muslim. 


7.1.1.3.3. Issue 3 


Whether the permissibility of not fasting for the traveller is limited to journeys 
of a minimum determined distance. The jurists disagreed about it. The 
majority said that he may not fast in a journey for which prayer is to be 
curtailed, and that varies in accordance with their disagreement on that issue. 
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A group of jurists maintained that he may cease fasting in every journey to 
which the term “journey” is applied. These are the Zahirites. 

The reason for their disagreement stems from.the conflict of the apparent 
meaning of the text with an interpretation. The apparent meaning is that the 
person may not fast in any journey to which the term is applicable, because of 
the words of the Exalted, “And whosoever of you is sick or on a journey, (let 
him fast the same) number of other days”.”? Yet, the understandable 
meaning of the permission of not fasting during a journey is (relief from) 
hardship. As hardship is not to be found in every journey it becomes necessary 
that not fasting be permitted in that journey that entails hardship, and because 
the Companions were apparently agreed upon a limit for this, it follows that an 
analogy be drawn upon the limit for the curtailment of prayer. 


7.1.1.3.4. Issue 4 


They also disagreed about the sickness during which not fasting is permitted. 
A group of jurists said that it is a stckness in which hardship and duress 
become associatéd with the fast. This was Malik’s opinion. Another group of 
jurists said that it is an overwhelming sickness. This was Ahmad’s opinion. A 
third: group of jurists said that if the term “sick” could be applied to such a 
person he is not to fast. The reason for their disagreement is the very reason 
that is assigned for the limit of the journey. 


7.1:1.3.5. Issue 5 


When does the traveller stop fasting and when does he fast? A group of jurists 
said that he is to cease fasting the very day that he begins his journey. This 
was the opinion of al-Sha‘bi, al-Hasan, and Ahmad. Another group said that 
he is not to cease fasting the day he commences his journey. This was upheld 
by the jurists of the provinces. A group of jurists considered it desirable for the 
person who ‘knows that he will reach a city on the first day of his journey 
should enter it while fasting. Some of them were more strict in this than 
others, but all of them did not impose expiation on a person who entered when 
he was not fasting. They disagreed about the person who entered a city when 
only part of the day had past. Malik and al-Shafil said that he is to continue 
eating and drinking. Abū Hanifa and his disciples said that he is to abstain 
from eating, just as the menstruating woman, in their view, refrains from 
eating when she enters the period of purity. 

The reason for their disagreement about the time at which the traveller is to 
stop fasting arises from the conflict of traditions with reasoning. It is 
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established through the tradition of Ibn ‘Abbas “that the Messenger of Allah 
(God’s peace and blessings be upon him) kept the fast until he reached al- 
Kadid when he stopped fasting and so did the people with him”. The apparent 
meaning of this tradition is that he stopped fasting after he had’ formed the 
intention for fasting. In the case of the people, however, there is:no doubt that 
they broke the fast after they had formed the intention for it the previous 
night. Implying the same is the tradition of Jabir ibn ‘Abd Allah “that the 
‘Messenger of Allah (God’s peace and: blessings be upon him) travelled to 
Mecca in the year of its conquest. He continued to travel up to Kara‘ al- 
Ghamim, where he asked for the drinking bowl, when the people were fasting, 
and raised it so the people could see him. He then drank from it. It was later 
said to him that some of the people continued to fast. He said, “They are the 
disobedient. They are the disobedient’”. Abū Dawiid has recorded from Abū 
Busra al-Ghifari that he had barely gone beyond the houses when he asked for 
the dining sheet. Ja‘far, the narrator of the tradition, said, “I said to him, ‘Do 
you not see the houses?’ He replied, ‘Do you shy away from the sunna of the 
Messenger of Allah (God’s peace and blessings be upon him)’”. Ja‘far said, 
“He then ate”. The reasoning here is that as the traveller is permitted only to 
form the intention for his fast on the previous night it is not permitted that he 
annul his fast, because he formed the intention on the basis of the words of the 
Exalted, “O ye who believe! Obey Allah and obey the messenger and render 
hot your actions vain”. 

The reason for their disagreement about abstaining from eating, or not 
abstaining, on the part of the person entering a city during the day is their 
dispute about its similarity with the person not fasting on the Day of Doubt 
(and who abstains) when it is proved to him that it is the first day of Ramadan. 
Those who held this case to be similar to it said that he is to abstain from 
eating (to fast), while those who did not hold it to be similar said that he is not 
to abstain as that case is based on a lack of knowledge while this is based upon 
a cause permitting or giving rise to eating. The Hanafites said that both are 
causes giving rise to abstinence from eating following the permission to eat. 


7.1.1.3.6. Issue 6 


This relates to the question of whether it is permitted for a person fasting 
during Ramadan.to begin a journey and then stop fasting while travelling. The 
majority maintain that he is permitted to do so. It is related from some, and 
these are Ubayda al-Salmani, Suwayd ibn Ghafla, and Ibn Majaz, that if he 
has been fasting during Ramadan and begins a journey in it he is not permitted 
to cease fasting. 

The reason for their disagreement arises from their dispute over the 
meaning of the words of the Exalted, “And whosoever is present let him fast 
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the month”. This can be interpreted to mean that one who is present 
(resident) for part of the month is under an obligation to fast for the whole 
month. It is also possible to understand from it that the person who has 
witnessed. part of*the month (as a resident) should fast for that part, as the 
meaning by agreement is that the person who has witnessed the whole month 
should fast for the whole month, it should also mean that one who has 
witnessed part of the month (as a resident) should fast for that part. The 
opinion of the majority is supported by the fact that the Prophet began his 
journey during Ramadan. 

The hukm for the traveller if he ceases to fast (during Ramadan) is gad@, by 
agreement, and the same holds for the sick person, because of the words of the 
Exalted, “(Let him fast the same) number of other days”. The exceptions 
are persons who are sick due to fainting or insanity, but the jurists disagreed 
about the two cases. The jurists of the provinces maintain the obligation of 
gad@ for the person who faints, but differ about the insane. In Malik’s 
opinion he is under an obligation for gad®, but it is weak because of the 
words of the Prophet (God’s peace and blessings be upon him), “The pen 
(liability) has been lifted in the case of three persons . . ., and the insane person 
until he recovers”. Those who imposed the obligation on both disagreed about 
the existence of fainting and insanity as vitiating factors for fasting. One group 
said that they do vitiate fasting, while another group said that they do not. A 
third group of jurists made a distinction: between the fainting spell occurring 
before dawn or after dawn. One group said that if it occurs after the passage of 
the greater part of the day the person’s fast is valid, but if it occurs in the first 
part of the day he is to fast as gad@, and this is Malik’s opinion. 

All this is weak, as fainting and insanity are causes because of which liability 
(taklif) is removed, especially in the case of insanity. When the liability is 
removed the person cannot be ‘described as one fasting or not fasting. How, 
then, can it be said about an attribute removing liability altogether that it 
invalidates the fast, for it would amount to saying about a dead person or one 
all of whose acts are invalid that his fast and his acts have been nullified. 


7.1.1.3.7. Sub-issues related to gad@ 


There are certain sub-issues related to the gad@ of the traveller and the sick 
person including the questions: do they perform consecutively? What is 
required from them as gad@? What is their duty if they delay, without excuse, 
the performance of gad@ until the next Ramadan? If they die without 
performing the required gad@, does the guardian (wali) fast on their behalf? 


23 Quran 2 : 185. 
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Some of the jurists made it obligatory that gad@ be performed 
consecutively like ad@, while others did not. Some of these jurists gave the 
person a choice, with some considering consecutive performance to be 
desirable, but the greater majority stands for the relinquishment. of ‘the 
obligation of consecutive performance. 

The reason for their disagreement arises from the conflict of the apparent 
meaning of the text with analogy. Analogy, in this case, requires that gad@ 
performance be the same.as ada, the basis for this being prayer and kajj. The 
apparent meaning of the words of the Exalted, “(Let him fast the same). 
number of other days”, implies that the obligation exists for the same 
number alone and not for consecutive performance. It is related from ‘Aisha 
that she said, “The verse was revealed as ‘consecutive number of days’, but the 
word ‘consecutive’ was dropped”. 

With respect to delaying gag? until the next Ramadan has started, a group 
of jurists said that the obligation upon such a person is gad@ after the new 
Ramadan as well as expiation (kaffara). This was the opinion of ‘Malik, al- 
Shafi‘l, and Ahmad. Another group of jurists said that there is no obligation: 
of expiation upon: him. This: was the opinion of al-Hasan al-Basri and of 
Tbrahim al-Nakha‘T. 

The reason for their disagreement is whether analogy can: be used for 
extending: one expiation to another? Those who did not permit analogy for 
expiation said that he is only liable for gada’. Those who permitted analogy in 
expiation said that he is obliged to make expiation on the analogy of the person 
who breaks his fast intentionally as both violate the sanctity of the fast. This 
person does it by relinquishing gadā at its proper time whereas the other does 
it by eating during a day on which eating is not permitted. Analogy here would 
be well grounded had it been established explicitly by the Lawgiver that there 
is a determined time for gad@, because the timings for ‘ada have been 
determined by the Lawgiver. One group of jurists deviated saying that if the 
illness of the person continues up to the next Ramadan there is no gad@ for 
him. This opposes the text. 

A group of jurists said that if the person dies having missed an obligatory 
fast, no one else is to fast on his behalf. Another group of jurists said that his 
wali is to fast on his behalf. Those who did not make fasting obligatory on the 
guardian said that he is to feed (the needy) on his behalf. This was al-Shafi‘’s 
opinion. Some said that there is no obligation for fasting or for feeding unless 
the person leaves a testament to the effect. This was Malik’s opinion. Abi 
Hanifa said that the guardian is to fast. If he is not able to do this he is to feed 
(the needy), One group of jurists made a distinction between (fasting due to) a 
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vow (nadhr) and the regular obligatory fasting, saying that his guardian is to 
fast on his behalf for a vow, but not for obligatory fasting. 

The reason for their disagreement stems from the conflict of analogy with- 
traditions. It is established from the Prophet (God’s peace and blessings be 
upon him) through a tradition from ‘Aisha that he said; “If a person dies 
when he owed a duty to fast, his al is to fast on his behalf”. It is related by 
Muslim. It is: also established from him (God’s peace and blessings be upon 
him) through the tradition of Ibn ‘Abbas, who said, “A man came up to the 
Prophet (God’s peace and blessings be upon him) and said, ‘O Messenger of 
Allah, my mother has died owing the fast for a month. Should I, then, fast on 
her behalf?? He said; ‘Had there been a debt against your mother would you 
have paid that on her behalf?’ He replied, ‘Yes’. He said, ‘The debt of Allah 
has a prior claim for payment’”. Those who maintained that the principles 
oppose this, because as no one prays for another or performs ablution for 
another then no one is to fast for another, said there is no obligation of fasting 
for the guardian. Those who adopted the text for this said that he is obliged to 
fast. Those who did not employ the text for this confined it to the case of (a 
fast due to) a vow. Those who constructed an analogy from this (vow) said that 
he is to fast on his behalf for Ramadan (missed). 

Those who imposed the feeding of the needy decided on the basis of the 
verse, “(Fast) a certain number of days; and (for) him who is sick among you, 
or on a journey, (the same) number of other days; and for those who can afford 
it there is ransom: .the feeding of a man in need”.226 Those who granted a 
choice in this reconciled the verse and the tradition. 

These, then, are the ahkdm of the traveller and the sick person to whom it is 
permitted not to fast or to fast. 


7.1.1.3.8. Sub-issues relating to the pregnant woman, the wet-nurse, and old 
persons 


The remainder of this chapter is devoted to the discussion òf the wet-nurse, 
the pregnant woman, and the old person. There are two well known issues 
related to this. The first is if the pregnant woman and wet-nurse do not fast, 
what is their duty? The jurists have four opinions on this issue. The first is 
that both feed the needy and there is no gad@ for them. This is related from 
Ibn Umar and ibn ‘Abbas. The second opinion, which is the counterpart of 
the first, is that they only perform gad@ and they are not obliged for feeding 
the needy, and this is the opinion of Abu Hanifa, his disciples, Abu Ubayd, 
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and Abū Thawr. The third opinion is that they perform gad@ as well as feed 
the needy. This was al-Shafi‘i’s opinion. The fourth opinion is that the 
pregnant woman performs gad@ but does: not feed the needy, while the wet- 
nurse performs gad@ as well as feeds the needy. 

The reason for their disagreement derives from the vacillation of their cases 
between resemblance with those for whom fasting is difficult and between the 
sick person. Those who regarded them to be similar to the sick person said 
that they are only to perform gad@. Those who regarded them to be similar to 
those for whom fasting is exhausting said that they are only obliged to feed the 
needy; this view rests on.the evidence of the recitation, recited by some, of the 
verse, “And those for whom it is overwhelming is ransom: feeding the needy 
(masakin)”.*’ Those who considered both factors for them, it appears, 
formed their opinion on the basis of both resemblances. Thus, they said that 
they are obliged for gad@ insofar as they resemble the sick person, and they 
are obliged for ransom insofar as they resemble those for whom fasting is 
difficult. Holding them similar to a person of sound health who does not fast, 
however, is weak as there is no permission for the healthy person not to fast. 
Those who made a distinction between the pregnant woman and the wet-nurse 
associated the pregnant woman with the sick person, and they rendered the 
hukm of the wet-nurse to be a combination of the Aukm of the sick person and 
the hukm of the person for whom fasting is difficult, or they held her to be 
similar to the person in sound health. Those who singled out one hukm for 
them have a better opinion, Allah knows best, as compared to those who 
combined the two, just as those who singled out the ukm of gada@ for them 
have a better opinion than those who singled out the hukm of feeding for them, 
as the reading of the verse on the basis of which they assigned it is not 
mutawatir (and is variant). So ponder over it, for it is evident. 

The jurists agreed that the old man and-woman who are not able to fast may 
not fast, but they disagreed about their obligation if they do not. A group of 
jurists said that they are under an obligation to feed the needy, while another 
group said that they are not. The first view was held by al-Shafi‘T and Abi 
Hanifa, and the second was held by Malik, except that he considered it 
(feeding) desirable. The majority of those who uphold feeding say that it is an 
amount of one mudd for each day. It is, however, said that even if they dole out 
handfuls, as Anas used to do, it ts considered sufficient for them. 

The reason for their disagreement derives from the variant recitation that we 
mentioned, that is, “And those for whom it is overwhelming is ransom: feeding 
the needy (masākin)”.?® Those who considered acting upon a verse, which is 
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not established in the mushaf, as obligatory when it has been transmitted as an 
individual narration by ‘adl narrators, said that the old man (shaykh) is 
covered by it. Those who did not consider this to be obligatory maintained’ 
that the Aukm of the old person is that of a sick person whose illness continues 
up to his death. 

These are the ahkadm of the category of persons to whom it is permitted not 
to fast, that is, the well-known ahkam that are either explicitly stated in the law 
or are related to those that are stated with respect to persons who are allowed 
not to fast. 


7.1.1.3.9. Violation of the fast 


The examination of the category of persons to whom it is permitted not to 
continue the fast if they have-broken their fast is taken up with reference to 
breaking .the fast through sexual intercourse or through some other way, and 
with reference to an act that is agreed upon or that which is disputed, that is, 
an act based on doubt and one that is not. Each of these two cases occurs 
either due to forgetfulness or due to intention or due to choice or due to 
duress. 

The majority of the jurists maintained that a person who breaks his fast 
through intentional sexual intercourse is under an obligation of gad@ as well 
as expiation, because of what is established through the tradition of Abū 
Hurayra, who said, “A man came up to the Messenger of Allah (God’s peace, 
and blessings be upon him) and said, ‘I am ruined, O Messenger of Allah’. He 
said, ‘And what has ruined you?’ He said, ‘I had sexual intercourse with my 
wife during Ramadan.’ He said, ‘Do you have a slave that you can set free?” He 
replied, ‘No’. He said, ‘Are you able to fast for two months consecutively?’ He 
replied, ‘No’. He said, ‘Do you have food with which you can feed sixty needy 
persons?’ He replied, ‘No’. He then waited. The Prophet (God’s peace and 
blessings be upon him) received as a gift a farag [fifteen sa‘s, sixty mudds], of 
dates and said to him, ‘Give these as alms’. The man said, ‘To someone who is 
poorer than I? There is no household between the boundaries of the town 
more in need of it than ours’. The Prophet (God’s peace and blessings be upon 
him) smiled so that his canine-teeth were noticeable, and said, ‘Go, feed it to 
your family’”. They differed over this on several points including: whether 
breaking a fast intentionally by eating or drinking carries the same ukm as that, 
for breaking the fast through sexual intercourse involving gad@ and expiation? 
If the person has sexual intercourse out of forgetfulness, what is his obligation? 
What is the obligation for the woman if she was not forced into it? Is expiation 
obligatory in the listed order or is it a matter of choice? What is the amount 
that is to be given to each needy person, if he makes expiation by feeding the 
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needy? Does expiation recur with the recurrence of sexual’ intercourse? If 
feeding is deferred when he is in difficult straits, does it become binding when 
his situation improves? 

-One group of jurists deviated (from the majority opinion) and did not 

impose anything on a person breaking his fast intentionally through sexual 
intercourse, except gad@. They maintained this either because this tradition 
did not reach them or because (they thought that) the matter did not amount 
to a-determined decision in this tradition, for had it been so the person would 
be under an obligation to fast when he was not able to manumit a slave or to 
feed the needy, and this indeed was a must, according to the apparent meaning 
of this tradition, if he was in sound health. Further, had this been a 
determined ruling the Prophet (God’s peace and blessings be upon him) would 
have informed him that fasting was obligatory on: him once he could afford it. 
Likewise, another group deviated and said that there is no‘liability for this 
offence except expiation alone, as gad@ has not been mentioned in the 
tradition, and the gad@ mentioned in the Quran applies to persons to whom 
breaking the fast is allowed, or to those to whom fasting is not permitted. We 
may recall here the disagreement over this, which we have already stated. As 
there is no text for the obligation of gad@ on the person who breaks his fast 
intentionally, the dispute surrounding the gad@ of such a person was linked 
with the gad@ of a person who intentionally relinquishes prayer until its 
prescribed time is over. The dispute over.these two issues is deviant. The well- 
known dispute, however, is over the issues we have listed. 
7.1.1.3.9.1. Sub-issue |! 
Is expiation obligatory for intentionally breaking the fast by eating or drinking? 
Malik, his disciples, Abū Hanifa, his disciples, al-Thawri, and a group of 
jurists maintained that the person who intentionally breaks his fast by eating or 
drinking is liable to gad? and expiation mentioned in this tradition. Al- 
Shafi‘i, Ahmad, and the Zahirites held that liability for expiation arises in the 
case of breaking-the fast through sexual intercourse alone. 

The reason for their disagreement arises from their dispute over drawing an 
analogy between the person breaking the fast through sexual intercourse and 
one breaking it by eating and drinking. Those who maintained that they have a 
common basis, which is the violation of the sanctity of the fast, determined 
that the hukm should be the same for them-both. Those who maintained that 
though expiation ig a punishment for the violation of sanctity, it is more 
suitable by its intensity for’ the person breaking the fast through sexual 
intercourse as compared to others, and (thus, they said that) because the 
purpose of punishment is deterrence a greater punishment is laid down for the 
act for which there is a more powerful desire. This act, they said, is more 
powerful than other offences, though the degrees of the offences are close and 
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the aim of the imposition of expiation is to make people abide by the laws and 
be pious and upright, as in the words of the Exalted, “O ye who believe! 
Fasting is prescribed for you, even as it was prescribed for those before you, 
that ye may ward off (evil). This enhanced form of expiation, they said, is 
therefore specific to sexual intercourse. These views are expressed by those 
who uphold analogy in this case”? The opinion of those who do not uphold 
analogy here is obvious, they do not extend the kukm for (violation through) 
sexual intercourse to eating and drinking. 

The report by Malik in a+ Muwait@, that a person broke his fast during 
Ramadan and the Prophet (God’s peace and blessings be upon him) ordered 
him to make the listed expiation, is not persuasive as the statement of the 
narrator that the person “broke his fast” is mujmal (unelaborated), and the 
mujmal does not have a general implication that can be adopted. It does, 
however, give an opinion as the narrator reported expiation to be a 
consequence for breaking the fast. Had this not been the case he would not 
have mentioned these words, and he would have mentioned one of the ways in 
which the fast is broken. 
7.1.1.3.9.2, Sub-issue 2 
When the person fasting has sexual intercourse out of forgetfulness, al-Shafi‘T 
and Abi Hanifa maintain that there is no gad@ for the person nor is there any 
expiation. Malik said that ‘he is liable for gad@, but there is no expiation. 
Ahmad and the Zahirites maintained that he is liable for both gad@ and 
expiation. 

The reason for their disagreement over gad@ of the person acting out of 
forgetfulness stems from the conflict of the apparent meaning of the tradition 
with analogy. The analogy holds one forgetting prayer to be similar to the 
person forgetting his fast. Those who held him to be similar to one forgetting 
prayer held him liable for gad@ as the person forgetting prayer has been held 
liable by the text. The tradition conflicting with the apparent implication of 
this analogy is what has been recorded by al-Bukhart and Muslim from Abū 
Hurayra, who said, “The Messenger of, Allah (God’s peace and blessings be 
upon him) said, ‘One who forgets while fasting and eats or drinks should 
complete his fast, for indeed it is Allah who has given him to eat and made 
him drink’”. This tradition is supported by the general implication of the 
saying of the Prophet (God’s peace and blessings be upon him), “Liability for 
mistake, forgetfulness, and what they did under duress has been lifted from my 
umma”. 


229 The Zahirites have been mentioned among these jurists, but they reject analogy altogether. Logically, 
their opinion should be the one that’ follows. 
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Within this topic their disagreement about whether there is gad@ for the 
person who (mistakenly) believes that the sun has gone down and breaks his fast, 
but the sun appears thereafter. The reason is that such a person has made a 
mistake, and the hukm of one making a mistake is the same as that for one 
forgetting. In whatever way we express it, the effectiveness of forgetfulness in 
dropping (the obligation) of gad#@ is evident, Allah knows best. The argument is 
that if we were to maintain the principle that gad@ is not. binding on the person 
forgetting until an evidence indicates this, it becomes necessary to hold that 
forgetfulness in fasting is not liable to gad@ as there is no evidence to indicate 
this, as against the situation in prayer. If, on the other hand, we were to hold that 
the principle is that gad@ is obligatory until an evidence indicates its removal from 
the liability of the person forgetting, then, we can say that an evidence has 
indicated its removal from the liability of the person forgetting in the tradition of 
Abū Hurayra. Unless one were to maintain that the evidence which exempted the 
case of the person forgetting the fast from the rule of forgetfulness for the other 
forms of worship, where all liability is removed by the text from one relinquishing 
it, is analogy to the case of fasting constructed upon the case of prayer. The 
imposition of obligation of gad? by means of analogy, however, is weak. And 
gag@ in the opinion of the majority is obligatory through a renewed command. 

The opinion of those who imposed gadé@ as well as expiation upon the 
person committing sexual intercourse in forgetfulness is weak. The effective- 
ness of forgetfulness in the waiving of punishments is evident in the law, and 
expiation is a kind of punishment. What led them to decide this is their 
reliance upon the unelaborated (mujmal) text transmitted in the tradition; I 
mean, it was not mentioned in that text whether the person committed the act 
intentionally and not out of forgetfulness. Yet, those who imposed expiation on 
the hunter of prey (in the prohibited months) in forgetfulness did not maintain 
this principle of theirs along with the fact that the text relates to the person 
acting intentionally. It was more becoming for the Zahirites to adopt the 
tradition that was atithentic by agreement, which imposes expiation upon the 
person acting intentionally until an evidence indicated its applicability to 
forgetfulness, or they should have adopted the general implication of the 
saying of the Prophet'(God’s peace and blessings be upon him), “Liability for 
mistake, forgetfulness, and what they did under duress has been lifted from my 
umma”, until an evidence indicated the restriction. Both groups did not abide 
by their principle, and in the unelaborated implication transmitted: in the 
tradition about the Bedouin. there is no persuasive force, Those experts of usül 
who maintained that the lack of detail from the Lawgiver in varying 
circumstances stands in the position of a general implication arising from 
sayings is weak. The Lawgiver has not laid down any rule at all that is not 
elaborated, and lack of elaboration belongs to us. 
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7.1.1.3.9.3. Sub-issue 3 , 
This issue is about their disagreement over the obligation of expiation upon 
the woman who has been coaxed into having sexual intercourse (while fasting). 
Abu Hanīfa and his disciples, and Malik and his disciples made expiation 
obligatory for her. Al-ShafiT and Dawiid said that there is no expiation for 
her. 

The reason for the disagreement stems from the conflict of the apparent 
meaning of the tradition with analogy, because the Prophet (God’s peace and 
blessings be upon him) did not order the woman in the tradition to make 
expiation. The analogy is that she is like the man as both: are under the 
liability. 
7.1.1.3.9.4. Sub-issue 4 
Is there an order for the making of the expiation, as in the case of zihar 
(injurious assimilation), or is there a choice? By order I mean that the subject 
is not to move from one obligation to.the other-unless he is unable to perform 
the previous one; and by choice I mean that he is permitted to make a choice 
of one without being unable to perform the other. They disagreed about this. 
Al-Shafitt, Abii Hanifa, al-Thawri, and all the Kūfīs said that there is an 
order. Thus, the person is to manumit a slave first, and if he is unable to do 
this he is to fast, and if he is unable to do that then he is to feed the needy. 
Malik said that it is based on choice. Ibn al-Qasim has related from him that 
he considered feeding the needy more desirable than manumission and fasting. 

The reason for their disagreement in imposing an order derives from the 
conflict of the apparent meanings of the traditions and the various analogies. 
The apparent meaning of the tradition about the Bedouin implies an order, as 
the Prophet (God’s peace and blessings be upon him) asked’him about his 
ability to perform acts in a definite order. The apparent meaning of what is 
related by Malik that “A man. broke his fast during Ramadan and the 
Messenger of Allah (God’s peace and blessings be upon him) ordered him to 
set free a slave, or to fast for two consecutive months, or to feed sixty needy 
persons”, indicates a choice, as the word ‘aw (or), in the usage of the Arabs 
implies a choice, even though this occurred in the words of the narrator, one of 
the Companions, who were best acquainted with the context and the 
implications of the words. 

The conflicting analogies, on the other hand, are based on holding it to be 
similar, once, with.the expiation in zihar and, another time, with the expiation 
for an oath, though it resembles more the expiation for zihdr rather than that 
for an oath, and also by deriving an order.from the statement of the narrator. 

The desirability. of commencing with feeding the needy, in Malik’s view, is 
in conflict with the apparent meaning of the traditions. He decided this on the 
basis of analogy as he saw that feeding of the needy had been mentioned as a 


358 THE DISTINGUISHED JURIST’S PRIMER 


substitute for fasting on a number of occasions in the law, and that it is more 
compatible with it than the others on the evidence of the variant recitation, 
“And those for whom it is overwhelming is ransom: feeding the needy” 730 It 
was for the same reason that he, and a group of jurists, deemed it desirable for 
a person who has died with a pending duty to fast that expiation through 
feeding be made on his behalf. This appears to belong to the category of 
preferring analogy, which is supported by principles, over a tradition that is 
not supported by the principles. 

7.1.1.3.9.5. Sub-issue 5 

This relates to their disagreement over the quantity of food to be given to the 
needy, Malik, al-Shafi‘l, and their disciples said that he is to give one mudd of 
food to each needy person in accordance with the mudd used by the Prophet 
(God’s peace and blessings be upon him). Abū Hantfa and his disciples held 
that less than two mudds, in accordance with the mudd used by the Prophet 
(God’s peace and blessings be upon him) would not be sufficient, and this 
comes to one-half sa for each needy person. 

The reason: for .their-disagreement arises from the conflict of analogy with a 
tradition. The.analogy is based upon the similarity of this ransom with that in 
the case. of not shaving the head (at the close of the pilgrimage) due to an 
ailment, which is expressly stated. The tradition is what is related in different 
versions of the traditions about expiation that a farag (a large measure) 
comprised of fifteen sas. Its comprising fifteen sas, however, does not 
indicate its obligation for each needy person in this-case, except through a very 
weak indication, but it does indicate that the substitute: for fasting in this 
expiation is this amount. 
7.1.1.3.9.6. Sub-issue 6 
This is about the recurrence-of expiation with a recurrence of the violation of 
the fast. They .agreed that a person who has sexual intercourse during 
Ramadan and makes an ‘expiation, and then has sexual intercourse on another 
day has to make another expiation. They agreed that the person who commits 
sexual intercourse a number of times on the same day is only obliged to make a 
single expiation. They disagreed about the case of a person who has 
intercourse on one day during Ramadan and does not make the expiation until 
he has intercourse on another day. Malik, al-Shafi‘i, and a group of jurists 
said that he is to make an expiation for each of these day. Abū Hanifa and his 
disciples said that he is to make a single expiation as long as he has not made 
an expiation for the first intercourse. 

The reason for the disagreement stems from the similarity of these 
expiations with those in the hudud. Those who held them to be similar. to the 
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hudid said that one expiation is sufficient in this on account of a number of 
acts, just as the person committing unlawful sexual intercourse is subjected to 
one penalty of stripes even if he has committed the act a thousand times 
(before that) when he has not been subjected to kadd for any of those 
occasions. Those who did not consider them to be similar to the hudud 
determined a separate hukm for each of the days in which the fast-has been 
violated, and therefore imposed one expiation for each day. They maintained 
that the distinction is based upon expiation being a way of attaining nearness to 
Allah, while the kudūd are a form of pure deterrence. 

7.1.1.3.9.7,  Sub-issue 7 

Does a person, who committed the offence of copulation during the fast of 
Ramadan and could not afford the cost of expiation at the time, have to offer it 
when his financial condition improves? Al-Awza‘T said that he owes nothing if 
he was hard up at the time of the offence. Al-ShafiT hesitated over this 
question. 

The reason for their disagreement is that it is a kukm.not expressly stated in 
the law, and it is, therefore, likely to be similar to debts, in which case the 
obligation-reverts if his financial position improves, and it is equally likely to 
say that if this had been obligatory the Prophet (God’s peace and blessings be 
upon him), would have explained it. 

These, then, are the askam of the cases in which the jurists agreed that the 
fast was broken by deliberate action. In disputed cases those who held that-the 
fast had been broken: differed as to whether gad? alone should be imposed, or 
gad@ as well as expiation. Examples for these are: cupping, vomiting, 
swallowing a stone, and the traveller breaking his fast on departing the first 
day, in the opinion of those who maintain that he should not do so. 

Malik made gad@ and expiation obligatory on such a traveller, but he was 
opposed in this by the remaining jurists of the provinces and the majority of 
his disciples. Those who considered gad@ and expiation obligatory. in the case 
of deliberate vomiting include Abū Thawr and  al-Awza‘l, but the remaining 
jurists who maintain that vomiting breaks the fast impose only gad@ for it. 
The jurist who imposed gad# and expiation in the case of cupping, from 
among those who maintained that cupping breaks the fast, is ‘At? alone. 

The reason for this disagreement derives from the existence of similarity of 
disputed factors breaking the fast with undisputed factors breaking it, and with 
acts that do not break it by agreement. Those who granted predominance to 
one of these resemblances made obligatory the hukm assigned to it. These two 
kinds of resemblances that are to be found in them are what gave rise to the 
disagreement, I.mean, whether the person is considered to have broken the fast 
or he is not considered to have done so. As breaking the fast is doubtful, 
€xpiation is not obligatory according to the majority, only gad@ is obligatory. 
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On account of this, Abii Hanifa felt that the person who breaks the fast 
intentionally and then something occurs on that day permitting the breaking of 
the fast for that person, there is no expiation for him. This is like the case of a 
woman who breaks the fast intentionally and then starts menstruating during 
the rest of the day. Another example is when a person in sound health breaks 
the fast intentionally and then falls ill. A third is when a resident breaks his 
fast and then goes on a journey. Thus, those who considered the ultimate 
development that legitimized breaking of his fast said that there is no expiation 
for him. The reason is that to each of these persons it was revealed by the 
eventual development that breaking his fast on that day was permitted to him. 
Those who paid more attention to the violation of the law imposed expiation 
upon this person, as at the time when he broke the fast he did not have 
knowledge of the permissibility arising afterwards. This is the opinion of Malik 
and al-Shafi‘t. 

Within this topic is the imposition of gad@ alone by Malik upon a person 
who-broke his fast when he was still doubtful about the dawn, and also the 
imposition of gad@ and expiatton upon the person who breaks the fast when 
he is doubtful about sunset, in accordance with the distinction between them 
that has preceded. 

The majority agreed that there is no expiation for breaking the fast on a day 
of gad@ for Ramadan, because it does not possess the same sanctity as that of 
ad@, that is, of Ramadan. The exception was Qatada, who imposed gad@ as 
well as expiation in this case. It is related by Ibn al-Qasim and Ibn Wahb that 
such a person is under an obligation to fast for two days on the analogy of an 
invalid kajj. 

They agreed that one of the sunan of fasting is the delay of the meal before 
dawn, and haste in the breaking of the fast, because of the saying of the 
Prophet (God’s peace and blessings be upon him), “The people will continue 
to enjoy blessings (of Allah) as long as they hasten the breaking of the fast and 
delay the meal before dawn”. He also said, “Have the meal before dawn for it 
bears a blessing”. The Prophet (God’s peace and blessings be upon him) said 
that “The difference between our fast and that of the People of the Book is 
having the pre-dawn meal”. 

The majority of the jurists also maintain that one of the sunan of Ramadan 
and one of its desirable practices is the restraining of the tongue from uttering 
obscenities and nonsense, because of the saying of the Prophet (God’s peace 
and blessings be upon him), “The fast is a shield, so when one of you arises in 
the morning with a fast he should not utter obscenities and foolish things. If 
another person hurls abuses at him he should say: l'am fasting”. The Zahirites 
held that uttering obscenities breaks the fast. This, however, is a deviant 
opinion. 
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These then are the well-known issues related to obligatory fasting. The 
discussion of recommended fasting remains, and that is the second part of this 
book. 


7.2. BOOK II: RECOMMENDED FASTS 


The discussion of recommended fasting is about the three elements and about 
the hukm of breaking the fast. The days on which recommended fasting is 
undertaken, which is the first element, are divided into three types: desirable 
days, prohibited days, days about which there is silence. Some of these are 
disputed and some are agreed upon. The fasts that are considered desirable 
and are agreed upon are the fasts of the ‘Ashiird. Those that are disputed are 
the fast on the day of “Arafa, six days of Shawwal, and the ghurar in each 
month, and these are the thirteenth, fourteenth, and the fifteenth. 

The fast of the day of ‘Ashtira is established, because “The Messenger of 
Allah (God’s peace and blessings be upon him)-kept a fast on this day and 
ordered that it be observed as a fast”, and he said about it “that one who wakes 
up without fasting should complete the rest of the day fasting”. They 
disagreed whether it is the ninth or tenth day (of Muharram). The reason for 
their disagreement is the conflict of traditions. Muslim recorded from Ibn 
‘Abbas that he said, “When you see the moon of Muharram, then, count the 
days and wake up on the ninth day fasting”. I asked him (the narrator from 
Ibn ‘Abbas); “This was the way that Muhammad, the Messenger of Allah 
(God’s peace and blessings be upon him) kept the fast?” He said, “Yes”. It is 
also related that “When the Messenger of Allah (God’s peace and blessings be 
upon him) kept a fast on the day of ‘Ashürā and ordered that it be observed as 
a fast, they said, ‘O Messenger of Allah, it is a day that is held sacred by the 
Jews and the Christians’. The Messenger of Allah (God’s peace and blessings 
be upon him) said, ‘Next year, by the will of Allah, we shall fast on the ninth 
day.’ He said before ‘Ashiira of the next year arrived, the Messenger of Allah 
(God’s peace and blessings be upon him) passed away”. 

Their disagreement about the day of ‘arafa is based upon the reason that 
the Prophet (God’s peace and blessings be upon him) did not fast on the day 
of “arafa, but he is also reported to have said about it: “The fast of the day of 
‘arafa absolves [the sins of] the previous year and of the one to come”. The 
jurists disagreed because of this. Al-ShafiST decided upon not fasting for 
pilgrims on this day and fasting for the others by way of reconciliation between 
the two traditions. Abū Dawid has recorded that the Messenger of Allah 
(God’s peace and blessings be upon him) proscribed the fast of ‘Arafa at 
Arafa. 
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About the six days of Shawwal it is established that the Messenger:of Allah 
(God’s peace and blessings be upon him) said, “One fasting during Ramadan 
and then following it up with six days of Shawwal is like fasting through Time 
(perpetual fasting)”. Malik, however, considered this to be disapproved, either 
because people might associate with Ramadan what is not a’part of it, or either 
because the tradition had not reached him or it did not prove to be authentic 
for him, which is more likely. Likewise, Malik considered’ as disapproved the 
pursuit of the fasts of the ghurar, despite the tradition laid down in it, for fear 
that.the unlettered might consider them to be obligatory. It is established “that 
the Messenger of Allah (God’s peace and blessings be upon him) used to fast 
each month for three undetermined days, and that he said to ‘Abd Allah: ibn 
‘Amr ibn al-‘As, because of his excessive fasting, ‘Are three days in each 
month not sufficient for you?’” He said, “I said, ‘O Messenger of Allah, I am 
able to fast more than that’. He said, ‘Five?’ I said, ‘O Messenger of Allah, I 
am able to fast more than that.’ He said, ‘Seven?’ I said, ‘O Messenger of 
Allah, I am able to fast more than that.’ He said, ‘Nine?’ I said, ‘O Messenger 
of Allah, I am able to fast more than that.’ He said, ‘Eleven?’ I said, ‘O 
Messenger of Allah, I am able to fast more than that’. The Prophet (God’s 
peace and blessings be upon him) then said, ‘There is no fast beyond the fast 
of Dawid. Fasting one day and not fasting the other is fasting to the brink of 
Time (perpetual)’”. Abii Dawiid has recorded that “he used to fast on 
Mondays and Thursdays”. It is established that he never observed fasting for 
the whole month, except for Ramadan, and that most of his fasts were during 
the month of Shaban. 

The proscribed’ days also inchide those that are agreed upon and those that 

are disputed. Those agreed upon are the day of fitr and the day of adhd, 
because of the established’ proscription about them. Those. disputed are the 
days of tashriq, the Day of Doubt, Friday, Saturday, the second half of 
Shaan, and perpetual fasting. 
‘* The Zahirites did not permit fasting on the days of tashriq, while another 
group of jurists permitted this. A third group considered this.as disapproved, 
and this is the opinion of Malik, except that he permitted fasting during these 
days for the person for whom the obligation arose out of kajj, and this is for 
one performing tamattu’. These days are the ‘three days following the day of 
the sacrifice. 

The reason. for their disagreement derives from the vacillation of the saying 
of the Prophet (God’s peace and blessings be upon him) that “these are the 
days of eating and drinking” between being construed as an obligation and-a 
recommendation. Those who interpreted this to imply an obligation said that 
fasting is prohibited (during these days), while those who interpreted it to 
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mean: a recommendation said that fasting is disapproved. It appears that those 
who interpreted it as a recommendation decided'this by giving it prominence 
over the principle of (initial) interpretation as (always) implying obligation, 
because they saw that if they construed it as an obligation:it would’be opposed 
by the authentic tradition of Abu Sa‘id al-Khudri through the indication of 
its text. In this tradition he said, “I heard the Messenger of Allah (God’s peace 
and blessings be upon him) saying, ‘Fasting is not valid on two days, the day 
of fitr after Ramadan and the day of sacrifice’”. The indication of the text 
implies that fasting is valid on days other than these two days, otherwise 
specifying them would be futile, having no purpose. 

A group of jurists did not disapprove of fasting on a Friday. These include 
Malik, his disciples, ‘and a group of jurists. Another group disapproved of 
fasting on this day, unless a fast was kept before it or after it. The reason for 
their disagreement stems from the conflict of traditions over this. One of these 
is the tradition of Ibn Mas‘tid “that the Prophet (God’s peace and blessings 
be upon him) used to fast on three days of each month”. He said: “I have not 
seen him not fasting on a Friday”. This is an authentic tradition. There is also 
the tradition of Jabir “that a questioner asked Jabir, ‘I have heard that the 
Messenger of Allah (God’s peace and blessings be upon him) prohibited that 
Friday be singled out for fasting.’ He replied, ‘Yes, by the Lord of this 
House’”. It is recorded by Muslim. Included in these is also the tradition of 
Abi Hurayra, who said, “The Messenger of Allah (God’s peace 'and blessings 
be upon‘him) said, ‘None of you should fast on a Friday, unless he fasts before 
it or after it”, This too is recorded by Muslim. Those who adopted the 
apparent meaning of the tradition of Ibn Masūd permitted fasting on a 
Friday without qualifications. Those who adopted the apparent meaning of 
Jabir’s tradition disapproved it absolutely. Those who followed Abū Hurayra’s 
tradition reconciled the two tradition, that is, Jabir’s tradition and:that of Ibn 
Mas‘iid. ' 

The majority of the jurists uphold the prohibition of fasting on the Day of 
Doubt considering it a part of Ramadān on the apparent meaning of the 
traditions that link fasting to the sighting, or with the completion of the 
number of the days of Shaan (thirty), except what we have related from Ibn 
“Umar. They disagreed about pursuing voluntary fasting on this day. Some of 
the jurists disapproved this on the apparent meaning of the tradition of 
‘Ammar, “He who fasts on the Day of Doubt has defied Abi al-Qasim”. 
Those who permitted it did so on the report “that the Prophet (God’s peace 
and ‘blessings be-upon him) kept the fasts for the whole of Shaban”, and also 
because of the report that the Prophet (God’s peace and blessings be upon 
him) said, “Do not advance Ramadan by a day or by two days, unless that is 
the day on which one of you is accustomed to fasting, in which case he may do 
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so”.3! Al-Layth ibn Sad used to say that if the person fasts on the 
assumption that it is a day of Ramadan and then it is established that it is 
Ramadan his fast is considered to be valid. This provides an evidence that 
intention to fast becomes effective after dawn, as the intention of a voluntary _ 
fast is converted to that of an obligatory fast. 

The reason for their disagreement about fasting on Saturday arises from 
their dispute about the authenticity of the report from the Prophet (God’s 
peace and blessings be upon him) that he said, “Do not fast on a Saturday, 
except (the occasion) when it is obligatory for you”. It is recorded by Abū 
Dawid. They said that this tradition has been abrogated: by the tradition of 
Juwayriya bint al-Harith “that the Prophet (God’s peace and blessings be upon 
him) came up to her on a Friday, when she was fasting, and said, ‘Did you fast 
yesterday?’ She said, ‘No’. He said, ‘Do you wish to fast tomorrow?’ She said, 
‘No’. He said, ‘Then break your fast”. 

The proscription for fasting perpetually was laid down, but Malik saw no 
harm in this, and he could have thought that the proscription was based on the 
apprehension of weakness or illness. 

Fasting during the second half of Shaan was disapproved by one group of 
jurists and permitted by another. Those who disapproved it did so on the basis 
of the report that the Prophet (God’s peace and blessings be upon him) said, 
“There is no fast after the middle of Shaan up to Ramadan”. Those who 
permitted it did so on the basis of the report from Umm Salama, who said, “I 
have not seen the Messenger of Allah (God’s peace and blessings be upon-him) 
fasting for two consecutive months, except for Sha‘ban and Ramadan”, and 
also on the basis of what is related from Ibn Umar, who said, “The 
Messenger of Allah (God’s peace and blessings be upon him) used to combine 
Shaan with Ramadan”. These traditions have been recorded by al-Tahawi. 

The second element (of fasts) relates to intention and I do not know of 
anyone who did not stipulate intention for voluntary fasting, but they did 
differ over the time of forming the intention in accordance with what has 
preceded. 

The third element is abstinence from things that break the fast, and that is 
exactly the same as abstinence in obligatory fasting.. The disagreement that 
exists there is carried over here. 

With respect to the Aukm of breaking the fast in voluntary fasting they 
agreed that a person who commences a voluntary fast and then cuts it off due 
to a legitimate reason is not liable to gad@. They disagreed when he cuts it off 
intentionally and without an excuse. Malik and Abū Hanifa imposed gad? 


31 This is like someone accustomed to fasting on some specific day, like Monday and Thursday each 
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upon him. Al-Shafit and a group of jurists said that there is no gad@ for 
him. 

The reason for their disagreement stems from the conflict of traditions about 
this. Malik has related that Hafsa and ‘A’isha, the two wives of the Prophet 
(God’s peace and blessings be upon him) kept a voluntary fast together. A gift 
of food was brought to them and they broke their fast. The Messenger of Allah 
(God’s peace and blessings be upon him) said, “Fast another day in its place”. 
This is opposed by the tradition of Umm Hani, who said:?? “On the day of 
the conquest, the conquest of Mecca, Fatima came and sat to the left of the 
Messenger of Allah (God’s peace and blessings be upon him) when Umm Hani 
was to his right. She said: A maid came with a utensil containing a beverage. 
She gave it to him and he drank from it. He then gave it to Umm Hani who 
also drank from it. She said: O Messenger of Allah, I have broken my fast, for 
I was fasting. The Prophet (God’s peace and -blessings be upon him) said .to 
her: Were you observing gadā for something? She said: No. He said: Then it 
does not harm you, if it was voluntary”. Al-Shafi argued, for a similar 
implication, on the basis of the tradition of isha. She said, “The 
Messenger of Allah (God’s peace and blessings be upon him) entered upon me 
and I said to him, ‘I have hidden something for you’. He said, ‘I had intended 
to fast, but bring it over’”. The traditions of ‘Aisha and Hafsa are not 
musnad. 

Their disagreement over this issue has another reason: It is the vacillation of 
the voluntary fast between its resemblance with voluntary prayer and with 
voluntary %ajj. This is so as they agreed that the person who commences kajj 
or mra on a voluntary basis and then moves out of it is liable for gad@. 
They also agreed that the person who leaves a voluntary prayer is not liable for 
gad@ as far as I know. Those who made an analogy for fasting on the basis of 
prayer thought that it resembles prayer more closely than it does hajj, as kajj 
has a specific hukm in this case, which is that it is binding upon one who has 
invalidated it to continue moving in it up to the end. 

If the person breaks a voluntary fast out of forgetfulness, the majority hold 
that there is no gad@ for him. Ibn Ulayya said that he is liable to gad@ on 
the analogy of kajj. Perhaps, Malik construed the tradition of Umm Hani to 
apply to forgetfulness. The tradition of Umm Hani has been recorded by Abū 
Dawid. Likewise, he recorded the tradition of ‘A?isha with almost similar 
words that we have stated. He recorded the tradition of ‘Aisha and Hafsa in 
the exact same words. 


232 s P 
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VIII 


THE BOOK OF KTIKÄF 
(SECLUSION IN A MOSQUE) 


Ktikāf is recommended in the law and is obligatory after a vow. There is no 
dispute about this, except what is related from Malik that he disapproved 
undertaking it under the apprehension that its conditions would not be met. It. 
has greater merit in Ramadan than at other times, especially during its last ten 
days, as that was when the last itikaf of the Prophet (God’s peace and 
blessings be upon him) took place. It generally consists of specific tasks, at a 
specific location, at a particular time, with special conditions, and with specific 
kinds of abstention. 

There are two opinions about the acts that are specific to it. It is said that 
prayer, remembrance of Allah [by heart and by tongue], and the recitation of 
the Quran are the only acts required for piety and nearness to Allah. This is 
the opinion of Ibn al-Qasim. It is also said that it includes all the acts required 
for seeking nearness to Allah and for piety and that are specific to the 
hereafter. This is the opinion of Ibn Wahb. In accordance with this opinion 
the worshipper may attend funerals, visit the sick, and be engaged in studies, 
but not in accordance with the first opinion. This is also the opinion of al- 
Thawri, while the first is the opinion of al-Shafi‘l and Abū Hanifa. 

The reason for their disagreement is that this is something not expressed in 
the law, that is, there are no legal definitions laid down for it. Those who 
understood #tikaf to mean the dedication of the self to acts that are specific to 
mosques said that only prayer and recitation are permitted to the mu‘takif 
(person retiring to the mosque). Those who understood it to mean the 
devotion of the self to all acts seeking spiritual nearness permitted him to 
engage in other acts that we have mentioned. It is related from ‘Ali (God be 
pleased with him) that he said, “The person who retires to a mosque is not to 
indulge in obscenities or exchange abuses, he is to attend the Friday 
congregation prayer as well as funerals, he is to communicate with his family 
members if the need arises, but he is to do this while standing and not seated”. 
This has been mentioned by ‘Abd al-Razzaq. The opposite of this has been 
related from: ‘A?isha, which is that the sunna for the mu‘takif is not to attend 
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funerals or visit the, sick. This is also one of the factors that led to a 
disagreement over its meaning. 

They disagreed about the locations at which itikaf is to be practised. One 
group of jurists said that there is no #tikdf, except in three mosques: the 
House of Allah (al-Masjid al-Haram, Mecca), the mosque at Jerusalem, and 
the mosque of the Prophet (God’s peace. and blessings be upon him) at 
Medina. This was the opinion of Hudhayfa and Sa‘id ibn al-Musayyab. 
Others maintained that i%ikdf is. unrestricted, and can be undertaken in all 
mosques. This was the opinion of al-Shafi‘i, Abū Hanifa, and al-Thawri, and 
it is the well-known opinion from Malik. Some other jurists said that there is 
no itikaf except in.a mosque where the Friday congregational prayers are 
held. This is a narration by Ibn ‘Abd al-Hakam from Malik. All of them 
agreed, however, that a condition for étikaf is that it be undertaken in a 
mosque, except what is related from Ibn Lubaba that it is valid in places other 
than the mosque. They also agreed that intercourse with women is prohibited 
for the mu‘takif if he retires to a mosque. Abū Hanifa, however, maintained 
that a woman is to undertake ¿tikáf in the place of worship in her house. 

The reason for their disagreement over the stipulation of a mosque or the 
dropping of this stipulation stem from the probabilities of interpretation in the 
words of the Exalted, “And touch them not while you are undertaking stkaf 
in the mosques”, as to whether there is an indication of the text here. 
Those who maintained that there is an indication of the text said that there is 
no itikaf, except in a mosque, and a condition of the itikaf is the avoidance 
of intercourse. Those who maintained that there is no (indirect) indication of 
the text said that the meaning here is that itikaf is permitted in places other 
than the mosque where there is no restriction upon intercourse, because if one 
were to say, “Do not give such and such person anything while he is inside the 
house”, the (indirect) implication of the text would be that he be given the 
thing if he is outside the house. It is, however, a deviant opinion, and the 
majority held that mosques have been associated with stikdf as that is one of 
its conditions. 

The reason for their disagreement about restricting or not restricting it to 
some mosques arises from the conflict of the general meaning with analogy that 
restricts it. Those who preferred the general implication said ‘that it is valid in 
all mosques according to the apparent meaning of the verse. Those who 
subjected it.to restriction through analogy specifying some mosques included: 
in the general meaning, stipulated that it be in a mosque where Friday prayers 
are held so that the mu‘tak:f’s devotion is not interrupted by going out for the 
Friday prayer, or that it should be one of the three mosques to which 
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journeying is a pious act, like the mosque of the Prophet (God’s peace and 
blessings be upon him) where his stikaf was undertaken.2** They did not 
extend it by analogy to the remaining mosques because they are not equal in 
terms of their sanctity. 

The reason for their disagreement over the itkaf undertaken by a woman 
also arises from the conflict of analogy witha tradition. It is established that 
Hafsa, ‘Aisha, and Zaynab (bint Jash) the wives of the Prophet (God’s peace 
and blessings be upon him) sought permission from the Messenger of Allah 
(God’s peace and blessings be upon him) for itkaf in the mosque, he 
permitted them after which they set up their curtained spaces in it. This 
tradition is an evidence for the permissibility of a woman’s #tikaf in the 
mosque. The analogy that conflicts with this is the one constructed from 
prayer. As the prayer of a woman in her residence [or house] is better than her 
prayer in the mosque, as is laid down in a report, it is necessary that her. 
itikaf be preferable in her room. They said that it is permitted for a woman 
to undertake s%#kaf in a mosque only with her husband in the manner that has 
been.described about the stkaf of the wives of the Prophet (God’s peace and 
blessings be upon him) with him, just as a wife is to travel only with her 
husband and not alone. It appears to be a kind of reconciliation between the 
tradition and analogy. 

There is no limit, in their view, for the maximum amount of time to be 
assigned for #tikaf, even though all of them consider it as having greater merit 
during the last ten days of Ramadan. Thus; perpetual stikafis permitted, 
either without qualifications by those who do not consider fasting to be one of 
its conditions, or for days other than those in which fasting is not allowed in 
the view of those who consider fasting.to be one of its conditions. 

They disagreed’ over the minimum time-limit for it. Likewise, they 
disagreed about the time when the mu‘takif commences his #‘tikaf and about 
the time when he terminates it. There is no limit for the minimum duration of 
the :%kaf in the view of al-Shafifl, Abu Hanifa, and the majority of the 
jurists. There are different views from Malik. It is said it is three days, and it 
is said that it is one day and a night. Ibn al-Qasim has related from him that 
the minimum is ten days. His disciples from Baghdad said that ten days is 
desirable, but the minimum is one day and one night. 

The reason for their disagreement stems from the conflict of analogy with a 
tradition. The analogy is that those who considered fasting to be one of its 
conditions said that i‘tikaf is not permitted during the night, and if it is not 
permitted during the night, then, it cannot be for less than a day and a‘night, 
for the forming of intention for the fast has to be during the night. The 
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tradition opposing it is recorded by al-Bukhari that “Umar, may Allah be 
pleased with him, made a vow for undertaking #tikaf for a night. The 
Messenger of Allah (God’s peace and blessings be upon him) ordered“ him to 
abide by his vow”. Reasoning in the face of an opinion based upon an 
established tradition is meaningless. 

With respect to their disagreement about the time when the mu‘takif is to 
commence his :%kdf, if he has made a vow for a determined number of days 
or for one day, Malik, al-Shafi‘t, and Abu Hanifa agreed that the person who 
has made a vow for an #tkaf of one month must enter the mosque before 
sunset. About the person who has made a vow for one day al-Shafi‘t said that 
the person who intends to undertake stikaf for one day should enter the 
mosque before dawn and should come out after sunset. Malik’s opinion is 
exactly the same whether it is for one day and for one month. Zufar and al- 
Layth said that he is to enter before dawn; but whether for one day or one 
month for them it is the same. Abū Thawr made a distinction between vows 
made for the night and those for the day. He said: “If he makes a vow that he 
will undertake s%ika@f for ten days, he should enter before dawn, but if he 
makes a vow for ten nights he should enter before sunset”. Al-Awza‘r said 
that he should commence the i‘tikaf after the morning prayer. 

The reason for their disagreement emanates from -the conflict of analogies, 
some with the others, and the conflict of a tradition with all of them. This is so 
as those who thought that a month begins with a night, and they took into 
consideration the nights, said that he is to begin before the disappearance of 
the sun. Those who did not take the nights into account said that he is to enter 
before dawn. Those who said that the term yawm is applied to mean both 
night and day together made it obligatory that if the vow is for a yawm he 
should enter prior to sunset. Those who maintained that this term is applied -to 
mean day made the entry before dawn obligatory. Those who said that the 
term yawm is applicable to the day and the term /ay/ to night made a 
distinction between vows made for the night and those made for the day. The 
truth is that the term yawm in the usage of the Arabs is sometimes applied to 
day alone and sometimes to the day and the night together, but it appears that 
its primary application is specific for the day, and its implication for the night 
is consequential. 

The tradition that opposes all these analogies is what is recorded by al- 
Bukhari and other compilers of the s2hih traditions from ‘Aisha, who said, 
“The Messenger of Allah (God’s peace and blessings be upon him) used to 
undertake #“kaf during Ramadan, and after observing the morning prayer he 
would enter the place where is undertook itikaf”. 

About the time of coming out from :tikaf, Malik held that the person who 
was undertaking #tkaf in the last ten days of Ramadan should come out of 
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the mosque for the ‘id prayer, and this was desirable, but if he came out after 
sunset (on the last day) his act is valid. Al-Shafi‘t and Abū Hanifa said that he 
is to come out after sunset. Sahniin and Ibn al-Majishun said that if he goes to 
his house first prior to.the ‘id prayer his tikaf becomes invalid. The reason 
for disagreement is whether the remaining night is included in the ten days. 

The conditions for i*tikaf are three: intention, fasting, and: avoidance of 
mixing with women. I do not know of any disagreement in the case of 
intention. They disagreed about fasting. Malik, Abū Hanifa, and a group of 
jurists said that there is no rtikaf without fasting, while al-ShafiT said that 
itikaf is permitted without fasting. An opinion similar to Méalik’s was 
expressed by Ibn “Umar and Ibn ‘Abbas, with some dispute, from among the 
Companions, and one similar to al-Shafi‘t’s was expressed :by Ibn Mas‘tid 
and ‘Ali. The reason for their disagreement is “that the itkaf of the 
Messenger of Allah (God’s peace and blessings be upon him) occurred during 
Ramadan”. Those who maintained: that the fasting accompanying his i#kdf is 
a condition for the #%tika@f, even though the fasting was .not observed because 
of the itikaf, said that fasting is a must with #tikaf’ Those who maintained 
that this was a mere coincidence and it does not mean that it was the aim of 
the Prophet (God’s peace and blessings be upon him) in his #kaf said that 
fasting is not a condition for it. There is another reason for this, which is its 
association with fasting in the same verse. Al-Shafi‘i argued on the basis of 
the tradition of Umar that has preceded where the Prophet (God’s peace and 
blessings be upon him) ordered him to undertake itikâf for a- night, and the 
night is not the time for sityém. The Malikites argued on the basis:of what is 
related by ‘Abd al-Rahmin ibn Ishaq from Urwa from ‘Aisha that she 
said, “The sunna for the muakif is that he should not be interrupted by such 
things as visiting the sick and attending a funeral. He is not to touch a woman 
nor have intercourse with her nor go out for anything that is not extremely 
necessary, and there is no #tikéf without fasting and no #ikdf except in a 
congregational: mosque”. Abū “Umar ibn ‘Abd al-Barr said: “No one has 
used the words the ‘the sunna’ in the tradition of tisha, except ‘Abd al- 
Rahman ibn Ishag, and such a narration is not valid in their view, unless it is 
related by al-Zuhri. If that is the case it is no longer valid to hold it similar to a 
musnad”. 

They agreed about the third condition, which is about the prohibition of 
sexual intercourse, that if the mu‘takif has intercourse intentionally his #tikaf 
is invalidated, except what is related from Ibn Lubaba in the case of locations 
other than the mosque. They disagreed about the situation when jhe has 
intercourse out of forgetfulness. They also disagreed about the effect on itikaf 
resulting from of acts other than intercourse, like kissing or touching. Malik 
held that all this invalidates the i*tkaf’ Abū Hanifa said’ that there is no 
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invalidity through mubdshara, unless he ejaculates. Al-Shafi'T had two 
opinions: the first is the same as the opinion of Malik, and the second like that 
of Abū Hanifa. 

The reason for their disagreement is whether the word vacillating-between 
its actual and figurative application has a general implication. This is one kind 
of the equivocal word. Those who maintained that it does have a general 
implication said that the term mubāshara (touching) in the words of the 
Exalted, “And touch them not while you are undertaking itikäf in the 
mosques” 35 is applied to mean sexual intercourse or what is less than that. 
Those who maintained that it does not have a general implication, which is the 
better known and usual application, said that it sometimes indicates sexual 
intercourse and at other times what is less than that. If we were to say that it 
indicates sexual intercourse by consensus all other indications would be 
invalidated, because a single term cannot denote its actual application and the 
figurative meaning at the same time. Those who deemed ejaculation to be the 
same as intercourse did so as it is covered by the meaning, while those who did 
the opposite of this did so as the term in its actual application does not indicate 
this. 

They disagreed about the liability of the person who does have intercourse 
(during itikaf). The majority said that he is not liable for anything, while a 
group of jurists said that he is liable for expiation. Some of the latter jurists 
said that it is the expiation offered by one having had sexual intercourse during 
Ramadan. This was the opinion of al-Hasan, One group said that he is to give 
two dinars as alms. This was the opinion of Mujahid. Another group said that 
he is to manumit a slave, and if he does not have a slave that he is to sacrifice a 
she-camel, if he does not have one he should make alms to the amount of 
twenty sa‘s of dried dates. The basis for the dispute is whether analogy is 
permitted in cases of expiation. The better opinion is that it is not permitted. 

They disagreed about a vow made for an undetermined i‘tikaf, whether it 
should be consecutive (without interruption). Malik and Abii Hanīfa said that 
it is a condition for it, while al-Shafi‘T said that it is not. The reason for their 
disagreement’ stems from the analogy drawn for it from a vow for 
undetermined fasting. 

They agreed that the acts proscribed for i‘tikdf are all those that are besides 
the integral acts of itikaf, and that it is not permitted‘to him to go out of the 
mosque except for answering the call of nature or for those that have the same 
intent and that are required due to necessity. This is because of what is 
established from the.tradition of ‘Pisha, who said, “The Messenger of Allah 
(God’s peace and blessings be upon him) when he performed itikaf would 
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move his head near me and I used to comb it {his hair], and he did not enter 
the house unless it was to answer the call of nature”. They disagreed about the 
length of the period which invalidates itikaf, if the person came out without a 
(permitted) need. Al-ShafiT said that his i%ikaf is terminated as soon as he 
steps out. Some made an exemption for one hour, while others made it for a 
day. 

They disagreed about whether-he should enter a room other than a room in 
his mosque (for sleeping). Some made an exemption for him in this, and these 
are the majority—Malik, al-Shafil, and Abu Hanifa—while others held that 
this invalidates his :ikaf’ Malik permitted him to buy and sell and to 
supervise a marriage, but others opposed him in this. The reason for their 
disagreement arises from the fact that there is no determination on these things 
except itihdd and a comparison of things that they agreed upon with those 
they disputed. 

They also disagreed over whether it is permitted to the mu‘takif to stipulate 
an act that is prevented by the. #tikaf in order that his stipulation may benefit 
him in making it permissible, like the stipulation of attending a funeral or some 
other thing. The majority of the jurists maintain that such stipulation is of no 
avail, and if he commits that act his ¢kafis nullified. Al-Shafi‘l said that his 
stipulation does benefit him. The reason for their disagreement comes from, the 
similarity between itikaf-and hay, as both are kinds of worship that prevent 
the undertaking of many permissible acts. Stipulations in kajf were decided’ 
upon, by those who upheld them, on the basis of the tradition of Daba‘a that 
the Messenger of Allah (God’s peace and blessings be upon him) said to her, 
“Form the.ntyya of kajj and stipulate to free yourself from the kajj restrictions 
where you encountered me”. But the (operation of the) principle is disputed in 
kajj. Thus, there is weakness in this analogy in the view of the opposing 
contender. 

They disagreed when the person stipulates continuity in the vow or when 
continuity itself is binding. Iñ an unqualified vow, for those who uphold it, 
what are the things by which the i%ikaf is interrupted and is either renewed 
or is continued, for example, illness. Some of them said that if illness cuts off 
the *tikaf the mu‘takif can resume it (from the point of interruption). This is 
the opinion of Malik, Abū Hamifa, and’ al-Shafi‘t. Some of them said that he 
is to start the #t#kaf from the beginning, and this is the opinion of al-Thawri. 
There is no disagreement, as fas as I know, that a menstruating woman 
continues (from the point of interruption). They disagreed on whether she is 
to move out of the mosque. Similarly, they disagreed on when the mu‘takif 
suffers a fit of insanity or faints, whether he is to continue (later) or to start 
again on recovering. The reason for their disagreement on this topic is that 
there is nothing determined on it through transmission. Thus, disputes arise 
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on the basis of their comparisons between what they agreed upon and what 
they disputed, that is, what they agreed upon in this worship or in those kinds 
of worship in which continuing after interruption is stipulated like the fast of 
one attaining the period of purity and others like it. 

The majority maintain that if a voluntary itkaf is cut off without an excuse 
gad@ is obligatory in it, because of the tradition “that the Messenger of Allah 
(God’s peace and blessings be upon him) intended to observe i‘tikaf in the last 
ten days of Ramadan, but he did not, and, therefore, observed itikaf in ten 
days of Shawwal”. In the case of an obligatory itikaf due to a vow, there is no 
dispute about its gad@, as far as I think. 

The majority maintain that the it%kaf of a person who commits a grave sin 
is cut off. 

This is all that we sought to establish about the principles and rules of this 
subject, Allah is the Grantor of success and support, and prayers and blessings 
upon our master Muhammad, his family, and his companions. 


| IX 


THE BOOK OF HAJJ 
(PILGRIMAGE TO MECCA) 


The discussion in this book is related to three categories. The first category 
comprises things that form the preliminaries of this worship, and' whose 
identification is necessary for practising this worship. The second category is 
about things that constitute the elements (arkan), and these are prescriptions to 
be acted upon themselves and things that are to be relinquished. The third 
category is about things that relate to associated matters, and these are the 
ahkam for the acts. In fact, each worship can be found: to be constituted by 
these three categories. 


sy 


9.1. The First Category 


This category comprises two things: the identification of the obligations and 
the conditions, and the person for whom it is obligatory and when. 

There is no dispute about its obligation, because of the words of the Exalted, 
“And pilgrimage to the House is a duty unto Allah for mankind, for him who 
can find a way thither”. The conditions of the obligation are of two kinds: 
conditions of validity and the conditions of obligation. There is no dispute among 
the jurists that the conditions of validity include (professing the faith of) Islam, as 
pilgrimage by a person who is not a Muslim is not valid. They disagreed about its 
validity when performed by a minor (sabi). Malik and al-Shafi‘t maintained that it 
is permissible (and valid), while Abū Hanifa prohibited it. 

The reason for the disagreement stems from the conflict of a tradition with 
the principles. Those who permitted it acted on the basis of the well known 
tradition of Ibn. ‘Abbas, which is recorded by al-Bukhari and Muslim, and it 
contains the words, “A woman raised a young boy toward the Prophet (God’s 
peace and blessings be upon him) and said, ‘Is there hajj for him, O Messenger 
of Allah?’ He said, ‘Yes, and there is reward for you’ ”. Those who disallowed 
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this relied on the principle that worship is not valid if performed by one 
lacking discretion. 

Malik’s disciples also differed about the validity of its performance on behalf 
of an infant. There is no dispute about the validity of its performance by one 
whose performance of prayer is valid, which corresponds to what the Prophet 
(God’s peace and blessings be upon him) said, “From seven to ten”. 

The conditions of obligation include being a Muslim, in accordance with the 
opinion that the disbelievers are addressed by the laws of Islam.2*’ There is 
no dispute about the stipulation of ability (both physical and financial) for this, 
because of the words of the Exalted, “For him who can find a way thither”? 
Though there is a disagreement over the details of this (ability) it is generally 
considered to be of two kinds: direct and by delegation. In direct ability there 
is no disagreement among the jurists that its conditions are bodily ability, 
financial ability, and security. They disagreed about the details of bodily and 
financial ability. Al-Shāfi‘T, Abū Hanīfa, and Ahmad, and this was the view of 
Ibn ‘Abbas and Umar ibn al-Khattab, held that the conditions for these are 
food provisions and the ‘availability of transportation. Malik said that for the 
person who is able to walk the availability of a riding animal (a means of 
transportation) is not a condition of obligation and pilgrimage is obligatory for 
him. Likewise, surplus is not a condition for ability, in his view, if the person 
is able to earn a living on the way even if he has to beg. 

The reason for this disagreement arises from the conflict between the 
tradition (which is) laid down for the elaboration of ability and the general 
implication of its words. This is so as a tradition from the Prophet (God’s 
peace and blessings be upon him) is laid down that “he was asked, ‘What is the 
ability (to perform the pilgrimage)?’ He said, ‘Food provisions and a riding 
animal”. Abū Hanifa and al-Shafi‘l interpreted this to apply to everybody, 
while Malik interpreted it to apply to a person who was not able to walk and 
also did not have the strength to eke out a living on the way. Al-Shafi‘ 
formed this opinion as it is his method that if an unelaborated text occurs in 
the Quran and then a sunna is laid as an elaboration of this unelaborated 
word it is not possible to avert the elaboration. 

With respect to its obligation through ability by delegation, Malik and Abii 
Hanifa maintain that delegation is not binding, even when that ability is there, 
if the inability for direct performance exists. Al-Shafi‘f maintains that it is 
binding, thus, for a person who- possesses sufficient wealth with which 
someone other than he can perform the pilgrimage, if he himself cannot 
perform it physically, then that person must perform it on his behalf. But if 
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someone is found who can perform it on his behalf with his own wealth and 
physical ability, like a brother or next of kin, his liability is dropped. This is an 
issue that they termed ma‘dub (incapacitated person), who is a person who 
cannot be seated on the riding animal. In his view, if a person dies without 
performing the pilgrimage, it is binding upon his heirs to set something from 
his estate with which some person can perform the pilgrimage on-his behalf. 

The reason for disagreement over this arises from the conflict of analogy 
with a tradition. Analogy dictates that acts of worship cannot be performed by 
one person on behalf of another by delegation, thus, no one prays on behalf of 
another nor does one pay zakāt in another’s place. The tradition opposing this 
is the well-known tradition of Ibn ‘Abbas recorded by the two shaykhs (al- 
Bukhari and Muslim), and it reads “that a woman from Khath@am said to the 
Messenger of Allah (God’s peace and blessings be upon him), ‘O Messenger of 
Allah, kajj is an obligation prescribed for His servants, but I find my father an 
old man who cannot sit firmly on a riding animal. Should I then perform the 
hajj for him?’ He said, ‘Yes’ ”. This was the case of a living person. In the case 
of a dead person there is a tradition that was recorded by al-Bukhari, which is 
also from Ibn ‘Abbas, who said, “A woman from Juhayna came up to the 
Prophet (God’s peace and blessings be upon him) and said, ‘O Messenger of 
Allah, my mother made a vow to perform kajj, but she died, so should I 
perform it on her behalf?’ He said, ‘Perform the pilgrimage for her. Do you 
think that if she had a debt would you not pay it off? The debt of Allah has a 
prior claim for satisfaction’”. There is no dispute among the Muslim jurists 
that it is voluntary when performed for another, the disagreement is about its 
performance as an obligation. 

In this topic, they disagreed about the person who performs kajf for 
someone else, who may be living or dead, as to whether it is a condition for 
him that he should have performed kay himself. Some of the jurists held that 
this is not a condition, but if he has performed the obligation for himself that 
would be better. This was Malik’s opinion for the person who performed hay 
on behalf of a dead person, for in his view ajj for a person who is living is not 
valid. The other jurists held that it is a condition that he should have 
performed the obligation for himself. This was the opinion of al-Shafi‘t and 
others besides him, and if a person, who had not performed kajj for himself, 
did perform kajj for another it would be converted to a personal performance. 
The reliance of these jurists is upon the tradition of Ibn ‘Abbas “that the 
Prophet (God’s peace and blessings be upon him) heard a man’ pronouncing 
the talbiya on behalf of someone called Shubrama. He said, ‘And who is this 
Shubrama?’ The man replied that he was his brother or (he said) his close 
relative. He said, ‘Have you performed hag for yourself? The man said, ‘No’. 
He said, ‘Perform kajj for yourself first and then for Shubrama’”. The first 
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group of jurists objected to this tradition as it was narrated as mamguf up to 
Ibn ‘Abbas (i.e. the isnad (chain) did not contain: the name of the 
Companion’s disciple). 

They also differed, in this topic, about a person who offers himself for a 
wage to perform faj on behalf of someone else. Malik and .al-ShafiT 
disapproved of this, but said that if it happens it is permissible. Aba Hanifa 
did not permit it. He relied on the argument that the purpose was to seek 
nearness to Allah and wages are not allowed for that. The argument of the first 
group was the consensus about the permissibility of earning wages for writing 
the mushaf and for the construction of mosques, which are also one way of 
seeking nearness to Allah. Hiring during kajj, in Malik’s view, is of two kinds. 
The first is what his disciples called the balagh, whereby a person offers his 
services for a wage.that would be enough to provide the (required) provision 
and a riding animal. If that wage falls short of the dalagh he is to be paid what 
would be enough, and if an excess is left over he is to return it. The second is 
the customary hiring whereby something falling short is to be made up by him 
and if there is an excess it belongs to him. The majority maintain that kajj is 
not binding upon a slave until he is manumitted, but some of the Zahirites 
make it obligatory for him. 

This is all about the person on whom this worship is obligatory and about 
the person whose performance is valid. 

With respect to the time when it becomes obligatory, they disagreed whether 
the.command necessitates immediate or delayed: compliance??? Both opinions 
are attributed to Malik and his disciples. The apparent opinion of the later 
jurists of his school is that it is delayed, but -his disciples from Baghdad said 
that it is immediate. Reports from Abii Hanifa and his disciples differ, but 
their preferred opinion is that it is immediate. Al-Shafil said that it is spread 
out over a period of time. The reliance of those who say that it spreads over a 
span of time (is not immediate) is that ajj became obligatory years before the 
Prophet (God’s peace and blessings be upon him) performed the hay. If it 
required immediate compliance the Prophet (God’s peace and blessings be 


239 This issue appears to be based on the discussion in usé/ al-figh whether an unqualified command 
requires immediate or delayed compliance. The author after discussing the details of the issue asserts that it 
is not actually based on this, but a little explanation of the discussion in ugi? al-fiqh might help. The question 
becomes somewhat technical in legal theory and it is better to give one example to clarify it. Take the case of 
the zuhr prayer that may be observed during a period of time that is longer than the time required for the 
performance of the prayer, unlike the maghrib prayer for which the time span is just sufficient for prayer. If 
the time of the zwhr prayer has coiniienced and, say, that half an hour later there is a person, who has not 
yet prayed, goes on a journey. The question is whether the ahkâm of the traveller will apply to this person 
for this particular prayer? If we say that the command requires immediate compliance, the person becomes 
liable for the full prayer as soon as it was time for the prayer, but if the compliance is delayed the akkdm of 
the traveller would apply. 
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upon him) would not have delayed the performance of his fajj. If he had done 
so because of an excuse he would have explained it. The argument of the other 
group is that if it is specific to a particular time, the principle would be to 
attribute sin to the person who relinquishes it till the time passes, the basis (for 
the analogy) being the time of prayer. The distinction between this and the 
command for prayer, in the view of the second group, is that its obligation is 
not renewed from moment to moment and in prayer it is renewed every 
moment. On the whole, those who held the initial time of obligation in kajj, as 
applicable to an individual who has the ability (for performance), to be similar 
to the initial time of prayer said that compliance is delayed, while those who 
held it to be similar to the last time of prayer said that compliance is 
immediate, The reason for holding it to be similar to the last portion of the 
time of prayer is that it is terminated with the advent of the time in which his 
act is not valid, just as the time of prayer is terminated with the advent of time 
in which the worshipper is not considered to be offering his prayer as ‘ad@. 
These jurists also argue on the basis of the risk that becomes associated with 
the postponement to another year because of the greater possibility of death 
occuring during a longer period. They maintain that this is different from the 
case of delay in prayer from its first time to its last, as the likelihood of the 
person’s death within that short time is far less than it is within a year. Perhaps 
they may add that delaying prayer within its fixed period does not separate the 
worshipper from the chance to perform the prayer as ‘ada’, but delay in this 
case of kajj leads to the expiry of its period and the start of a much longer 
period in which the performance of this worship is not valid. This is not 
similar to the case of the unqualified command, because in the unqualified 
command, in the view of those who maintain that it implies liberty of delayed 
compliance, a delay in performance does not lead to the advent of a time in 
which the required worship is not valid, as it does in the case of hag when it is time 
for it and the subject postpones it to the future. The disagreement, then, on this 
issue does not belong, as has been assumed, to the category of their dispute 
whether an unqualified command necessitates immediate or delayed compliance. 

They disagreed, within the topic, whether it is a condition for the obligation 
of kajj on a woman that she must have a husband or a dhū mahram (a relative 
of the prohibited degree for marriage) who is willing to accompany her on the 
journey for kajj. Malik and al-Shafil said that this is one alternative condition 
for the obligation. The other alternative is for a woman to go for kajj with a 
trustworthy female companion. Abū Hanifa, Ahmad, and a group of jurists 
said that the availability of a willing husband or a mahram is a condition for the 
obligation. G 

The reason for the disagreement arises from the conflict of the command for 
kajj and of taking up travel for it with the proscription about a woman’s 


THE BOOK OF HA#7 (PILGRIMAGE TO MECCA) 379 


travelling alone without her husband or a mahram. This is so as it is 
established from the Prophet (God’s peace and blessings be upon him) through 
Abu Sa‘id al-Khudri, Abū Hurayra, Ibn ‘Abbas, and “Umar, that he said 
“Jt is not permitted for a woman, who believes in Allah and the Last Day to 
travel without a dhū mahram”. Those who gave predominance to the generality 
of the command of kay said that she may travel for kajj even when she is not 
accompanied by a dha mahram (but with a trustworthy group of women). 
Those who restricted the general implication with this tradition, or held that it 
is an elaboration of “ability”, said that she is not to travel for kajj, unless she is 
accompanied by a dhū mahram. 

We have now spoken about this rite, which is called ajj, regarding the basis 
due to which it becomes obligatory, and for who and when. In this section 
there remains the discussion of the rite known as umra. A group of jurists 
said that it is obligatory. This was the opinion of al-Shafi‘l, Ahmad, Abi 
Thawr, Abū Ubayd, al-Thawri, al-Awza‘i, and it was the opinion of Ibn 
‘Abbas and Ibn ‘Umar from among the Companions, and also of a group of 
the Tabi‘tin. Malik and a group of jurists said that it is a sunna. Abū Hanifa 
said that it is voluntary, which was also the opinion of Abū Thawr’” and 
Dawid. Those who maintained that it is obligatory argued on the basis of the 
words of the Exalted, “Perform the pilgrimage and the «mra for Allah,”2*! 
and also on the basis of the reported traditions. One of these is the report from 
Ibn Umar from his father, who said, “A Bedouin, who had a fair 
countenance and was wearing white clothes came up to the Messenger of Allah 
(God’s peace and blessings be upon him) and said, ‘What is Islam, O 
Messenger of Allah?’ He replied, “That you testify that there is no god but 
Allah, that Muhammad is His messenger, and you establish prayer, pay the 
zakat, fast the month of Ramadan, perform the pilgrimage and the umra, and 
wash yourself free of impurities’”. ‘Abd al-Razziq has mentioned that 
“Ma‘mar informed us on the authority of Qatada, who used to relate that 
when the verse ‘And pilgrimage to the House is a duty unto Allah for 
mankind, for him who can find a way thither’, 242 was revealed the Messenger 
of Allah (God’s peace and blessings be upon him) said, ‘The two, the kajj and 
the mra, anyone who performs them has fulfilled the obligation’”. It is 
related from Zayd ibn Thabit from the Prophet (God’s peace and blessings be 


40 There appears to be an error here as the author mentions the name of Abū Thawr among those who 
consider it to be obligatory. This cannot be confused with the name of al-Thawri, as his name is mentioned 
in that opinion too. 

M Quran 2 : 196. Pickthall’s translation has been changed here slightly as he translates it as, “Perform. 
the pilgrimage and the visit (to Mecca) for Allah”. This version does not place enough emphasis on the word 
‘umra which is important for the discussion. 

*? Quran 3 : 97. 
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upon him) that he said, “The fag and the ‘umra are two obligations, 
and there is no harm for you with whichever you commence”. It is related 
from Ibn ‘Abbas that umra is obligatory, and some have attribute this 
statement through an isnad to the Prophet (God’s peace and blessings be upon 
him). 

The argument of the other group of jurists, who hold that it is not 
obligatory, is based on authentic and well-known traditions that have been laid 
down about the number of the obligations in Islam and that do not mention 
the ‘umra. An example is the tradition of Ibn Umar, “Islam is structured 
upon five things”, in which he mentioned the pilgrimage alone. There is also 
the tradition of the one asking what Islam is, and in some of its versions are the 
words, “that you perform the pilgrimage to the House”. Perhaps, these jurists 
also said that a command implying completion (as it appeared in the Quranic 
verse 2 : 196 quoted above) does not give rise to an obligation, as it means that 
once an obligation or a sunna act is started, it should be completed and not cut 
off. The jurists who maintained that it is a sunna, also argued on the basis of 
traditions. These include the tradition of al-Hajjaj ibn ‘Arta from Muhammad 
ibn al-Munkadir from Jabir ibn ‘Abd Allah, who said, “A man asked the 
Prophet (God’s peace and blessings be upon him) about the mra, whether it 
was obligatory? He replied, ‘No, but if you perform the «mra it is better for 
you”, Abū “Umar ibn ‘Abd al-Barr said that this is not persuasive insofar as 
he was the sole narrator. 

Perhaps, those who maintained that it was voluntary argued on the basis of 
what is related from Abii Salih al-Hanafi, who said, “The Messenger of Allah 
(God’s peace and blessings be upon him) said, ‘Hay is obligatory and tumra is 
voluntary’”. This, however, is a munqati: tradition. 

The reason for the disagreement stems thus from the conflict of traditions 
on the subject, and the vacillation of the command requiring completion 
between whether or not it’ gives rise to an obligation. 


9.2. The Second’ Category 


This covers the identification of the acts of this worship (Aaj), namely its basic 
elements, as well as the discussion of acts to be avoided during the period of its 
performance. This worship, as we have said, is of two types: kajj and ‘umra. 
Hajj itself is of three types: ifrad,™ tamattus?“ and gqirān?® All these 


243 That is, to start with hajj and perform the umra afterwards. 

4 To start with the umra, then wait for the start of kajj, enjoying the acts prohibited during hag in’ 
the meantime. 

24 To combine both kajj and mra. 
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consist of determined acts (to be performed) at determined locations and at 
determined times. Some of these are obligatory, while some are not, along with 
things to be avoided during these acts, each one of which has determined 
ahkam (to be applied) either at the time of a breach or on the occurrence of an 
obstacle. 

This category is, therefore, divided first into a discussion of the acts (to be 
performed) and a discussion of the things to be avoided. The third category 
will include the discussion of the.akkam. 

We begin, then, with the acts (of this worship). Some of these acts are 
stipulated for these four kinds of rites, that is, for the three types of kajj and 
for umra, while some are specific to individual types. We begin the discussion 
with the acts common to them and will then move to what is specific to the 
individual types. We say: The first of the acts in kajj and ‘umra is the act 
known as the ikram. 


9.2.1. Chapter 1 Discussion of the Conditions of Ihrām 


The first condition for the ihram?” is that of location and time. The locations 
are what are called the mamagqit of hajj. We will begin the discussion with 
these. The jurist generally agree that the mawdagit are where the thram 
(intention to start the Aaj as well as wearing the haz attire) is to be formulated. 
For the people of Medina the location is Dhū al-Hulayfa, for the people of 
Syria it is al-Juhfa, for the people of Najd it is Qarn, and for the people of 
Yemen it is Yalamlam, because all this is established from the Messenger of 
Allah (God’s peace and blessings be upon him) in the tradition of Ibn “Umar 
and others. They disagreed about the migat for the people of Iraq. The 
majority of the jurists ofthe provinces maintain that the migat for them is 
Dhat Trq. Al-Shafi‘t and al-Thawri said that if they adopt the ihram at al- 
‘Agiq it would be preferable. They disagreed as to who had determined this 
location for them. A group of jurists said that it was Umar ibn al-Khattab. 
Another group of jurists said that, in fact, it was the Messenger of Allah 
(God’s peace and blessings be upon him) himself who determined the location 
for the people of Iraq to be Dhat Irq or al-‘Aqiq. This has been related in 
traditions from Jabir, Ibn ‘Abbas, and ‘Aisha. 


ae Ihram is the ceremonial status of the pilgrim from the moment he starts the niyya for hajj—meaning 
the Aajj attire—until he completes all the pilgrimage rites and is released from the kajj restrictions. In this 
state he is described as a muhrim. [hram also denotes the forming of the niyya for kajj in addition to denoting 
the kajj attire. 
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The majority of the jurists maintain that the person who misses these points, 
though he has in mind.to go through the ikraém and does so after crossing them 
is liable for atonement by slaughtering (of an animal) (dam). Some of these 
jurists said that if he returns to the migat and performs the ihrām there the 
liability for atonement is dropped. Al-Shafi‘t is one of these jurists. Some of 
them said that the liability for atonement is not dropped even if he returns. 
This was Malik’s opinion. One group said that there is no atonement for ‘him. 
Another group said that if he does not return to the migat his kajj becomes 
invalid and that he should return and begin the rites of the ‘umra. This is 
discussed fully in the chapter dealing with the akkam. 

The majority of the jurists maintain that the person whose residence is 
nearer (Mecca) -than the migat, the migat for his ihrdm is his residence. They 
disagreed whether there is greater merit for the pilgrims to begin: the process 
of thram from their residences or from the migat if their residences are nearer 
to Mecca than the migat. A group of jurists said that it is better for such a 
person to start from his residence, and that to start from the migat in their case 
is an exemption. This was the opinion of al-Shafi‘t, Abū Hanifa; al-Thawri, 
and a group of jurists. Malik, Ishaq, and Ahmad said that to start from the the 
mawagit is better. The reliance of these jurists is on the preceding traditions 
and (on the argument) that it is a sunna established by the Messenger of Allah 
(God’s peace and blessings be upon him) and is therefore better. The reliance 
of the other group is on the argument that the Companions—Ibn ‘Abbas, Ibn 
Umar, Ibn Mas‘id, and others—started the process of the ihrdm from the 
migat. They said that they (the Companions) knew better the sunna of the 
Prophet (God’s peace and blessings be upon him). The principles of the 
Zahirites imply that it is not permitted to commence the tkraém from any place 
other than the migat, unless an authentic consensus indicates the contrary. 

They disagreed about the person who does not commence the thram from 
the migdt assigned to his region and starts instead from another migat, like a 
resident of Medina relinquishing Dhii al-Hulayfa and starting from al-Juhfa. A 
group of jurists said that he is liable for atonement by slaughtering an animal 
(dam). Those who held this opinion are Malik and some of his disciples. Abu 
Hanifa said.that there is no liability for him. The reason for the disagreement 
is whether it is one of the rites the relinquishment of which makes a person 
liable for atonement by slaughtering an animal (dam). 

There is no disagreement that it is binding upon a person who passes by 
these locations, when he intends to perform the fay or the ‘umra, to 
commence the thram there. In the case of persons who do not intend to 
perform these rites, but pass by the locations, a group of jurists said that it is 
binding on them to adopt the i#rdm, except those who do so very frequently, 
like woodcutters and other similar people. This was Malik’s opinion. Another 
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group of jurists said that this is not binding on any person except.those who 
intend to.perform the kajj or the umra. All this is in the case of persons who 
are not residents of Mecca. 

The residents of Mecca adopt the ikrdm from their residences, in case of the ` 
hay. In the case of the ‘umra, they go outside the boundaries of the Haram 
(hill), and that is necessary. With respect to the time when the residents of 
Mecca are to adopt the ihram, it is said that they do so when they sight the 
new moon (of Dhu al-Hijja), and it is said when the pilgrims start moving 
toward Mina (on the eighth of Dhū al-Hijja). This is the (discussion of the) 
migat with reference to location, which is stipulated for the different types of 
this worship. 


9.2.2. Chapter 2 Discussion of the Migdt of Time 


The migat of time is also determined for the the three types of kajj. It is the 
period comprising Shawwal, Dhū al-Qa‘da, and the first nine days of Dhiu al- 
Hijja, by agreement. Malik said that it is a total of three months. Al-Shāfi‘ī 
said that it consists of the two first months and the first nine days of Dhū al- 
Hijja. Abū Hanifa said that it is the two months plus the first tep days of Dhū 
al-Hijja. , 

The evidence for Malik’s opinion is the generality of the words of the 
Exalted, “The pilgrimage is (in) the well-known months”, 247 implying that 
this applies to all the days of Dhi al-Hijja as it does to all the days of Shawwal 
and Dhii al-Qa‘da. The evidence of the second group is the termination of the 
ritual state of ihram before the completion of the third month by the 
completion of all its obligatory acts, The implication of the dispute is the 
(permissibility of) delaying of the of the tawdf al-ifada (the obligatory final 
circumambulation of the Kaba) till the end of the month. 

Malik disapproves a person’s commencing the ikram.before the months of 
hajj, but such commencing of the thrdm is valid in his view. Other jurists 
maintain that the skrdm of this person is not valid. Al-Shafi‘f said that his 
thram is to be converted to the ikrām for ‘umra. Those who held this to be 
similar to the time for prayer said that it is not effective before time. Those 
who: relied upon the ‘general implication of the words of the Exalted, 
“Complete the performance of the pilgrimage and the umra for Allah”,?"* said 
that whenever he starts the ihram it takes effect, for he is coltmnandel to 


47 Quran 2 : 197. 
248° Quran 2 : 196. Pickthall’s translation changed. 
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complete (the pilgrimage). Perhaps, they held kajj in this context to be similar 
to mra and held the migat of time to be similar to those of umra. Al- 
Shafi‘i’s opinion is based upon the argument that whoever undertakes an act 
of worship in a time that pertains to an identical worship the worship is 
converted to the identical form, like one fasting after a vow during Ramadan. 
There is disagreement over this principle in the School (Malik’s). 

The jurists agreed that ‘umra is permissible at any time of the year, as in 
the days of jahiliyya it was not performed during the days of kajj (but during 
the rest of the year), which is the meaning of the saying of the Prophet (God’s 
peace and blessings be upon him), “Umra stands merged in the kajj up to the 
Day of Judgment”. Abū Hanifa said that it is permitted throughout the year, 
except on the day of “Arafa, the day of sacrifice, and the days of tashriq when 
it is considered disapproved. 

They disagreed about its repetition in a single year. Malik considered one umra 
as desirable every year but disapproved the performance of two or three in one 
year. Al-Shafit and Abu Hanifa held that there is no abomination in this. 

This, then, is the discussion of the conditions of the :#rdm pertaining to time 
and location. It is necessary after this to move to the discussion of the iram, 
but before that it is essential to- talk about the things to be avoided by the 
person in the ritual state of the :hram. Thereafter, we will talk about the 
specific acts of the person in a ritual state of the s#ram until he is released from 
it and these are all the acts that are to be observed or are to be shunned 
relinquishments of kajj. We shall then take up the ahkam of vitiation due to 
the commission of a prohibited act or the relinquishment and abuse of a 
required act. We, therefore, begin with the relinquishments. 


9.2.3. Chapter 3 Discussion of the Acts to be Avoided 


These are ordinarily permissible acts that are not permitted to a person in the 
ritual state of ihram. The source for this topic is what is established through 
the tradition of Malik from Nafi from ‘Abd Allah ibn Umar “that a man 
asked the Messenger of Allah (God’s peace and blessings be upon him), ‘What 
kind of clothes does a person in a ritual state of izrdm wear?’ The Messenger of 
Allah (God’s peace and blessings be upon him) said, ‘You should neither wear 
shirts, nor turbans, nor trousers, nor hooded cloaks, nor shoes, unless a person 
does not find sandals for then he may wear shoes after cutting them below the _ 
ankles. And do not wear any clothing which has been touched (dyed) by 
saffron or wars (yellow dye)”. 

The jurists agreed upon some of the akkam laid down in this tradition and 
they disagreed about some. Those that they agreed upon are that the person in 
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the ritual state of skram should not wear a shirt or any other thing mentioned 
in this tradition nor anything that is similar, that is, stitched’ clothing. This is 
specific for men, that is, wearing stitched clothing, and there is no’harm if a ' 
woman wears a shirt, coat, trousers, shoes, and a head-cover. ; 

They differed about the person who does not find anything other than 
trousers. Is he to wear them? Malik and Abū Hanīfa held that he is not 
permitted to wear trousers and if he does so he atones for it. Al-Shāfi'ī, al- 
Thawri, Ahmad. Aba Thawr, and Dawid said that there is no liability upon 
him if he cannot find a loin-cloth. The reliance in Malik’s opinion is upon the 
apparent meaning of the preceding tradition of Ibn “Umar. He said that had 
there been some exemption in this the Messenger of Allah (God’s peace and, 
blessings be upon him) would have expressed: it as he did in the case of shoes. 
The reliance of the other group is upon the tradition of ‘Amr ibn Dinar from 
Jabir and Ibn ‘Abbas, who said, “I heard the Messenger of Allah (God’s peace 
and blessings be upon him) saying, “Trousers are for the person who does not 
find a loin-cloth and shoes for one who cannot find sandals’ ”. ü 

The majority of the jurists permit the wearing of shoes that have been cut 
down for a person who cannot find sandals. Ahmad said that it is permitted to 
a person who cannot find sandals to wear shoes that have not been cut, and 
this by relying upon the unqualified implication in the tradition of Ibn 
‘Abbas. ‘At? said that in cutting them down there is waste and Allah does 
not like waste. They differed about the person who wears cut down shoes 
when sandals are available. Malik said that he has to make atonement, and 
this was also the opinion of Abū Thawr. Abū Hanifa said that there is no 
atonement for him. Both views are related from al-Shafi‘l, and we shall 
mention this in the discussion of the ahkam. 

The jurists agreed unanimously that the person in the state of thram is not to 
wear clothing that is dyed with wars or saffron, because of the words of the 
Prophet (God’s peace and blessings be upon him) in the tradition of Ibn 
Umar, “And do not wear any clothing which has been touched [dyed] by 
saffron or wars [yellow dye]”. They disagreed about clothing dyed with 
safflower. Malik said that there is no harm in that as it is not a perfume. Abū 
Hanifa and al-Thawri said that it is a perfume and there is ransom (fidya) 
for using it. The evidence for Abii Hanifa is what Malik has recorded from 
‘Alt “that the Prophet (God’s peace and blessings be upon him) prohibited 
the wearing of gassiy (a silk striped garment) and a garment dyed with 
safflower”. 

They agreed that the ihrdém of a woman pertains to her face. She is to cover 
her head and hair and that she should let her head covering hang a little in 
front of her face so that she is veiled from the view of:men; in accordance with 
what is related from ‘A?isha, who said, “We were accompanying the 
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Messenger of Allah (God’s peace and blessings be upon him) ‘and were in the 
ritual state of ihram. When a rider would pass by us we would pull down our 
head-garments.a little in front of our faces from over the head, and when the 
rider had passed we would lift-it”. There is no narration about the covering of 
their faces, except what has been related by .Malik from Fatima bint al- 
Mundhir, who said, “We.used to veil our faces while wearing the thrém along 
with Asm? daughter of Abū Bakr al-Siddiq”. 

They disagreed about the covering of the face by a man in a state of ihrdm 
after they agreed unanimously that he is not to cover his head. Malik has 
related from Ibn “Umar that the part of the head above the chin is not to be 
covered by a man in the state of ihram. This was the opinion of Malik. It is 
also narrated from him that if he does this and does not uncover it up to its 
proper place he is to pay ransom: Al-Shafi‘i, al-Thawri, Ahmad, Abū Dawid, 
and Abū Thawr said that a person wearing the ifram may cover his face up to 
the eyebrows. This is related from the Companions: from “Uthman, Zayd ibn 
Thabit, Jabir, Ibn ‘Abbas, and Saíd ibn Abr Waqqāş. 

They disagreed about the wearing of gloves by a woman. Malik said that if a 
woman wears gloves she is liable for ransom. Al-Thawri made an exemption in 
this, which is. related from ‘A’isha. The evidence for Malik is what has been 
related by Abū Dawiid from Prophet (God’s peace and blessings be‘ upon him) 
“that he proscribed the wearing of veils and gloves”. Some of the narrators 
report it with the chain stopping at Ibn “Umar, and some narrators report it 
with a complete chain, that is narrate it from the Prophet (God’s peace and 
blessings .be upon him). 

These are their well-known agreements and disagreements over (the 
pilgrim’s) clothing. The basis of all this is their dispute over the analogies 
constructed for the unexpressed cases from those that are expressly mentioned, 
their dispute over ‘the possible interpretations of the text, and whether or not 
such -text is authentic. 

The second item in the things to be avoided is perfume. The jurists agreed 
that all kinds of perfume are to be avoided during Aaj and “umra by the 
pilgrim so long as he is in a state of thraém. They disagreed about its 
permissibility for the muhrim at the time when he is about to form the niyya 
the :kram, so that its effect may remain after he has entered into the state of 
ihrām. Some jurists disapproved of it, while others permitted it. Included in 
those who disapproved it is Malik, who related it from Umar ibn al-Khattab. 
It is also the opinion of Uthman, Ibn Umar, and a group of the Tabi‘in. 
Those who permitted it include Abū Hanifa, al-Shafi‘i, al-Thawri, Ahmad, 
and Dawid. The evidence for Malik, by way of transmission, is the tradition 
of Safwan ibn Yala that has been recorded in the Sahihayn, and it includes: 
the words, “A man came to the Prophet (God’s peace and blessings be upon 
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him) donning a tunic and wearing perfume. He said, ‘O Messenger of Allah, 
what do you think about a man in a state of ihram for the “umra who wears.a 
tunic and has ‘applied perfume?’ It was then that a revelation was sent down to ' 
the Messenger of Allah (God’s peace and blessings be upon him), and when he ` 
had recovered he said, ‘Where is the questioner who asked about the Sumra-a 
short while ago?? The man was found and brought to him. The Prophet 
(God’s peace and blessings be upon him) said, ‘As for the perfume that you 
have on, wash it away from yourself three times. The tunic you should take 
off, and then do for the “ra what you do for your ha”. I have 
summarized the tradition and have mentioned its essential meaning. 

The reliance of the other group is on what is related by Malik from 
Aisha, who said, “I used'to apply perfume to the head of the Messenger of 
Allah (God’s peace and blessings be upon him) for his #kram before he had 
started the process of the itram, and also when he was not in a state of ihrām 
and was about to. perform the circumambulation of the House”. The first 
group relied on the tradition related from ‘Aisha, who having heard about 
the rejection by Ibn “Umar of the use of perfume prior to the thrdm said, 
“May Allah have mercy on the father of ‘Abd al-Rahman, I perfumed the 
Messenger of Allah (God’s peace and blessings be upon him) and he visited his 
wives and then arose in the morning in a state of :hrdm”. They responded 
arguing that if he visited his wives, then, he must have taken a bath 
(afterwards), and only the smell of perfume remained upon him, not its 
substance. As aconsensus occurred’ (they added) that all things not permitted 
to the muhrim initially, like the wearing of clothing and killing of game, are not 
permitted to him during the state of ih7am, it becomes necessary that the ukm 
of its continuity be the same, that is, it should be true for perfume. The reason 
for disagreement, therefore, stems from the conflict of traditions on the topic. 

The third thing to be avoided is sexual intercourse. This is so as the Muslim 
jurists agreed that sexual intercourse with women is prohibited to the person 
performing the pilgrimage from the time that he assumes the state: of ihram, 
because of the words of the Exalted, “There is (to be) no lewdness nor abuse 
nor angry conversation on the pilgrimage”. 

The fourth thing prohibited is the removal of dirt, cutting hair, and killing 
lice, but they agreed that it is permitted’ for the person’ to wash his head 
because of a major impurity. They disagreed about the disapproval of washing 
his head due to a reason other than a major impurity. The majority said that 
there is no harm if he washes his head. Malik upheld the disapproval and his 


49 Quran 2 ; 197. 
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reliance is on the fact that ‘Abd Allah ibn Umar did not wash his head while 
he was a muhrim, except after a' nocturnal emission. The reliance of the 
majority is on what is related by Malik from ‘Abd Allah ibn Jubayr “that Ibn 
‘Abbas and al-Miswar ibn Makhrama disputed at al-Abwa# (the washing of 
the head by a muhrim). ‘Abd Allah said that a muhkrim may wash his -head, 
while al-Miswar ibn Makhrama said that a muhrim is not to wash his head. He 
said, ‘Abd Allah ibn ‘Abbas sent me to Abū Ayyub al-Ansari. I found him 
(he said) bathing between two props curtained with a cloth. I greeted him. He 
said, ‘Who is that?’ I said, “Abd Allah ibn Jubayr, ‘Abd Allah ibn ‘Abbas 
sent me to you to ask you how the Messenger of Allah (God’s peace and 
blessings be upon him) used to wash his head when he was in the state of 
thram’. Abū Ayyub then slapped on the cloth till I could see his head. He said 
to the person who was pouring water on him to pour it over his head. The 
person poured it over his head’ and he moved his head with his hands, taking 
them forwards and backwards. He then said, “This is how I saw the Messenger 
of Allah (God’s peace and blessings be upon him) doing it”. Umar also used 
to wash his head when he was ina state of shram and said, “It will only make it 
(hair) more ruffled”. It is recorded by Malik in al-Muwatta. Malik 
interpreted the tradition of Abū Ayyub al-Ansari to apply to (a bath because of 
a) major impurity. The evidence for him is their consensus that the muhrim is 
prohibited from killing lice, trimming hair, or removal of tafath, which is dirt, 
and the person who washes his head does all or some of these things. They 
agreed about the prohibition of the muhrim washing his head with marsh 
mallow. Malik and Abu Hanifa said that if he does this he has to pay ransom. 
Abii Thawr said that he is under no liability. 

They disagreed about entering a public bath. Malik disapproved this and 
held that whoever does this has to pay ransom. Abi Hanifa, al-Shafi‘t, al- 
Thawri, and Dawiid said that there is no harm in this. It is related through 
two channels from Ibn ‘Abbas that he entered the public bath: when-he was in 
a state of ihkram. It is better to disapprove entry into the bath as the muhrim is 
prohibited from removing dirt. 

The fifth thing that is prohibited is hunting. This is also agreed upon 
because of the words of the Exalted, “To hunt on land is forbidden you as long 
as ye are on pilgrimage” 2 and His words, “Kill no wild game while ye are 
on the pilgrimage”. : They agreed that the person in a state of ikrdm is not 
permitted to hunt nor to eat what he has hunted. They disagreed about 
whether it is permitted to the muhrim to eat game when someone not in the 
state of ihrām hunts it. There are thre opinions. According to one opinion it is 


250 Quran 5 : 96. 
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permitted for him to eat it without restriction. This was expressed by Abū 
Hanifa, and it is also the opinion of Umar ibn al-Khattab and al-Zubayr. One 
group said that it is prohibited for him under all circumstances. This is the’ 
opinion of Ibn ‘Abbas, ‘Ali, and [bn Umar, and it was also the opinion of 
al-Thawri. Malik said that as long as it has not been hunted for a muhrim or for 
those in thrdém generally it is permissible for him, but if it has-been hunted for 
a muhrim it is prohibited for each muhrim. 

The reason for disagreement emanates from the conflict of traditions about 
this. One of these is a tradition recorded by Malik from Abū Qatada “that he 
was with the Messenger of Allah (God’s -peace and blessings be upon him) 
when they were on one of the ways leading to Mecca when Abii Qatada stayed 
behind with some of the Prophet’s Companions who were in a state of ikram, 
while he was not. He noticed a wild ass and mounting on his horse asked his 
company to hand him his whip. They refused to do this so he asked them for 
his spear, which they also refused. He, then, took it himself and’ charging the 
wild ass killed it. Some of the Companions of the Messenger of Allah (God’s 
peace and blessings be upon him) ate of it while others did not. When they 
caught up with the Messenger of Allah (God’s peace and -blessings be upon 
him) they asked him about it and he said, ‘It was food that Allah fed you 
with”. Implying the same is the tradition of Talha ibn Ubayd Allah that is 
recorded by al-Nas@i that ‘Abd al-Rahman al-Tamimi said, “We were with 
Talha ibn Ubayd Allah and in a state of ihram. A gazelle was brought as a 
gift for him when he was sleeping. Some of us ate of it and when Talha woke 
up he approved of eating, and said, ‘We ate it along with the Messenger of 
Allah (God’s peace and blessings be upon him)’”. The second tradition is from 
Ibn ‘Abbas and has also been recorded by Malik that “a wild ass was brought 
for the Messenger of Allah (God’s peace and blessings be upon him) at al- 
Abwa” or at Waddin. He returned it to the person and said, ‘We would not 
wish to decline it, it is only that we are in a state of ihrām ”. 

There is another reason for the disagreement and that is whether the 
proscription is linked to eating the game itself, as distinct from whether the 
muhrim killed it or it was killed for him, or to the act of killing by the muhrim, 
or to a combination of both. Those who relied upon the tradition of Abu 
Qatada said that the proscription is related to eating along with the act of 
killing. Those who acted upon the tradition of Ibn ‘Abbas said that the 
proscription is related to each individual action. Those who adopted the 
method of preference in these traditioris either acted upon the tradition of Abū 
Qatada or on the tradition of Ibn ‘Abbas. Those who reconciled the traditions 
upheld the third opinion. They said that reconciliation is better and they 
supported this with the tradition related from Jabir from the Prophet (God’s 
peace and blessings be upon him) that he said, “Game from the land is 
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permitted to you when you are in a state of ihram as long as you have not 
hunted it and it has not been hunted for you”. 

They disagreed about the case of the person under duress whether he is to 
consume carrion or is to hunt in the state of thram, Malik, Abū Hanifa, al- 
Thawri, Zufar, and a group of jurists said that if he is under duress he may eat 
carrion or swine flesh without hunting. Abii Yiisuf said that he is to. hunt and 
eat, and’ he is obliged to make reparation. The first view is better for the 
blocking of the means'(to seek an unlawful end), while the view of Abu Yisuf 
reflects a better analogy, because this (carrion) is prohibited for itself and 
hunting is (temporarily) prohibited for some reason, and what is prohibited 
temporarily for a reason.is lesser in gravity than what is perpetually prohibited 
in itself. 

The Muslim jurists agreed that these five things are prohibitions of the 
ihram, but they differed about the marriage of the muhrim. Malik, -al-Shafi‘i, 
al-Layth, and al-Awza‘l said that a muhrim is not to marry nor give someone 
away in marriage. If he does that the marriage is void. This: is also the opinion 
of Umar, ‘Ali ibn Abi Talib, Ibn Umar, and Zayd ibn Thabit. Abu Hanifa 
and al-Thawri-said there is no harm if the muhrim marries himself or gives 
someone away in marriage. 

The reason for their disagreement arises from the conflict of traditions on 
the subject. One of these is related as a tradition from Uthmān ibn ‘Affan, 
who said; “The muhrim is not to marry nor give someone away in marriage, 
nor is he to make a marriage proposal”. ‘The tradition that opposes this is from 
Ibn ‘Abbas “that the Messenger of Allah (God’s:peace and blessings be upon 
him) married Maymiina when he was in a state of ihrām”. It is recorded by the 
compilers of the authentic traditions, except that it has been opposed by. a 
number of traditions from Maymiina (herself), who said “that the Messenger 
of Allah (God’s peacé and blessings be upon-him) married her when he was 
not in the state of ihrām”. It has been related from her through various 
channels from Abi Rafi, from Sulayman ibn Yassar, who was her mawla 
(client), and from Zayd.ibn al-Asamm. It is possible to reconcile the traditions 
by interpreting one to imply disapproval and the other to indicate 
permissibility. ‘ 

These are the well-known issues about what is prohibited to the:muhrim. As 
to when he is to be released from the status of ihrām, when the proscribed acts 
become permissible again, we shall mention it when discussing the acts of hajj. 
The state of :kram for the person performing the umra ceases after he has 
made the tawaf and the sa‘y, and had his.head shaved. They differed about the 
termination of-this state for those performing kajj, as will be coming up later. 
And now, as we have discussed the things to be avoided by the muhrim, we 
move to a discussion of his acts. 
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9.2.4. Chapter 4 Discussion of the Rites of Pilgrimage 


The persons in the ritual state of shram either perform the umra separately 
and the kajj separately (mufrid) or they combine the kajj and the ‘umra. He 
who intends to do both: may begin with the #ajj, in which case he is called a 
mufrid, or with the umra, in which case he is a mutamatti‘, or he. may 
combine both, and then he is known as a garin. It is necessary, initially, to 
separate,the three types of these rites and then to discuss what the muhrim does 
in each.one of these, and discuss what is specific to each of these types, if there 
is-something specific to them. We shall do the same thing after discussing the 
ihram with the acts of haz. 


9.2.4.1. Section I: Detailed discussion of the rites 


We say: ifrad (the method by which the pilgrim begins with hajj) is the type 
stripped of the characteristics of tamattu‘ and‘ qiran. It is, therefore, necessary 
that we first begin with a description of tamattu‘ and then follow it up with 
the description of gran. 


9.2.4.1.1. Discussion of tamaitu‘ 


We say: The jurists agreed that this is the kind of rite” that is implied in the 


words of the Exalted, “Then whosoever enjoyed freedom from .the’restriction 
of the tram by commencing with the “mra before.the kajj, (shall give) such 
gifts as can be had with ease”.”>3 This means that the pilgrim pronounces the 
talbiya for the ‘umra: from the appointed. locations (migat) during the: months 
of hajj. This is the case if his residence is beyond the Haram (otherwise he 
does so from his residence). He moves from there until he reaches the House 
(the Sacred Mosque) and makes the circuits around’ the Ka‘ba, performs the 
sa‘y, and. then has his hair shaved (or shortened) within these months. He is 
then no longer in the state of ihram though he is in Mecca. He will begin his 
hajj in the very same year and in these appointed! months without going back 
to his homeland, except what is related from al-Hasan. He said that he is to. be 
considered a mutamatti‘ even if he goes back to his homeland without 
performing the.fazj, that is, he is liable for the sacrifice of the mutamatts‘ that 
is mentioned in the words of the Exalted, “such blood sacrifice as can be had 
with ease”.>* He (al-Hasan) used to maintain that a umra during the days of 


282 Tamattut means that the mutamatts, after finishing the mra and- while waiting in Mecca to begin 
the žaj, can enjoy doing things that are forbidden to the muhrim. 

253 Quran 2 : 196. 
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kajj amounts to tamattu’. Tawiis maintained that the person who performs 
tumra before the months of hag and then stays on (in Mecca) till the kajj and 
performs it in the same year is also to be considered a mutamattt. 

The jurists agreed that a person who is not residing (permanently). in the 
(vicinity of) al-Masjid al-Haram is eligible for being a mutamatti., They 
disagreed about the resident of Mecca whether he is eligible for tamattu‘. 
Those who maintained that he is eligible agreed that there is no (obligation of ) 
atonement , because of the words of the Exalted, “That is for him whose folk 
are not present in the vicinity of al-Masjid al-Harém? 255 They disagreed as to 
who is resident in al-Masjid al-Haram, Malik said that they are the residents of 
the town of Mecca and those of Dhū Tuwa, as well as others whose residence 
is as far from Mecca as Dhū Tuwa. Abū Hanifa said that they are the persons 
who live withing the mawdgit and within Mecca. Al-Shafist said, at Egypt, 
that these are the persons who live up to a distance of two nights travel from 
Mecca, and this is the maximum distance of the mamagit. The Zahirites said 
that they are those who live within the boundaries of the Haram, while al- 
Thawri said that they are the residents of Mecca alone. 

Abū Hanifa said that tamattu‘ does not apply to the persons present at al- 
Masjid al-Haram. Malik considered this to be disapproved. The reason for 
their disagreement stems from their dispute over the minimum and maximum 
implication of “those present at al-Masjid al-Hardm”, therefore, there is no 
doubt that the-residents of Mecca are among “those present at al-Masjid al- 
Haram”, just as there is no doubt that those living outside the mamagit are not 
among them. 

This then is the well-known form of the method known as tamattu’. The 
meaning of famattu‘ is that the pilgrim benefited from the removal of the 
prohibitions of ihrām between the two rites and by the elimination of the need 
for making another journey for the kajj. 

There are two other kinds of tamattu‘ over which the jurists disagreed. The 
first is the conversion of kajj into ‘umra, which is the changing of the 
intention of the shram for hajj into to one for ‘umra. The majority of the 
jurists from the first generation, as well as the jurists of the provinces, 
‘disapprove of this. Ibn ‘Abbas held this to be permissible, and it was also 
upheld by Ahmad and Dawiid, and they all agreed that.the Messenger of Allah 
(God’s peace and blessings be upon him) ordered his'Companions in the year 
he went for haz to convert their kajj into «mra, and this is according to the 
saying of the Prophet (God’s peace and blessings be upon him), “If I were to, 
start off again, I would not drive the sacrificial animals, and I would change it 
to ‘umra”. Moreover, he directed those of his Companions who had not 


255 Quran 2 : 196, Pickthall’s translation changed. 
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brought sacrificial animals to convert their declared intention of Aaj into that 
for mra. This is what the Zahirites relied upon. The majority maintained 
that this.is specific to the Companions of the Messenger of Allah (God’s peace 
and blessings be upon him). They also argued for this on the basis of what is 
related from Rabi‘a ibn Abi ‘Abd al-Rahman from al-Harith ibn Bilal ibn al- 
Harith al-Madani from his father, who said, “I said, ‘O-Messenger of Allah, Is 
the cancellation for us specifically, or for those who come after us?’ He said, ‘It 
is specific to us’”. This has not reached the required level of authenticity for 
the Zahirites insofar as it is opposed by the earlier practice. It is related from 
“Umar that he said, “I have forbidden two kinds of muta that existed in the 
days of the Messenger of Allah (God’s peace and blessings be upon him), and I 
will award punishment for them; namely, the muta with women and the 
muta of hay”. It is related from “Uthman that he said, “The mut of hajj 
was for us and is not for you”, Abu Dharr said: “It was not proper for anyone 
after us to pronounce the talbiya for kajj and then convert it to umra”. All of 
this conforms with the words of the Exalted, “Perform the pilgrimage and the 
tumra for Allah”, 6 The Zahirites maintain that the principle is to act upon: 
the practice of the Companions until an evidence from the Quran or the 
authentic sunna indicates that it has been restricted. The reason for the 
disagreement stems from whether the practice of the Companions is to be 
construed as implying a general or a specific rule. 

The second kind of tamattu‘ is the one that was explained by Ibn al-Zubayr 
to the effect that the tamatiuS mentioned by Allah is where one is 
overwhelmed by a disease or besieged by the enemy.” This happens when a 
person departs for the pilgrimage but is hampered’by a disease or an incident 
because of which he is prevented from completing ag until the days of kajj 
have passed: He, therefore, goes up to the House, makes the circumambula- 
tion, performs the sa‘y between al-Safa and al-Marwa. and then removes his 
thram. After this, he can enjoy what was prohibited by the i#ram until the next 
hajj season when he performs the kajj and makes the sacrifice. Accordingly, the 
well-known form of tamattu‘ is not upheld by consensus. Tawiis also deviated 
(from the majority view) and said that if a resident of Mecca performs 
tamattuS from another town he is liable for the sacrifice. 

The jurists disagreed about the case of a person who commences his umra 
before the months of fay and then carries it forward to the months of hay 
performing the kajj thereafter in the same year. Malik said that his umra 
pertains to the. month in which he completed it. If he does this in the months 


256 Quran 2 : 196. Pickthall’s translation has been changed. 
257 There is a detailed discussion about what this means in the third category dealing with the ahkdm of 
hajj. 
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of kajj he is considered a mutamatti‘, but if he does it before the months of 
hajj he is not a mutamatti. Almost the same opinion as his was expressed by 
Abu Hanifa, al-Shafi_l, and al: Thawri, except that al:Thawri stipulated that 
his entire circumambulation: should occur during Shawwal, and that was 
upheld by al-Shafit. Abū Hanifa said that if he performs three circuits in 
Ramadan and four in Shawwal he is to be considered a mutamatti‘, but if the 
matter is the other way round he is not a mutamatti‘, I mean, if he performs 
four circuits in Ramadan and four in Shawwal. Abu Thawr said that if he 
commences the umra before the months of kajj he is not to be considered a 
mutamath® irrespective .of his having performed the circuits during the 
months of hajj or before that. 

The reason for the disagreement stems from the question of whether he 
becomes a mutamatti* by pronouncing the talbiya for ‘umra during the 
months of kay alone or by the performance of the circumambulation along 
with it. Further, if it is with the occurrence-of the circumambulation, then, is 
it through the complete’circuits or through most of them? Thus, Abu Thawr 
says that he does not become a mutamatti‘ except with the ikram of ‘umra 
during the kajj months, as the umra is constituted by its ihrém. Al-Shafi‘T 
said that the circuits are the.major element of the ‘umra, arid‘it is, therefore, 
necessary that he should: become a mutamattiS because of them. The majority 
of the jurists thus maintain that one who has performed part of it during 
the hay months is the same as one who has performed it entirely in these 
months. . 

The conditions of tamattu‘, in Malik’s view, are six. The first is that he 
should perform the kajj and ‘umra in-a single month. The second is that this 
should occur in. the same year. The third is that he perform part of the umra 
in: the kajj months. The fourth is that he should perform the mra before 
hajj. The fifth is that he should commence the fajj after completing the umra 
and after his release from its ihr@m. The sixth is that his place of residence 
should be other than Mecca. 

This, then, is the form of temattu‘ with the well-known disagreement over 
it as well as the agreement. 


9.2.4.1.2. Discussion of the garin 

Qirän is the pronouncing of the t#rdm (intention) for performing the hay and 
the umra together, or it is the pronouncing of the thrdm for the umra during 
the.4ajj months and then commencing with the kajj before his release? from 
the thram. 


258 Thestext uses the word for wearing the shrdm and declaring the intention. Obviously, the release 
from the shram is intended. 
a. 
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The disciples of Malik differed about the time when the pilgrim can do this 
(i.e. combining kajj with “umra). It is said that he has a right to do this as long 
as he has not commenced the circumambulation (of the umra), not even a 
single circuit. It is also said that as long as he has not completed the circuits 
and bowed (offered the post-tawafsunna prayer) after that. It is considered 
disapproved after the circumambulation and-even before the Gd tawaf prayer, 
but if he does so it becomes binding upon him. It is also said that ‘he has a 
right to do this as.long.as some part of the ‘umra is still left, either the circuits 
or the saty. They agreed, however, that if he pronounces the :hrdm (intention) 
of kajj and none of the acts of the umra is left, except the clipping of the hair, 
he cannot be considered a garin. 

The garin on whom the same sacrifice as the mutamatti°s is‘binding is not 
one of those who are permanently resident in the vicinity of al-Masjid al- 
Haram. Ton al-Majishin, one of the disciples of Malik, said that a garin, even on: 
who is:a resident of Mecca, is in his view under an obligation forthe sacrifice. 

[frad is a kind (of hay) that is devoid of these attributes and is performed’ by 
one whois neither a mutamatti‘ nor a ga@rin, and.he begins by pronouncing the 
thram (the intention) of kazy alone. 

The jurists disagreed over which form is better: ifrad, girdn, or tamattus.. 
The reason for their disagreement arises from their dispute over the form of 
kajj performed by the Messenger of Allah (God’s peace and blessings be upon 
him). It is related about him that he performed it as:a mufrid, asa mutamattt‘, 
and as a qarin. Malik chose ifrad, and for this he relied upon what is related 
from ‘A?isha that she said, “We accompanied the Messenger of Allah (God’s 
peace and blessings be upon him) on the Farewell Pilgrimage and with us were 
thosé who began with the mra, those who combined kajj and umra, and 
the Messenger of Allah (God’s"peace and blessings be upon him) started with 
hajj’. This tradition has been related from ‘Aisha through many channels. 
Abū Umar .ibn ‘Abd al-Barr said: “Ifrdd as performed by the Prophet 
(God’s peace and blessings be upon him) was reported by Jabir ibn ‘Abd 
Allah through various channels that are mutawdatir and authentic”. This (the 
greater merit of t/rad) was.also the opinion of Abū Bakr, Umar, ‘Uthman, 
‘Aisha, and Jabir. 

Those who maintained that the Prophet (God’s peace and blessings be upon 
him) performed it as a mutamatti‘ argued on the’basis of what is related’by al- 
Layth from “Ugayl from Ibn Shihab from Salim from [bn Umar, who said, 
“The Messenger of Allah (God’s peace and blessings be upon’him) performed 
tamattu’ during the Farewell’ Pilgrimage by commencing with the umra and 
[later] moving on to kajj. He drove the sacrificial animals with him from Dhū 
al-Hulayfa”. This was the view of ‘Abd Allah ibn Umar, Ibn ‘Abbas, Ibn 
al-Zubayr, and the report from ‘Aisha varies between ifrdd and’ tamattu‘. 
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Those who maintain that the Prophet (God’s peace and blessings be upon 
him) performed as garin rely on a large number of traditions, including the 
tradition of Ibn ‘Abbas from “Umar ibn al-Khattab, who said, “I heard the 
Messenger of Allah (God’s peace and blessings be upon him) saying when he 
was at the valley of al-‘Aqiq, ‘The previous night a revelation came to me 
from my Lord instructing me: “Proclaim the ikrdm in this blessed valley, and 
let the umra be included in the kaj’ ”: It has been recorded by al-Bukhari. 
There is also the tradition of Marwan ibn al-Hakam, who said, “I witnessed 
Uthman and ‘Ali, when Uthman. was prohibiting the. muta or to combine 
the two (hajj and ‘umra). When ‘Alt saw this he pronounced the. talbiya for 
both: /abbayk for the tumra and hay. He said, ‘I was not about to give up the 
sunna of the Messenger of Allah (God’s peace and blessings be upon him) for 
anyone’s opinion’”. It has been recorded by al-Bukhari. Moreover, in the 
tradition of Anas, which has also been recorded by al-Bukhari, he also said, “I 
heard the Messenger of Allah (God’s peace and blessings be upon. him) saying: 
labbayk, umra and haj’. And in the tradition of Malik from Ibn Shihab from 
Urwa from ‘Aisha, she said, “We accompanied the Messenger of Allah 
(God’s peace and blessings be upon him) on the Farewell Pilgrimage and we 
pronounced the talbiya for the umra. The Messenger of Allah then said, “The 
person who has his sacrificial animal with him should pronounce the ta/btya for 
hajj with the umra, and he will not be released from the ihram until he has 
completed both’”. They argued saying that it is known-that he (God’s peace 
and blessings be upon him) had the sacrificial animals with him, and it is 
unlikely that he should order the person who had his sacrificial animal to 
perform girdn, and then not perform girdn himself when he had the sacrificial 
animals. In another tradition of Malik also from Nafit from Ibn Umar from 
Hafsa.from the Prophet (God’s peace and blessings-be upon him), he said, “I 
have garlanded my sacrificial animal and matted my hair, so I will not take off 
my thram until I-sacrifice:my animal”. Ahmad said: “I have no doubt that the 
Messenger of Allah (God’s peace and blessings be upon him) was a gérin, but 
tamattu‘ is dearer to me. He argued for choosing tamattu‘ on the basis of the 
saying of the Prophet (God’s peace and blessings be upon him), ‘If I were to 
start off again, 1 would not drive the sacrificial animals, and I would change it 
to Sumra’”. 

Those who maintained that ifrad is better argued by way of reason that 
tamattu‘ and qiran are prescribed as exemptions, because of which atonement 
(a blood sacrifice) has been made obligatory in them. 

We have now discussed the obligation of this rite, on whom it is obligatory, 
what are the conditions of its obligation, when it becomes obligatory, for what 
time, and from which location. After this we discussed what the muhrim is to 
avoid followed by the different forms of this rite that become. obligatory. It is 
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necessary that we now discuss the first act of the pilgrim or of one performing 
the umra, and that is the ikram. 


9.2.5. Chapter 5 Discussion of the Ihram 


The majority of.the jurists agreed that bathing is a sunna for commencing with 
the thram, and it is one of the acts of the muhrim, so much so that. Ibn Nawaz 
said: Bathing for the shram has greater significance, for Malik, than bathing for 
the Friday prayer. The Zahirites said that-it is obligatory. Abū Hanifa.and al- 
Thawri said that performing the ablution is sufficient. 

The evidence. of the Zahirites is the mursal report by Malik in the tradition 
of Asm? bint Umays “that she gave birth to Muhammad ibn Abr Bakr at al- 
Bayd?. Abu Bakr mentioned this to the Messenger of Allah (God’s peace and 
blessings be upon him), who said, ‘Tell her to bathe and then wear the 
ihram’”. The command in their view implies an obligation. The reliance of the 
majority is upon the principle that the original rule is freedom from liability 
until an obligation is established by an irrefutable command. 

Further, ‘Abd Allah ibn “Umar used to bathe for his thram before 
commencing it, and for entering Mecca, and on the evening prior to: the his 
stationing at ‘Arafa. Malik held these three baths to be the acts of the muhrim. 

They agreed that (the ritual state of) ikrdm cannot be assumed without 
forming an intention. They disagreed on whether the intention is enough 
without the pronouncement of the talbiya. Malik and al-Shafisr said that 
intention without the talbiya is sufficient. Abu Hantfa said that talbiya in hajj 
is like the initial takbir in prayers, except that any words used as a substitute 
for the ta/biya are sufficient, just as all words used in the place of the takbir on 
the commencement of prayer are enough, when they indicate exaltedness. 

The jurists agreed that. the words of the talbiya of the Messenger of. Allah 
(God’s peace and blessings be upon him) were “labbayk Allahumma labbayk, 
labbayka lā sharika laka labbayk, inna.?l-hamda wa. ’n-nimata laka wa ’l- 
mulk, lā sharika lak (At Your command, O Allāh, at Your. command; at Your 
command, You have no partner, at Your command; all praise and grace are 
Yours, and Yours the dominion; You have no partner). It is the narration of 
Malik from Nafit from Ibn Umar from the Prophet (God’s peace and 
blessings be upon him) and it, carries the highest degree of authenticity. They 
disagreed on whether the, talbiya has to be in these words. The Zahirites said 
that it. is obligatory that it be said in these words. There is no disagreement 
among the majority of the jurists about the desirability of these words, but 
they differed about the additions to them or about substitutions. The Zahirites 
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also considered the raising of the voice with the. ta/btya as obligatory, which is 
desirable according to the majority, because of what is related by Malik “that 
the Messenger of Allah (God’s peace and blessings be upon him) said, ‘Jibril 
came to me and directed me to order my companions and those who are with 
me that they should raise their voices with the talbiya and in forming the 
intention’”. The jurists agreed that (the manner of) a woman’s talbiya, as 
related by abu “Umar, is that she should be able to hear herself pronouncing 
1t. E 

Malik said that the muhrim is not to raise his voice in congregational 
mosques, and it is enough to let.the person.next to him hear him, except for 
al-Masjid al-Hardm and the mosque at Mina, for he is to raise his voice there. 
The majority considered the raising of voice desirable on encountering a 
company and on approaching elevated places. Abii Hazim said: The voices of 
the Companions of the Messenger of Allah (God’s peace and blessings be upon: 
him) became hoarse by the time they reached al-Rawh?. 

Malik did not hold talbiya to be an element (rukn) of kajj, and held the 
person who neglects it is to be liable for atonement by slaughtering a sacrificial 
animal. The other jurists besides him considered it to.be a rukn. The evidence 
of those who deemed it obligatory is that if the acts of the Prophet (God’s 
peace and blessings be upon him) occur as an elaboration of-an obligatory act 
they are to be construed as implying an obligation until another evidence 
indicates the contrary. And this is so because of the saying of the Prophet 
(God’s peace and blessings be upon him), “Acquire your rites from me. (my 
actions)”. This is the tradition relied upon by those who consider the words of 
the talbiya to be obligatory. Those who do not consider the words to -be 
obligatory relied upon what is related of the tradition of Jabir, who said, “the 
Messenger of Allah (God’s peace and blessings be upon him) pronounced the 
talbiya”. After this he repeated. the words that are in the tradition of Ibn 
“Umar and said, “The people used to add words labbayka dha >I-ma%ij**? 
and similar phrases. The Prophet (God’s peace and blessings be upon him) 
listened to them and did not say anything”. Further, it is related from Ibn 
Umar that he used to add to the talbiya, which is also related from ‘Umar 
ibn al-Khattab, Anas, and others. 

The jurists considered it desirable that the muhrim begin reciting the talbiya 
after the prayer (two rakas of ihrdm) that he should observe. Malik used to 
consider it desirable that it follow the supererogatory prayers, because of his 
mursal report from Hisham ibn Urwa from his father “that the Messenger of 
Allah.(God’s peace and blessings be upon him) used to observe two rakGs at 
the mosque at Dhū al-Hulayfa, and when his mount rose he pronounced the 
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talbiya”. The traditions differ about the location from where the Messenger of 
Allah (God's peace and blessings be upon him) commenced the tram with the 
implication in the traditions that he did so from the area around Dhii al- 
Hulayfa, but a group said that he did so from the mosque at Dhu al-Hulayfa 
after praying in it. Another group said that he adopted the ihrém when he 
approached al-Bayd®. Yet another group said that he pronounced the shram 
and talbiya when his mount rose up with him. Ibn ‘Abbas was asked about 
their disagreement over this and he said: “Each has related not his (God’s 
peace and blessings be upon him) first talbiya but the one he heard for the first 
time. The people used to arrive with some following the others and because of 
that there is no conflict, and the talbiya follows the prayer”. 

The jurists agreed that adopting the thram (intention) is not binding upon a 
resident of Mecca until he departs for Mina to perform the acts of kay. Their 
reliance is‘ upon what is related by Malik on the authority of Ibn Jurayj; who 
said to ‘Abd ‘Allah ibn Umar, “I have seen you doing four things here that 
I have not seen anyone else doing”. He mentioned one of these saying, “I have 
seen you when you were at Mecca‘delaying the thram until the day of tarwiya 
(the eighth day of Dhii al-Hijja), when the other people did so on sighting the 
moon”. Ibn Umar replied saying, “As to the assumption of the z#ram, I have 
not seen the Messenger of Allah (God’s peace and blessings be upon him) 
commencing it until his mount rose up with him”. He meant thereby until the 
commencement of the acts of kajj (on the day of tarmiya). Malik has related 
from Umar ibn al-Khattab that he used to direct the residents of Mecca to 
begin the thrdm on sighting the moon. There is no disagreement that when the 
resident of Mecca is performing the pilgrimage he is only to pronounce the 
ihrām from within Mecca, but if he is performing the umra they agreed that 
it is binding upon him to move to the outskirts of the Haram and form the 
ihram (intention), and traverse the external area and the Haram as the others 
pilgrims do, I mean, because they go to “Arafa, which is outside the boundary 
of the Haram. They agreed, generally, that this is the sunna for one performing 
the umra. They disagreed on when he does not do so. A group of jurists said 
that his performance is to be considered valid, but he has to make atonement 
by sacrificing an animal. This was upheld.by Abū Hanifa and Ibn al-Qasim. 
Another group said that this is not sufficient for him. This was the opinion of 
al-Thawri and Ashhab. 

With respect to the time when the muhrim stops pronouncing the talbiya, it 
is related by Malik from ‘Ali ibn Abi Talib (God be pleased with him) that he 
Stopped pronouncing the ta/biya when the sun went down on the day of 
arafa, and Malik said that this is the practice still followed by the learned in 
our land. Ibn Shihab has said that the Imams Abū Bakr, Umar, “Uthman, 
and ‘Ali used to stop pronouncing the talbiya after the declining of the sun on 
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the day of ‘4rafa. Abi Umar ibn ‘Abd al-Barr has said that reports from 
Uthman and ‘Aisha differ about this. The majority of the jurists of the 
provinces, the traditionists, Abū Hanifa, al-Shafi‘i, al-Thawri, Ahmad, Ishaq, 
Abū Thawr, Dawiid, Ibn Abi Layla, Abū Ubayd, al-Tabari, and al-Hasan ibn 
Yahya maintain that the muhrim is not to stop reciting the ta/biya until he 
throws pebbles at the first pillar at Mina-(Jamrat al-‘Agaba), because of what 
is established that “the Messenger of Allah (God’s peace and blessings be upon 
him) continued to pronounce the żalbiya until he threw pebbles at the Jamrat 
alAqaba”. They disagreed about the exact time when he is to discontinue it. 
A group of jurists said that this is when he has finished throwing the pebbles 
and this is because of what is related from Ibn ‘Abbas that al-Fadl ibn 
‘Abbas, who was riding behind the Messenger of Allah (God’s peace and 
blessings be upon him) on ‘his riding beast, when he was pronouncing the 
talbiya while throwing the pebbles at the Jamrat al-‘Agaba and he stopped 
when he had cast the last pebble. A group of jurists said that he is to stop 
when he throws the first pebble and this is related from Ibn Mas‘tid. There 
are other opinions besides these that have been related about the termination of 
the talbiya, but these two opinions are better known. 

They disagreed about when to stop the żalbiya during ‘umra. Malik said 
that he is to stop pronouncing it upon reaching the Haram. This was also 
upheld by Abū Hanifa. Al-Shafi‘r said that he does this on commencing the 
circumambulation. Malik followed Ibn Umar and ‘Urwa in this, while the 
reliance of al-Shafif is upon the argument that the meaning of talbiya is a 
response for returning to the circumambulation of the House, so it should not 
be stopped until the act is commenced. The reason for the disagreement stems 
from the conflict of analogy with the practice of some of the Companions. 

The majority of the jurists agree about the conversion of kajj into ‘umra, 
but they disagree about the conversion of ‘umra into hay. Abū Thawr said 
that fag cannot be converted into mra nor can umra be converted into 
hajj, just as one prayer cannot be converted into another. 

These are the acts of.the muhrim insofar as he is a muhrim, and it is the first 
act of kajj. The act that follows this is the circumambulation upon entry into 
Mecca. We, therefore, move to the circumambulation. 


9.2.6. Chapter 6 Discussion of the Circumambulation of the House 


This discussion is about the circumambulation of the House, its description, 
its conditions, the hukm of its obligation or recommendation, and about the 
number of the circuits. 
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9.2.6.1. Section 1: Description of the circumambulation 


The majority agree unanimously that the form of the circumambulation, . 
whether obligatory or recommended, is that the worshipper begins at a/-hajar > 
al-aswad (the Black Stone). If he is able to kiss the stone he should do so, or 
touch it with his hand if possible and.then kiss it. He then turns, with the 
House on his left, and he walks around it. He makes seven circuits, adopting 
the ramal (rythmic trot while shrugging the shoulders; marking time but 
moving ahead) for the first three circuits. He then walks in the remaining four 
circuits. This is for the circumambulation of greeting (tawdaf al-qudim) on 
entering Mecca and it is for those performing kajj or ‘umra (as well as those 
who are simply visiting the House of Allah) to the exclusion of the mutamatti. 
There is no ramal for women. The worshipper is to make a salutation to al- 
rukn al-yamani, which is the corner (of the House) before a/-rukn al-aswad (the 
corner with the Black Stone) (by raising both hands toward it), because this 
has been established as an act of the Prophet (God’s peace and blessings be 
upon him). 

They disagreed about the Aukm of ramal in the first three circuits for the 
person coming into Mecca, whether this is a sunna or an act of merit. Ibn 
‘Abbas said that it is a sunna, and this was the opinion of al-Shafi‘l, Abū 
Hanifa, Ishaq, Ahmad, and Abū Thawr. The opinions of Malik and those of 
his disciples vary on the point. The difference between the two opinions is that 
those who deem it to be a sunna made its relinquishment liable to atonement 
(dam), while those who did not consider it a sunna did not impose any duty. 
Those who did’ not consider ramal to be a sunna argued on the basis of the 
tradition of Ibn al-Tufayl from Ibn ‘Abbas that he said, “I said.to Ibn ‘Abbas 
that some people are under the impression that the Messenger of Allah (God’s 
peace and blessings be upon him) adopted ramal when he made the 
circumambulation of the House, and that this is a sunna. He said, “They spoke 
in truth and they lied’. I said, ‘What was the truth and what was the lie?’ He 
said, ‘They were truthful about the ramal adopted by the Messenger of Allah 
when he circumambulated the House, and they lied about saying it is a sunna. 
The Quraysh, during the time of Hudaybiya, while they were stationed on the 
Qu‘ayqiyan (mountain) watching the Prophet (God’s peace and blessings be 
upon him) and his Companions, said, ‘He and his companions are emaciated’. 
When this was communicated to the Prophet (God’s peace and blessings be 
upon him) he said to his Companions, ‘Adopt the ramal and let them see that 
you have strength’. The Messenger of Allah (God’s peace and blessings be 
upon him) adopted the ramal from the Black Stone to al-rukn al-yamani, but 
when he was concealed from their view he walked”. The evidence of the 
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majority is based upon the tradition of Jabir “that the Messenger of Allah 
(God’s peace and blessings be upon him) adopted the ramal in the (first) three 
circuits during the Farewell Pilgrimage and walked in (the remaining) four”. It 
is an authentic tradition related by Malik and others. The majority maintained 
that the versions related by Abū al-Tufayl from Ibn ‘Abbas have varied; thus 
it is related from him “that the Messenger of Allah (God’s peace and blessings 
be upon him) adopted the ramal from the Black. Stone up to the Black Stone”, 
which is different from the first narration. Ramal is obligatory in accordance 
with the principles of the Zahirites, because of the saying of the Prophet 
(God’s peace and blessings be upon him), “Acquire your rites from me”, and 
that was their opinion or it is the opinion of some of them now, as far as I 
know. 

They agreed that there is no ramal for the person who begins the shram of 
hajj from Mecca, other than its residents, and these are the persons who are 
performing tamattuS, as they have already performed ramal when they entered 
Mecca and performed the initial circumambulation. They disagreed about the 
residents of Mecca whether they are to adopt ramal if they perform kajj. Al- 
Shafi‘ said that in each (session of) circumambulation made before the day of 
arafa, and which is followed by the sa‘y, there is ramal. Malik considered 
this desirable, while Ibn “Umar did not consider them to be subject to ramal 
when they made the circumambulation, in accordance with the report from 
him by Malik. 

The reason for the disagreement arises from the question of whether ramal 
was adopted for an underlying reason or whether it pertains to the traveller. 
The background for this is that when the Prophet (God’s peace and blessings 
be upon him) performed the ramal he had travelled to Mecca. 

They agreed that one of the sunan of the circumambulation is the salutation 
of the two corners, the corner of the Black Stone and al-rukn al-yamani, and 
that this is for men and not the women. They disagreed on: whether the 
salutation was to be made on all corners. The majority maintained that the 
salutation is made at only two corners, because of the tradition of Ibn “Umar 
“that the Messenger of Allah (God’s peace and blessings be upon him) did not 
make the salutation except at two corners”. Those who upheld the salutation at 
all corners argued on the basis of what is'related by Jabir, who said, “When we 
circumambulated we made the salutation at all corners”. Some of the 
predecessors deemed it necessary to make the salutation at two corners, except 
for the odd-numbered circuits. 

They agreed, likewise, that the kissing ‘of the Black Stone in particular was 
one of the practices of the circumambulation, and if the worshipper was not 
able to reach it he was to kiss his hand. This is based upon the tradition of 
Umar ibn al-Khattab, which has been related by Malik, -that he said, “You 
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are a stone, and if I had not seen the Messenger of Allah kissing you I would 
not kiss you”. He then kissed it. 

They agreed that one of the sunan of the circumambulation is the observance ' 
of two rakas of prayer after the completion: of the circuits. The majority ` 
maintain that the worshipper observes them: at the end of each week if he 
performs the circumambulation (a number of times) for more than a (period of 
one) week. Some of.the predecessors permitted that he should not make a 
distinction on the basis of weeks and he should not separate them by praying 
and then he should observe two rakas for every week. This is related from 
‘Aisha that she did not separate three weeks and then observe six rak‘as. 
The evidence for the majority is “that the Messenger of Allah (God’s peace 
and blessings be upon him) made the circumambulation of the House in seven 
circuits and then observed two rakas behind the station [of Ibrahim], and 
then said, ‘Acquire your rites from me’ ”. Those who permitted the combining 
(of the rakas) said that the object is the observance of two rak“as every week, 
and circumambulation has no fixed time nor rak‘as after it that have been 
established as a practice; therefore, it is permissible to combine more than, two 
rak‘as for more than two weeks. Those who considered it desirable to 
distinguish between (a block of) three weeks did so as the Messenger of Allah 
(God’s peace and blessings be upon him) observed the rak‘as after an odd 
number of circumambulations. Thus the person who has performed the 
circuits for a number of weeks that afe not odd and then obServes the rakas is 
not doing so after an odd-numbered circumambulation. 


9.2.6.2. Section 2: Discussion of its conditions 


Its conditions include the delineation of its boundary. The majority of the 
jurists maintain that the hijr (northern wall) is part of the House, and whoever 
circumambulates the House is bound to include the fir in it, and that it is a 
condition for the tawaf al-tfada (the post-‘Arafat circumambulation, after 
throwing the pebbles). Aba Hanifa and his disciples said that it is a sunna. The 
evidence of the majority is what is related by Malik from ‘A?isha that the 
Messenger of Allah (God’s peace and blessings be upon him) said, “Were it 
not for the fact that disbelief is a recent memory of your people I would have 
demolished the Kaba and erected it on the foundations laid by Ibrahim”. 
They had left seven dhira‘ of the kyr due to shortage of funds and wood. This 
was the opinion of Ibn ‘Abbas. He argued relying on the words of the 
Exalted, “And go around the ancient House”,”™ and said 'that the Messenger 
of Allah (God’s peace and blessings be upon him) made the circumambulation 
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beyond the Aijr. The evidence for Abū Hanifa is the apparent meaning of the 
verse. 

They disagreed about the time of its permissibility holding three opinions. 
The first is the permissibility of circumambulation after the morning prayer 
and after “asr, and its prohibition at the time of sunrise and sunset. This is the 
opinion of Umar ibn al-Khattab and Abū Sa‘id al-Khudri. This was upheld 
by Malik, his disciples, and a group of jurists. The second opinion is about its 
abomination after.the morning prayer and “asr, and its prohibition at sunrise 
and sunset. This was the opinion of Sa‘id ibn Jubayr, Mujahid and a group. 
The third opinion permits it at all times. This was upheld by al-Shafi‘l and a 
group of jurists. 

The roots of their disagreement can ‘be found in the prohibition or 
permissibility of prayer during these times. The traditions are unanimous 
about the prohibition of prayer at sunrise and sunset. Whether circumambula- 
tion is linked to prayer for this purpose is a matter of dispute. The evidence 
relied upon by the Shafi‘ites is the tradition of Jubayr ibn Mut'im that the 
Prophet (God’s peace and blessings be upon him) said, “O sons of ‘Abd 
Manaf—or he said O sons of ‘Abd al-Muttalib—if you come to supervise 
anything from this affair do not prevent anyone circumambulating this House 
from praying at any hour of the day or night”. It is related by al-Shafi‘l and 
others from Ibn Uyayna with its chain reaching up to Jubayr ibn Mutim, 

They disagreed about the permissibility of circumambulation without 
purification after their agreement that purification is a sunna for it. Malik and 
al-Shafit said that it is not valid to circumambulate without purification, 
whether it is done intentionally or due to forgetfulness. Abū Hanifa said that 
this is valid and he considered its repetition desirable. He also held the person 
liable for atonement (dam). Abū Thawr said that if he performs the 
circumambulation without ablution his act is to be considered valid if he was 
not aware of it, but it is not valid if he did know. Al-Shafi‘T stipulates the 
purification of the dress of the person making the circumambulation, as he 
does for one praying. ` 

The reliance of those who stipulate purification for circumambulation is 
upon the words of the Prophet (God’s peace and blessings be upon him) to a 
menstruating woman, who was Asm? bint Umays, “Do what the pilgrims 
are doing but do not make the circumambulation of the House”. This is an 
authentic tradition. They also argue on the basis of the saying of the Prophet 
(God’s peace and blessings be upon him), “Circumambulation is prayer, except 
that Allah has permitted speech in it, so do not utter.anything but what is 
good”. The reliance of those who permitted circumambulation without 
purification is upon the consensus of the jurists about the permissibility of 
sa‘y between al-Safa and al-Marwa without purification. They argue that 
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purity from menstruation is stipulated for a type of worship, and it does not 
follow that purity from kadath would also be stipulated. Fasting is a good 
example (purity from menstruation is a condition for fasting, but purity from . 
janaba is not). 


9.2.6.3. Section 3: Discussion of its types and their ahkam 


The jurists agreed that circumambulation is of three types: the circumambula- 
tion of greeting (tawaf al-gudum) on ařrival in Mecca, tawaf al-ifada after 
throwing pebbles at the first pillar (Jamrat al-“Agaba) on the day of sacrifice, 
and the farewell circumambulation (before departure from Mecca): They 
agreed that the obligatory circumambulation among these, without which the 
kajj is lost, is the tawaf al-ifada, and that is the one intended in the words of 
the Exalted; “Then let them make an end of their unkemptness and pay their 
vows and go around the ancient House”.”°! Further, no atonement is 
acceptable in its place. The majority also maintain that the initial 
circumambulation is not a valid substitute for the tawaf al-ifada if the pilgrim 
forgets the latter, because of its being before the day of sacrifice. One group, 
from among the disciples of Malik, maintained that the initial circumambula- 
tion is a valid substitute for the tawdf al-ifada, and it appears that they 
considered the obligation to be for only one type of circumambulation. The 
majority of the jurists maintain, however, that the farewell circumambulation is 
a valid substitute for the tawaf al-ifada, if the pilgrim has not performed the 
latter, as the former is a circumambulation performed during the period of the 
obligatory circumambulation, which is the tawéf al-ifada, as against the initial 
circumambulation that is performed before the time of the tawéf al-ifada. 

They agreed, according to what has been related from Abū Umar ibn 
‘Abd al-Barr, that the initial and the farewell circumambulation are part of the 
sunan for the pilgrim, except for the person who fears losing the Aaj (due to 
shortage of time), for in his case the tawaf al-ifada is sufficient. A group of the 
jurists considered it desirable for a person faced with such a situation to adopt 
the ramal in the first three circuits of the tawaf al-ifada, in accordance with the 
practice in the initial circumambulation. 

They agreed that a resident of Mecca is only obliged to perform the tawaf 
al-ifada, just as they agreed that for the person performing the ‘umra the only 
obligation is for the initial circumambulation. They also agreed that the person 
who has benefited from the performance of the mra (in the tamattuS form 
of kajj) before beginning the fay is under the obligation to perform two 
circumambulations, one for the ‘umra and another for kajf on the day of 
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sacrifice, in accordance with the well-known tradition of ‘Aisha. The person 
performing kajj as a mufrid is obliged for only one circumambulation, as we 
have said, on the day of the sacrifice. They disagreed about the garin. Malik, 
al-Shafi‘t, Ahmad, and Abu Thawr maintained that one circumambulation 
and one sa‘y are sufficient for the garin, which was also the opinion of ‘Abd 
Allah ibn Umar and Jabir. Their reliance for this is on the tradition of 
‘APisha that has preceded. Al-Thawri, al-Awza‘t, Abu Hanifa, and Ibn Abi 
Layla maintain that the garin is under an obligation of performing two 
circumambulations and two sa‘ys. They related this from Ibn Mas‘td, as 
they are two rites with each having a condition, if performed separately, that 
the circumambulation be performed with the sa‘y; thus, it is necessary that it 
be the same when they are performed together. 

This, then, is the discussion about the obligation of this act, its description, 
conditions, types, time, and description of the time period. The act of kaj} that 
follows this, I mean the initial circumambulation, is the sa‘y between al-Safa 
and al-Marwa. It is the third act in the state of:thrdm and we now move to it. 


9.2.7. Chapter 7 Discussion of the Say between al-Safa and al- 
Marwa 


The discussion of the sa‘y covers its hukm, its description, conditions, and its 
order. 


9.2.7.1. Section I: Discussion of its hukm 


Malik -and al-Shafi‘t said that it is obligatory by its hukm, and if the pilgrim 
does not perform it, kajj would (still) be obligatory upon him in the next 
season. This was also the opinion of Ahmad and Ishaq. The Kūfis said that it 
is a sunna, and if he returns to his homeland without performing it he is liable 
to atonement by slaughtering an animal. Some of the jurists said that it is 
voluntary and there is no obligation upon the person who relinquishes it. 
The reliance of those who made it obligatory is upon the report “that the 
Messenger of Allāh (God’s peace and blessings be upon him) used -to perform 
the saty and say, ‘Perform the sa‘y for Allah has prescribed the sa‘y for 
you”. This tradition has been related by al-Shafi‘t from ‘Abd Allah ibn al- 
Mumil. Further, the principle is that the acts of the Prophet (God’s peace 
and blessings be upon him) in this worship are to be construed as conveying 
obligation, except those excluded by a transmitted evidence, consensus, or 
analogy in the view of those who uphold analogy to be a valid principle. Those 
who did not consider it obligatory relied on the words of the Exalted, “Lo! (the 
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mountains) as-Safa and al-Marwa are among the indications of Allah. It is 
therefore no sin for him who is on pilgrimage to the House (of God) or visiteth 
it, to go around them”. They said that the meaning here is that he may 
“not go round them”, which is the (variant) reading of Ibn Mas‘id, just as the 
words of the Exalted, “Allah expoundeth unto you, so that ye err (not)”,? 
mean “lest ye err”. They also considered the tradition of Ibn al-Mu’mi] to be 
weak. ‘Aisha said that the verse is to-be understood in its obvious meaning, 
and it was revealed in the case of the Ansar who shunned running between al- 
Safa and al-Marwa in the way they used to during the period of the jahiliyya 
as it served as a place for the slaughtering of animals for the polytheists. It is 
also said that they used not to run between al-Safa and al-Marwa out of 
veneration for some of the idols (Manat). They inquired about this, and the 
verse was revealed validating their hesitation. 

The majority decided that it is one of the acts of the hay, because it is 
described as an act of the Prophet (God’s peace and blessings be upon him) by 
way of tawdtur in these traditions, I mean the linking of sa‘y with 
circumambulation. 


9.2.7.2. Section 2: Discussion of its description 


In describing it, the majority of the jurists maintained that a sunna of the say 
between al-Safa and al-Marwa is that the worshipper having ascended al-Safa 
is to go down its slope after completing the supplication. He is then to walk at 
his normal pace till he reaches the bottom of the masi/ (valley, bed of the 
stream).7 He is (now) to adopt the ramal through it until he traverses it 
getting closer to al-Marwa from: where he moves at his normal gait till he 
arrives at al-Marwa. He ascends it until he can see the House, then he makes a 
supplication and pronounces the takbir in a manner similar.to what he said at 
al-Safa. If he stops at the base of al-Marwa (and does not climb it) it is 
considered valid in their collective view. He then descends from al-Marwa and 
proceeds at.his normal pace until he reaches the bottom of the valley. When he 
reaches it he is to adopt the ramal until he crosses over to the side of al-Safa. 
He is to do this seven times, beginning at al-Safa and ending at al-Marwa. If 
he begins at al-Marwa before going to al-Safa, that journey is annulled, 
because of the saying of the Messenger of Allah (God’s peace and blessings be 


an Quran 2 : 158. the word “visiteth” in Pickthall’s translation here stands for umra. 

263 Quran 4 : 177. The parenthesis have been placed around the word “not” to bring into focus what 
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between al-Safa and al-Marwa. 


408 THE DISTINGUISHED JURIST’S PRIMER 


upon him), “We begin with that with which Allah began, so we begin with al- 
Safa”, and by this he meant the words of the Exalted, “Lo! (the mountains) as- 
Safa and al-Marwa are among the indications of Allah. It is therefore no sin for 
him who is on pilgrimage to the House (of God) or visiteth it, to go around 
them”.75 ‘At said that if he does not know and begins at al-Marwa, his act 
is to be considered as valid. 

They agreed unanimously that there is no determined opinion about the 
time for the sa‘y, as it is a case of supplication. It is established in the 
tradition of Jabir “that the Messenger of Allah (God’s peace and blessings be 
upon him), when he stood at al-Safa, pronounced the takbir three times and 
said, ‘There is no god but Allah alone, and He has no partner, His is the 
dominion and for Him is all praise, and He has power over all things’. He did 
this three times, and he made a supplication at al-Marwa and did the same 
thing”. 


9.2.7.3. Section 3: Discussion of its conditions 


They agreed that one of its conditions is purity from menstruation, as is the 
case with the circumambulation, because of the saying of the Prophet (God's 
peace and blessings be upon him) in the tradition of ‘A>isha, “Do what all 
the pilgrims do, but do not circumambulate the House and do not perform.the 
sa‘y between al-Safa and al-Marwa”. Yahya was alone in relating this addition 
from Malik as compared to the others who have related this tradition from 
him. There is no dispute among them that ablution is not one of its conditions, 
except for al-Hasan as he held it to be similar to the circumambulation. 


9.2.7.4. Section 4: Discussion of its order 


The jurists agreed that in the order of performance the saty comes after the 
circumambulation, and that the person who performs the saty before 
circuiting the House is to go back and perform the circumambulation even if 
he has moved out of Mecca. If he did not realize this, in the case of the umra 
or the kajj, until he has cohabited with women, he is under the obligation for 
hajj in the next season and for the sacrifice or for ‘umra (as the case may be). 
Al-Thawr? said that if he does this he is not liable for anything. Abū Hanifa 
said that if he leaves Mecca he is not obliged to return, but he is liable for 
atonement. 
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This was the discussion of the Aukm of sa‘y, its description, well-known 
conditions, and the order (of performance). 


9.2.8. Chapter 8 Moving Out to ‘Arafa 


The act of the pilgrim that follows this act (sa‘y) is moving out on the Day of 
Tarwiya (eighth of Dhu al-Hijja) to Mina and staying there the eve of ‘Arafa. 
They agreed that the s#mdam leads the people in prayer on the eighth of Dhū al- 
Hijja at Mina, and zukr and ‘asr and maghrib and “sh@ are curtailed- over 
there. They agreed, however, that this act is not a condition for the validity of 
hajj for the person who is short of time. When the sun rises on the Day of 
‘Arafa (ninth Dhii al-Hijja) the imdm walks with the people from Mina up to 
‘Arafa; and they take up station there. 


9.2.9. Chapter 9 The Station at ‘Arafa 


The discussion of this act includes the identification of its Aukm, its 
description, and its conditions. The jurists agreed about the hukm of stopping 
at “Arafa that it is one of the essential elements (arkan) of kajj. In the opinion 
of the majority of the jurists the person who misses this is under an obligation 
to perform kajj in the next season and to make the sacrifice, because of the 
saying of the Prophet (God’s peace and blessings be upon him), “The kajj is 
‘Arafa”. 

Its description is that the imām leads the people in prayer at ‘Arafa on'the 
Day of ‘Arafa (ninth Dhū al-Hijja) before the declining of the sun. If the sun 
has declined he is to address the people'and then combine zguhr and ‘“asr in the 
first timing of zuhr, and thereafter they stay stationed there until the-sun goes 
down. 

They agreed upon this as this is the description that is agreed upon 
unanimously in- the acts of the Prophet (God’s peace and blessings be upon 
him). There is no dispute among them that the establishing of the say (leading 
the prayer) is the right of the sultan with the highest authority, or of a person 
whom the sultan has appointed, and also that the people are to pray behind 
him whether he is pious, sinful, or and innovator. The sunna for this is that he 
should: come to the mosque at ‘Arafa on the Day of ‘Arafa along with the 
people. When the sun has declined he should address the people, as we have 
said, and ‘he should combine the zuhr and ‘asr prayers. 
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They disagreed about the time for the call to the prayer by the mPadhdhin 
for the zuhr and ‘Sasr prayers. Malik said that the imam is to address -the 
people and when the major part of his sermon is over the madhdhin should 
make the call for prayer while he (the imam) is addressing the people. Al- 
Shafitt said that he is to make the call when the imam begins the second 
sermon. Abii Hanifa said that when the imam ascends the pulpit he should 
order the m?adhdhin to make the call, who is to make the call as is the case in 
the Friday congregational prayer. When the madhdhin has finished making 
the call the idm is to begin his sermon, after which he is to descend and the 
mwPadhdhin will announce the igdma (the call for the commencement of 
prayer). This was also the opinion. of Abū Thawr, who held it to be similar to 
the Friday prayer. Ibn al-Mundhir has related from Malik that he said: “The 
call for prayer is to be made after the imam sits down for the sermon. The 
words in the tradition of Jabir are ‘that when the sun had declined the Prophet 
(God’s peace and blessings be upon him) ordered al-Qasw@ to be brought 
and riding on it he reached the middle of the valley and addressed the people. 
Bilal then made the call for prayer. After this he stood up and prayed zuhr. He 
then rose up and prayed ‘asr without anything intervening between the two 
prayers. He then returned to where he was stationed’”. 

They disagreed whether these two prayers are to be combined with two calls 
for prayer and two calls for commencement, or with one call for prayer and 
two calls for commencement. Malik said that they are to be combined with two 
calls for prayer and two calls for the commencement. Al-Shafi‘l, Abu Hanifa, 
al-Thawri, Abii Thawr, and a group of jurists said that they are to be 
combined with one call for prayer and two calls for commencement. An 
opinion like theirs has also been related from Malik. It is also related from 
Ahmad that they are to be combined with two calls for commencement. The 
evidence for al-Shafi‘i'is the lengthy tradition of Jabir about the description of 
the kaj of the Prophet (God’s peace and blessings be upon him), in which he 
says, “He observed guhr and ‘asr with one call for prayer and with two calls 
for commencement”, as we have said. The opinion of Malik has been related 
from Ibn Mas‘td, and hie evidence is the principle that each prayer is to be 
individually preceded by a call for prayer and a call for commencement. 

There is no dispute among the learned that if the smam does not deliver the 
sermon the prayer is valid, as against the Friday prayer. They also agreed that 
the recitation in this prayer is inaudible, and the prayer is curtailed if the imam 
has travelled (to this place). They disagreed when the imam is a resident of 
Mecca, whether he is to curtail.the prayer on the eighth of Dhū al-Hijja at 
Mina, at ‘Arafa on the Day of ‘Arafa; and at Muzdalifa on the eve of the day 
of sacrifice, if he is a resident of one of these places. Malik, al-Awza‘l, and a 
group of jurists said the sunna‘ for occasions is curtailment whether or not he is 
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a resident. Al-Thawri, Abū Hanifa, al-Shafi‘t, Abū Thawr, and Dawid said 
that it is not permitted to curtail the prayer if he is a resident of one these 
places. The evidence for Malik is that no one has related that some person 
completed his prayer while praying with the Prophet (God’s peace and 
blessings be upon him), after he had made the salutation. The argument of the 
other group is the retention of the well-known principle that curtailment of 
prayer is not permitted to anyone other than a traveller, unless another 
evidence restricts it. 

The jurists disagreed’ about the obligation of Friday prayer at Mina and at 
‘Arafa. Malik said that the Friday congregational prayer is not obligatory at 
‘Arafa nor at Mina, except during the days of kajj, neither for the residents of 
Mecca nor for others, unless the imam himself is a resident of ‘Arafa. Al- 
Shafist held the same opinion, except that he stipulated for the obligation of 
the Friday congregational prayer that there be present at least forty men, in 
accordance with his opinion about the stipulation of this number for Friday. 
Abii Hanifa said that if the leader of the kajj is a person whose prayer cannot 
be curtailed at Mina or at ‘Arafa, he is to lead them in the Friday prayer if 
this happens by chance. Ahmad said that if it is the governor of Mecca he is to 
lead the assembly. ‘This was also the opinion of Abū Thawr. 

The (first) condition for it is the assumption of the station: at ‘Arafa: after 
the prayer, and there is no disagreement among the jurists “that the Messenger 
of Allah (God’s peace and blessings be upon him), after he had observed zuhr 
and ‘asr at ‘Arafa, arose and stopped close to the mountain making 
supplications to Allah, the Exalted. All those who were with him also stayed 
up to sunset. When the setting of the sun was ascertained and it became 
obvious to him he proceeded toward Muzdalifa”. There is no dispute among 
them that this is the sunna of the stationing at ‘Arafa. They agreed that the 
person who stops at ‘Arafa prior to the declining of the sun and moves from 
there before the declining of the sun, his stationing there is of no account. If 
he does not return and stop there till after the declining of the sun or on this 
night before the rise of the dawn, his kajj is lost. It is related from ‘Abd Allah 
ibn Ma‘mar al-Dayli, who said, “I heard the Messenger of Allah (God’s peace 
and blessings be upon him) saying, ‘The Aaj is ‘Arafat, thus he who makes it 
to ‘Arafa before the rise of the dawn has made it’”. It is a tradition which is 
related by this person alone from among the Companions, except that it is 
agreed upon. 

They disagreed about the person who stays at ‘Arafa after the declining of 
the sun and then leaves before sunset. Malik said that he is liable for hajj in the 
next season, unless he returns before dawn. If, however, he leaves before the 
imam, but after sunset, his act is considered to be valid. On the whole, the 
condition for,the validity of stationing, in his view, is that he should stay the 
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night. The majority of the jurists said that the person who stays on at ‘Arafa 
till after the declining of the sun his hajj is complete, even if he leaves before 
sunset, except they differed about the obligation of atonement for him. The 
reliance of the majority is on the tradition of Urwa ibn Mudarris, which is 
agreed upon for its authenticity, that he said, “I went up to the Messenger of 
Allah (God’s peace and blessings be upon him) at Muzdalifa (Jam9 and said 
to him, ‘Have I completed the kajj? He replied, ‘The person who observes this 
prayer with us and stops at this station and he arose and moved before this 
from ‘Arafat, by night or by day, has completed: his kajj and has done away 
with the dirt on his body’”. They agreed that the meaning of his words, “by 
day”, in this.tradition imply that it is after the declining of the sun. Those who 
stipulated the night argued on the basis of his (God’s peace and blessings be 
upon him) being stationed at ‘Arafa when .the sun was setting, but the 
majority may reply that his being stationed at ‘Arafa up to sunset has been 
indicated by the tradition of Urwa ibn Mudarris to the effect that it is better 
if the person has a choice. 

It is related from the Prophet (God’s -peace and blessings be upon him) 
through different channels that he said, “All of ‘Arafa is a station, but keep 
away from the middle of Urana. All Muzdalifa is a station, except the middle 
of Muhassir. All of Mina is the place of sacrifice. The road to Mecca is a place 
of sacrifice and a stop for the night”. The jurists differed about the person who 
moves from ‘Arafa and stays (again) at “Arafa. It is said that his Aajj is 
complete, but he is liable for atonement. This was Malik’s opinion, while al- 
Shafit said that there is no fay for him. The reliance of those who nullify his 
hajj is the proscription laid down about this in a tradition. The reliance of 
those who do not invalidate it is the principle that staying at any place in 
‘Arafa is permitted, unless the contrary is indicated by an evidence. They said 
that the proscription is not laid down in the tradition in a manner that makes 
its evidence binding and the giving up of the principle ‘necessary. 

This, then, is the discussion about the sunan of the day of ‘Arafa. The act, 
from among the acts of kajj, that follows the stationing at ‘Arafa is the 
movement toward Muzdalifa after sunset and what is done there. 


9.2.10. Chapter 10 Discussion of the Acts at Muzdalifa 


A general discussion of this too is covered by the identification of its hukm, 
description, and time. 

The existence of this act as one of the constituent elements of kajj is based 
on the words of the Exalted, “But, when ye press on in the multitude from 
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‘Arafat, remember Allah by the sacred monument. Remember Him as He 
hath guided you, although before this you were astray”. %® They agreed 
that the person who after stationing at ‘Arafa spends the eve of the day of 
sacrifice at Muzdalifa, combining the maghrib and “sh@ prayers that night 
with the imam, and stays up to the morning light, his Aaj is complete. They 
also argued that this was the description of the act of the Messenger of Allah 
(God’s peace and blessings be upon him). They disagreed, however, as to 
whether staying at Muzdalifa till after the morning prayers and spending the 
night there is a sunna of hay or one of its obligations. Al-Awza‘i and a group 
of the Tabi‘in said that it is an obligation of hag, and the person who misses 
this is under an obligation to perform 4ajj in the next season and along with 
the sacrifice. The jurists of the provinces maintain that it is not an obligation of 
hajj, and the person who misses the stay at Muzdalifa during the night is liable 
for atonement by sacrifice. Al-Shafi‘l said that the person who spends the first 
half of the night there and then leaves not spending the whole night is liable to 
atonement. 

The reliance of the majority is upon the authentic tradition from the 
Prophet (God’s peace and blessings be upon him) that he sent the weak 
members of his family during the night and they did not stay to witness the 
morning there with him. The reliance of the first group is on the-saying of the 
Prophet (God’s peace and blessings be upon-him) in the tradition of Urwa 
ibn Mudarris, which is agreed upon (by al-Bukhart and Muslim) for its 
authenticity, that “the person who observes this prayer with us”, that is, the 
morning prayer at Muzdalifa, “and stops at this station and he arose and 
moved before this from ‘Arafat, by night or by day, has completed his hajj 
and has done away with the dirt on his body”. They also rely on the words of 
the Exalted, “But, when ye press on in the multitude from ‘Arafat, remember 
Allah by the sacred monument. Remember Him as He hath guided you, 
although before this you were astray”.267 The other group argue that the 
Muslim jurists agreed unanimously on relinquishing the adoption of all that is 
in this tradition. Thus, most of them: maintain that the person who stops at 
Muzdalifa during the night and leaves before the morning prayer his kajj is 
complete, and so also the person who stays the night there and kept on 
sleeping without praying. They also agreed that the person who stays at 
Muzdalifa without engaging in the remembrance of Allah his ajj is complete. 
. Their reliance upon the verse is also weak in the light of its apparent meaning. 

Muzdalifa and Jam‘ are the two names for this place and the sunna of hajj 
for it, as we have said, is that the person spend the night there combining 
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maghrib and “sh@ in the early part of the time for “sha@, and then stay up 
to the morning there. 


or 


9.2.11. Chapter 11 Discussion of Throwing Pebbles at the Jamras 


The act that follows it (the stay at Muzdalifa) is the throwing of pebbles’at the 
pillars (jimar), because the Muslim jurists agreed that “the Prophet (God’s 
peace and blessings be upon him): stopped at al-mash‘ar al-hardm, which is 
Muzdalifa, till after he had observed the morning prayer. He then departed 
from there before sunrise toward Mina. It was on this day, which was the day 
of sacrifice, that he threw stones at the Jamrat al-‘Agaba after sunrise”. The 
Muslim jurists also agreed that the person who.throws stones at it on this day 
at this time, that is, after sunrise up to the declining of the sun, has thrown 
them during the prescribed time. They agreed that the Messenger of Allah 
(God’s peace and blessings be upon him) did not throw pebbles at the other 
jamarat besides it on the day of the sacrifice. 

They disagreed about the case of the person who throws pebbles at the 
Jamrat al-“Aqaba before sunrise: Malik said: “No report has reached us that 
the Messenger of Allah (God’s peace and blessings. be upon him) made an 
exemption for anyone to throw the pebbles before sunrise, and this is not 
permitted: If he throws the pebbles before dawn he is to repeat the act”. This 
was also the opinion of Abu Hanifa, Sufyan, and Ahmad. Al-Shafi‘l said there 
is no harm in this, although it is desirable that he do it after sunrise. 

The evidence of those who prohibited this is the act of the Prophet (God’s 
peace and blessings be upon him) along with his saying, “Acquire your rites 
from me”. Further, it is related. from. Ibn ‘Abbas “that the Messenger of Allah 
(God’s peace and blessings be upon him) sent the weak among his family 
members (from Muzdalifa) and said, ‘Do not throw pebbles at the jamra until 
the sun rises’”. The reliance of those who permitted stoning before dawn is 
the tradition about Umm Salama, which has been recorded by Abū Dawid 
and others, “that Aisha’ said, ‘The Messenger of Allah (God’s peace and 
blessings be upon him) sent Umm Salama on the day of sacrifice and she threw 
pebbles before dawn, after which she hastened on and performed the tawdf al- 
ifada’. This was a day when the Messenger of Allah (God’s peace and blessings 
be upon him) was with her”. There is:also the tradition of Asm? that she 
threw pebbles at the jamra during the night and said: “We used to do this 
during the days of the Messenger of Allah (God’s peace and blessings be upon 
him)”. 

The jurists agreed that the desirable time for throwing pebbles at the Jamrat 
al-‘Agaba is from the rising of the sun up to its decline, but if a pilgrim 
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throws the pebbles before the setting of the sun on the day of sacrifice his act 
is valid and does not incur a liability (for atonement). Malik, however, said that 
it is desirable for such a person to atone by sacrifice. They disagreed about the ` 
case of a person who does not throw the pebbles till after the setting of the 
sun, and does it during the night, or on the next day. Malik said that he is 
liable for atonement by slaughtering an animal. Abū Hanifa said that if he 
throws the pebbles during the night he does not incur any liability, but if he 
delays it till the next day he is:liable to atonement by slaughtering an animal. 
Abu Yusuf, Muhammad, and al-Shafit said that there is no liability for him if 
he delays it till the night or up'to.the next day. Their evidence is “that the 
Messenger of Allah (God’s peace and blessings be upon him) made an 
exemption for those tending the camels to throw the pebbles during the 
night”, and also the tradition of Ibn ‘Abbas “that the Messenger of Allah 
(God’s peace and blessings be upon him) was asked by a questioner, ‘O 
Messenger of Allah, I threw the pebbles after sundown.’ He said to him, ‘No 
harm done’”. Malik’s reliance is on the argument that this time, which is 
agreed upon, during which the Messenger of Allah (God’s peace and blessings 
be upon him) threw the pebbles is the sunna, and the person who violates one 
of the sunan of hay is liable for atonement by slaughtering an animal, in 
accordance with what is related from Ibn ‘Abbas. This opinion was adopted by 
the majority. 

Malik said that the underlying meaning of the exemption for the persons 
tending the camels is this that if the day of sacrifice had passed and they had 
thrown pebbles at the Jamrat al-“Agaba and then the third day would arrive, 
which was the first day of departure, the Messenger of Allah (God’s peace and 
blessings be upon him) made an exemption for them that they may throw 
pebbles for that day (the second) and for the day following it, and they may 
depart as they have finished or stay behind with the people till the next day, 
the day of final departure, and then leave. The meaning of the exemption for 
the persons tending the animals in the view of a group of jurists is the 
combining of two days in one, except that combining in Malik’s view is 
possible for what has become due, like combining in the third day and thus 
throwing pebbles for the second and the third day, because delayed 
performance is not possible in his view except for what has become due. Many 
jurists, however, made an exemption for combining two days into one, whether 
the day being added to the other has passed or is yet to come, and they did’not 
draw a similarity with gad@. 

It is established “that the Messenger of Allah (God’s peace and blessings. be 
upon him) threw pebbles during his fay at the jamra on the day of sacrifice, he 
then sacrificed a she-camel, then had his head shaved, and thereafter 
performed the tawaf al-ifada”. The jurists agreed that this was the sunna of 
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hajj. They disagreed over the case 6f someone who advances an act over the 
sequence maintained by the Prophet (God’s peace and blessings be upon him) 
or delays it. Malik said that the person who shaves his head before throwing 
pebbles at the Jamrat al-‘Agaba is liable for redemption (fidya; ransom). Al- 
Shafii, Ahmad, Dawid, and Abū Thawr said that there is no liability for 
him. Their reliance is upon what was related by Malik of the tradition of 
‘Abd Allah ibn Umar, who said, “The Messenger of Allah (God’s peace and: 
blessings be upon him) stopped for the people at Mina, when they were asking 
him questions. A man came up and said, ‘O Messenger of Allah, I did not 
realize it and shaved my head before making the sacrifice’. The Prophet (God’s 
peace and blessings be upon him) said, “‘ake the sacrifice, there is no harm’. 
Another man then came forward and said, ‘O Messenger of Allah, I did not 
know and made the sacrifice before throwing the pebbles’. The Prophet (God’s 
peace and blessings be upon him) said, “Throw the pebbles, there is no harm’. 
Whenever, on this day, the Messenger of Allah (God’s peace and blessings be 
upon him) was asked about advancing or delaying an act over the sequence he 
replied, ‘Do it, there is no harm’”. This has .(also) been related .on the 
authority of Ibn ‘Abbas from, the Prophet (God’s peace and blessings be upon 
him). Malik’s reliance is upon the argument that the Messenger of Allah 
(God’s peace and blessings be upon him) laid down the hukm of redemption 
for a person shaving his head earlier due to a necessity; so how can this be for a 
person who does it when.there is no necessity, along with the fact that the 
tradition does not mention the shaving of the head before the throwing of 
pebbles. 

In: Malik’s view; the person who shaves his head before slaughtering the 
animal is under no liability, and also the person who slaughters the animal 
before throwing the pebbles. Abū Hanifa said that if the person shaves his 
head or throws the pebbles before he makes the sacrifice, he is liable for 
atonement by slaughtering an animal, and if he is a garin he has to atone twice. 
Zufar said that he is liable for atoning three times, once for girdn, and twice for 
shaving his head before the sacrifice and before throwing the pebbles. 

They agreed unanimously that the person who makes the sacrifice before 
throwing the pebbles is not liable for anything as that is explicitly mentioned 
in the text, except for Ibn ‘Abbas who used to say that the person who 
advances or delays anything in his fag has to sacrifice an animal, and the 
person who advances the tawaf al-ifada over throwing of pebbles and shaving 
of the head is bound to repeat the circumambulation. Al-Shafi‘l, and thoser 
who followed him, said that he is not obliged to repeat it. Al-Awza‘l said that 
if he performs the tawaf al-ifada before throwing pebbles at the Jamrat al- 
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‘Aqaba and then has intercourse with his wife he is to atone by sacrificing an 
animal. 

They agreed that the total number of pebbles that the pilgrim is to throw is 
seventy including seven at the Jamrat al-‘Agaba on the day of sacrifice. The ` 
pilgrim is to throw these pebbles at the Jamrat alAgaba, from whichever 
spot is convenient, striking the lower part, the upper, and the middle, and 
there is freedom in this. The place of choice for the position taken is the 
middle of the valley in accordance with what is laid down in the tradition of 
Ibn Masūd that he sought the middle of the valley and said: “By Him, 
besides Whom there is no god, I saw the one to whom the sürat al-Baqara was 
revealed throwing the pebbles in this way”. They agreed that the pilgrim is to 
throw a pebble again if it does not strike the Jamrat al-“Agaba. He is to throw 
pebbles each day during the days of tashrig (11th, 12th, and 13th of Dhū al- 
Hijja) on all the three jamarat, twenty-one pebbles in all with seven for each 
jamra. It is permitted to him to throw the pebbles on two days and leave on 
the third day, because of the words of the Exalted, “Remember Allah through 
the appointed days. Then whoso hasteneth (his departure) after two days, it is 
no sin for him, and whoso delayeth, it is no sin for him”. 

The size of the stones, in their view, is similar to the size of date stones, 
because of what is related in the traditions of Jabir, Ibn ‘Abbas, and others 
that the Prophet (God’s peace and blessings be upon him) threw stones at the 
jimar that were similar in size to date stones. 

The sunna for the throwing of stones at the jamarat on each day of the days 
of tashriq, in their view, is that the pilgrim throw stones at the first jamra 
halting there for a while and and making a supplication. He is to do the same 
at the second jamra and prolong his stay. He is then to throw stones at the 
third and is not to stay, because of what is related about this from: the 
Messenger of Allah (God’s peace and blessings be upon him), and “this is what 
he used to do in his throwing of the pebbles”. It is preferable in their view to 
pronounce the takbir while throwing pebbles at each jamra, as that is related 
from the Prophet (God’s peace and blessings be upon him). They agreed that 
one sunna for throwing pebbles at the three jamarat during the days of tashriq 
is that it be undertaken after the declining of the sun. They disagreed when a 
pilgrim throws the pebbles before the declining of the sun during the days of 
tashriq. The majority of the jurists maintained that the person who throws the 
pebbles before the declining of the sun is to repeat the performance after its 
decline. It is, however, related from Abū Ja‘far Muhammad ibn ‘Al that he 
said, “The throwing of pebbles is undertaken any time from moment of the 
rising of the sun until it sets”. 
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They agreed-unanimously that the person who did not throw pebbles at the 
jimar during the days of tashrig up to the time when the sun sets on the last of 
these days is not permitted to do so after these days. They disagreed about the 
obligation for this in terms of expiation. Malik said- that the person who 
relinquishes the throwing of pebbles at the jimar in part or completely or even 
at one of them, he is liable to atonement by slaughtering an animal. Abū 
Hanifa said that if he relinquishes this completely he is:liable for atonement by 
slaughtering an animal, but if he misses one pillar or more he is liable to feed 
needy person with half a sa‘ of wheat for each pillar missed until the amount 
reaches the sacrifice of an animal. This, however, does‘not apply to the Jamrat 
al-‘Agaba and the person who misses it has to sacrifice an animal. Al-Shafist 
said that for each pebble missed he is liable for one mudd of food, for two 
pebbles it’ is two mudds, but for three he is liable for sacrificing an animal, Al- 
Thawri held the same opinion, except that he imposed the sacrifice of an 
animal on the fourth pebble. A group of the Tabi‘in made an exemption for 
missing one pebble and imposed no penalty for it, and their evidence is.the 
tradition of Sa‘d ibn Abi Waqqas, who said, “We accompanied the Messenger 
of Allah (God’s peace and blessings. be upon him) during his Aaj, and some of 
us said, “We threw seven,” while others said, “We.threw six”. We did not, 
however, find fault with each other”. The Zahirites said that there is no 
atonement in all this. 

The majority maintained that the Jamrat al-‘Agaba (throwing pebbles at. it) 
is not an one of the elements (arkan) of kajj. ‘Abd al-Malik, one of the 
disciples of Malik, said that it is an element of kajj. 

These, then, are all the acts of kajj from the time of assuming the state of 
ihrām up to the time of release from it. Release from the ihrdm is of two types: 
major, which is the tawdf al-ifada, and minor, which is the throwing of stones: 
at the Jamrat al-‘Agaba. We will mention the disagreement surrounding these 
in what follows. 


9.3. The Third Category 


This category includes the discussion of the akkdm. We shall discuss fully the 
hukm of certain incidents that occur during kajj. The greatest of these relates 
to the pilgrim who commences kajj, but is prevented (from completing it) by 
an illness, or by being besieged by the enemy, or he misses some rite at its 
prescribed time, which is a condition for the validity of kajj, or his hag stands 
nullified by his commission of certain forbidden acts that vitiate kajj or his 
commission of acts whose relinquishment is required. We begin, out of these, 
with the factors mentioned explicitly in the law; namely, the ukm of the 


THE BOOK OF H477 (PILGRIMAGE TO MECCA) 419 


person obstructed, the hukm of the person killing game, the ukm of the person 
shaving his head before the occasion arises, and of getting rid of his dirt before 


the removal of the zhram. Included in this topic is the hukm of the mutamatts 


and the Aukm-of the garin on the basis of the opinion that the obligation of 
sacrificing an- animal is imposed on them because of this exemption. 


9.3.1. Chapter 1 Discussion of the Person Prevented 


The source for (the akkam of) confinement are the words of the Exalted, “And 
if ye are prevented, then send such gifts as can be obtained with ease”, 270 up 
to His words, “And if ye are in safety, then whosoever enjoyed freedom from 
the restriction of the shram by commencing with the umra before the kajj, 
(shall give) such gifts as can be had with ease”2”1 The jurists disagreed 
extensively over the meaning of this verse, the cause of which is the Aukm of 
the person prevented due to disease or by the enemy. 

The first point of their disagreement over this verse is whether the person 
prevented is besieged by the enemy or he is prevented by disease. A group of 
jurists said that here it means the person besieged by the enemy. Some other 
jurists said that in fact it is the person prevented by disease. Those who 
maintained that the person prevented here is one besieged by the enemy 
argued on the basis of the words of the Exalted, “And whoever among you is 
sick or hath an ailment of the head must pay a ransom of fasting or alsmgiving 
or offering”. They asserted that if (in the first case) he was prevented by 
disease, what was the point of mentioning disease once again? They also 
argued on the basis of the words of the Exalted, “And if ye are in safety, then 
whosoever enjoyed freedom from the restriction of the thraém by commencing 
with the ‘umra before the hay, (shall give) such gifts as can be had with ease”. 
This is very clear evidence. 

Those who maintained that the verse was laid down for the person 
prevented by disease argued that al-muhsar is the passive participle of the 
fourth form, that is, “to be obstructed by illness”, and this form by itself is not 


7 Quran’2 : 196 

2) The complete verse reads: “Perform the pilgrimage and the Visit (to Mecca) for Allah. And if ye are 
prevented, then send such gifts as can be obtained with ease, and shave not your heads until the gifts have 
reached their destination. And whoever among you is sick or hath an ailment of the head must pay a ransom 
of fasting or alsmgiving or offering. And if ye are in safety, then whosoever enjoyed freedom from-the 
restriction of the thrdm by commencing with the umra before the kajj, (shall give) such gifts as can be had 
with ease. And’ whosoever cannot find (such gifts), then a fast of three days while on the pilgrimage, and of 
seven when ye have returned; that is, ten in all. That is for him whose folk are not present at the Inviolabie 
Place of Worship. Observe your duty to Allah, and know that Allah is severe in punishment.” 
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used (in Arabic) to denote one besieged by the enemy. What may be used in 
case of prevention by the enemy is the first form of the verb “kasara”. Thus, 
the correct usage is to say “kasaraku al-‘aduww” (the enemy besieged him) 
and “ahsarahu al-marad’ (he is prevented by disease). They said that disease 
has been mentioned again in the verse as disease is of two types: disease that 
prevents and disease that does not prevent. They added that the meaning of 
the words of the Exalted, “And if ye are in safety”, is safety from disease. The 
first group maintained the opposite of this. They said that the fourth and the 
first forms of the verb, while they share the root meaning, convey separate 
shades of meaning. The first form is used when one does something to 
another, while the fourth form is employed to convey the idea of being 
exposed to suffer that action. Thus, it is said “he killed him” when the object, 
the sufferer, is the, victim directly, and the other form simply means that he 
exposed him to harm. If this is the case then the fourth form “aksara” is more 
likely used to convey the idea of being besieged by the enemy, and the first 
form hasara is more suitable for sickness, as the enemy is merely the cause of 
the confinement while disease is the direct actor in prevention. They also 
added that the word “amn” (safety) is never used except for the absence of fear 
of the enemy and when it is used in the case of disease it is a figurative 
application, but figurative use is not to be resorted to except for something that 
necessitates the departure from the literal application. Further, the mentioning 
of the Aukm of the diseased person after giving the hukm of al-muhsar shows 
that al-muksar is not the diseased person. This is the opinion of al-Shafi‘l. 
The second opinion is that of Malik and Abū Hanifa. Another group of jurists 
said that the person besieged in this case is one who is prevented from hay by 
any reason, either by disease or by the enemy or by an error in counting or by 
anything else besides these. The majority, however, maintain that the person 
prevented is of two types: the person prevented by disease, and the person 
besieged by the enemy. 

The majority of the jurists agreed that the person prevented by the enemy is 
to relinquish the state of ižrām for the umra or hajj where and when he is 
besieged. Al-Thawri and al-Hasan ibn Salih held that he is not to do so except 
on the day of sacrifice. Those who maintained that he is to resume his normal 
state when and where he was stopped, differed about his obligation to sacrifice 
an animal and about the place of sacrifice if he is obliged to make a sacrifice. 
They disagreed on whether he is to repeat what he has been prevented from, 
whether that is ajj or umra. Malik held that he is not under an obligation to 
make a sacrifice, but if he has a sacrificial animal with him he is to sacrifice it 
where he relinquishes the state of tram. Al-Shafi‘t upheld the obligation of 
sacrifice upon him, and that was also the opinion of Ashhab. Abū Hanifa 
stipulated the slaughter of the animal at the Haram, while al-Shafi‘T said he is 
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to do it wherever he was intercepted. With respect to repetition, Malik held 
that there is no repetition for him, while a group of jurists maintained that he 
is to repeat the worship. Abū Hanifa said that if he was undertaking the hay he . 
js under an obligation of performing kajj as well as umra, but if he was a > 
garin then he is under an obligation for kajj and two “wmras. If, on the other 
hand, he was undertaking ‘umra, he is to perform his ‘wmra as gad@. There 
is no obligation of shaving or shortening his hair in the view of Abū Hanifa 
and Muhammad ibn al-Hasan, but Abū Yisuf differed on that, 

Malik’s reliance for maintaining that a/-muhsar is not under an obligation to 
repeat the worship he has missed is “that the Messenger of Allah (God’s peace 
and blessings be upon him) and his Companions released themselves from the 
ihrām at al-Hudaybiya where they sacrificed their animals, shaved off their 
heads and became free of all restrictions before they could reach Mecca to 
make the circumambulation of the House, and before the sacrifice reached the 
House. Further, it was never heard that the Messenger of Allah (God’s peace 
and blessings be upon him) ordered any of the Companions or any of those 
who were with him to perform any rite as gad@ or to repeat it”, 

The reliance of those who made repetition obligatory is “that the Messenger 
of Allah (God’s peace and blessings be upon him) performed the umra in the 
next year after the year of al-Hudaybiya as gad@ for the umra he had 
missed”. It is, therefore, called the “emrat al-gada@. Further, they arrived at a 
consensus that the person prevented by illness or something similar is under 
an obligation to perform it as gad#@. The reason for their disagreement is 
whether the Messenger of Allah (God’s peace and blessings be upon him) 
performed the mra as gad@, and whether gad@ can be established through 
analogy. The majority of the jurists maintain that gad@ can become obligatory 
because of a command different from the command for adë. 

Those who made the sacrificing of animals obligatory (on a/-muhsar) did so 
on the basis that the verse deals with the person prevented by the enemy, or 
that it is a general command for that all causes of obstruction, and the order of 
sacrificing an animal is explicitly laid down in the verse. They also argued on 
the basis of the slaughter of animals by the Prophet (God’s peace and blessings 
be upon him) and his Companions in the year of al-Hudaybiya when they were 
prevented (by the Quraysh). The other group replied with the argument that 
the sacrifice by the Prophet and his Companions then was not the means for 
release from the status of t#rdm, but because sacrificial animals had been 
brought along already. The reliance of these jurists is on the principle that 
there is no obligation on such-a person for sacrificing an animal, unless an 
evidence were to indicate this. 

The basis of their disagreement over the place of sacrifice, in accordance 
with the opinion of those who made it obligatory, stems from the dispute over 
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the place where the Messenger of Allah (God’s peace and blessings be upon 
him) sacrificed his animals in the year of al-Hudaybiya. Ibn Ishaq (author of 
the Prophet’s biography) said that he sacrificed them (or had them sacrificed) 
in the Haram. Some others reported that he sacrificed them outside it (Ail), 
and argued on the basis of the words of the Exalted, “These it was who 
disbelieved and debarred you from the Inviolable Place of Worship, and 
debarred the offering from reaching its goal”. = 

Abu Hanifa maintained that anyone who is prevented from petienie hay 
is under an obligation for performing the kajj and the ‘umra as the pilgrim 
had annulled his kajj while he was involved with the umra, and he did not 
perform either. This, then, is the Aukm of the person prevented by the enemy, 
in the view of the jurists. 

With respect to the person prevented due to illness, it is the opinion of al- 
Shafi‘i and the jurists of al-Hijaz that he can be released from the restrictions 
of the shram only by undertaking the circumambulation of.the House and the 
sa‘y between al-Safa and al-Marwa. In other words, he can be freed from the 
restrictions of the ikram by undertaking the umra, because the loss of his kajj, 
having missed the rites at “4rafa due to a prolonged illness converts the kajj 
into umra. This is the opinion of Ibn Umar, ‘Aisha, and Ibn ‘Abbas. 
The jurists of Iraq opposed this and said that he is freed from the thraém where 
he is and his Aukm is the same as that of the person prevented by the enemy, 
that is, he is to send his sacrificial animal to the Haram and is to watch for the 
Day of Sacrifice and then'‘be fully free from the siram on the third day (of Dhii 
al-Hijja). This was the opinion of Ibn Mas‘ud. They argued on the basis of 
the tradition of al-Hajjaj ibn ‘Amr al-Ansari, who said, “I heard the 
Messenger of Allah (God’s peace and blessings be upon him) saying, ‘A person 
[on pilgrimage] who breaks a bone or becomes lame moves out of the ritual 
state of skrdm and is under an obligation to perform another kajf ”. Further, 
they argued on the basis of their consensus that circumambulating the House 
is not a condition for moving out of the state of i#ram for a person prevented 
by the enemy. 

The majority of the jurists maintain that a person prevented by disease is 
under an obligation for making a sacrifice. Abū Thawr and Dawid maintained, 
relying upon the apparent kukm of such a prevented person, that there is no 
obligation for him to sacrifice an animal. They also claimed that the verse was 
laid down for the person prevented by the enemy, but they did uphold the 
obligation of gad@ for him. 

The person who misses his kajj due to an error in counting the days of kajj, 
because the moon was concealed from his view or who has some other excuse, 
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his hukm is the same, in Malik’s view, as that of the person prevented by 
disease. Abū Hanifa said that the person who has missed the kajj due to an 
excuse other than disease moves out of the ritual state of izrém by undertaking 
umra and he is under no obligation to sacrifice an animal, but he is under an 
obligation to repeat the kajj. A resident of Mecca prevented by disease is, in 
Malik’s view, like a person who is not a resident of Mecca, and is freed from 
the ikrām by undertaking the ‘umra and is under an obligation to sacrifice an 
animal. Al-Zuhri said that it is necessary that he undertake the muguf (at 
‘Arafa) in umra even if he has to be carried upon a cot (bier).”? The 
principle in Malik’s opinion is that if the person prevented by disease were to 
stay in the state of ikrâm until the next year when he would perform his hagj as 
gagd@ there would be no sacrifice for him, but if he frees himself from the 
ikram by undertaking umra he would be under an obligation to sacrifice an 
animal. 

All those who interpreted the words of the Exalted, “And if ye are in safety, 
then whosoever enjoyed freedom from the restriction of the thraém by 
commencing with the ‘umra before the kajj, (shall give) such gifts as can be 
had with ease”,?* to mean that it is a communication for the person 
prevented (by the enemy) are bound to rule on the grounds of the apparent 
meaning of the text that he is obliged to make two offerings: a sacrifice for 
shaving his head while moving out of the state of ihram prior to the sacrifice on 
account of the gad@ hajj, and a sacrifice for benefiting through the tamattu‘ 
by advancing the umra before the hajj. If he moves out of the state of thram 
of the mra during the months of kajj a third’ sacrifice is obligatory upon 
him, which is the sacrifice due to tamattu‘, and this offering is one of the rites 
of kajj. Malik, may Allah have mercy on him, used to interpret the verse, 
because of this complication, to mean that the person prevented is under an 
obligation for making one sacrifice. He used to say that the sacrifice mentioned 
in the words of the Exalted “And if ye are prevented, then send such gifts as 
can be obtained with ease”,?” is the same sacrifice that is mentioned in the 
words of the Exalted, “And if ye are in safety”. 276 This interpretation, 
however, is not plausible. A more obvious interpretation of the words of the 
Exalted, “And if ye are in safety, then whosoever enjoyed freedom from the 
restriction of the thram by commencing with the «mra before the kajj, (shail 


273 The editor of the original manuscript points out that this is how the statement appears in most of the 
manuscripts, while in some it reads, “He must repeat”, and the rest is a blank. The contradiction, it appears, 
arises in the use of the text of “wugif” which is peculiar to kajj, and so far it is alright, but why does he say 
bi-‘umra? ‘The solution is to interpret the word yagifa to mean “undertake umra”. 

2% Quran 2 : 196. 

25 Quran 2 : 196. 
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give) such gifts as can be had with ease”,?”” would be that they do not apply 
to the person prevented but to the person who is actually performing haj 
through the zamattu‘ form. Thus, the words would appear to mean, “And if 
you are not in a state of fear, but have released yourself from the thram by 
undertaking the mra before the kajj, then, such gifts as can be had with 
ease”. This meaning is indicated by the words of the Exalted, “That is for him 
whose folk are not resident in the vicinity of the Sacred Mosque”,”” because 
the persons who are resident there as well as others are on the same footing 
with respect to prevention (by the enemy), by consensus. 


9.3.2. Chapter 2 Discussion of the Ahkam of Reparation for Game 


We say: The Muslim jurists agreed unanimously that the words of the Exalted, 
“Q ye who believe! Kill no wild game while ye are on the pilgrimage. Whoso 
of you killeth it of set purpose he shall pay its forfeit in the equivalent of that 
which he hath killed, of domestic animals, the judge to be two men among you 
known for justice, (the forfeit) to be brought as an offering to. the Kabah; or, 
for expiation, he shall feed poor persons, or the equivalent thereof in fasting, 
that he may taste the evil consequences of the deed”??? explicitly govern the 
issue. They disagreed over the details of the akkam in the verse, and over what 
kinds of analogies are to be based upon its implications. 

One of these disagreements is whether the obligation for killing game is 
payment of its value or payment with a similar animal (mithl). The majority of 
the jurists maintained that the obligation is for a similar animal. Abu Hanifa 
held that the person has a choice to pay by value, that is, to pay the value or to 
buy an animal with the value. They also disagreed about issuing a new ruling 
for a person killing game with reference to cases already decided by the 
predecessors from among the Companions. For example, their.ruling that if a 
person kills an ostrich he is liable for a she-camel, and the person who kills a 
gazelle is liable for a goat, and the person who kills a wild buffalo is liable for a 
domesticated cow. Malik said that a new ruling is to be issued in each case that 
occurs under this rule. This was also Abū Hantfa’s opinion. Al-Shafi‘l said 
that if the decision is arrived at in accordance with the precedents of the 
Companions it is permitted. 

Another disagreement is whether the verse implies an order or whether 
there is a choice. Malik said that it implies a choice, which was also the opinion — 
of Abii Hanifa. He meant thereby that the two arbitrators (estimators) are to 
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grant the person who has to make the reparation a choice. Zufar said that the 
yerse implies an order. 

They disagreed on whether the value is to be that of the game killed or that 
of the substitute animal, if the person chooses.to feed needy persons, so that he 
may purchase food in the value, and this in accordance with the opinion that 
permits such an obligation. Malik said that he is to. procure the valuation of the 
animal killed, while al-Shafi‘it said that he is to obtain the valuation of the 
substitute animal. 

They did not disagree in general over the determination of the equivalence 
of fasts with food, even though they did disagree on details. Malik said that he 
is to fast one day for each mudd of food, and that is the amount to be given to 
each needy person in their view. This was also the opinion of al-Shafitt and 
the jurists of al-Hijaz. The jurists of Kiifa maintained that he is to fast one day 
for every two mudds of food, and that is the quantity of food to be given to 
each needy person in their view. 

They disagreed about the killing of game by mistake, whether that entails 
reparation. The majority of the jurists maintained that reparation is to be paid 
for it, while the Zahirites said that there is no reparation. 

They also disagreed about a group participating in the killing of the animal. 
Malik said that if a group of people in a ritual state of ikrām participate in 
killing game, then, on each person. is the obligation of making a full reparation. 
This was also the opinion of al-Thawri and a group of jurists. Al-Shafil said 
that they are liable for one reparation as a group. Abu Hanifa made a 
distinction between those who are in a-state of thram and those who are not 
when they participate in killing game withing the Haram. He said that each 
person in the state of jram is liable for a full reparation, while those who are 
not in the state of :krdm are liable for one as a group. 

They disagreed whether one of two estimators can be the person who has 
killed game. Malik said that this is not permitted, while al-Shafi‘t said that it 
is. The disciples of Abū Hanīfa differed on this issue. 

They disagreed about the place where the needy are to be fed. Malik said 
that this is the location where the game was hunted, if the food is sufficient for 
that place, otherwise it is to be in locations adjacent to it. Abū Hanifa said that 
this may be any place. Al-Shafi‘t said that only the needy of Mecca are to be 
fed. 

The jurists agreed unanimously that if a person in a state of kram kills game 
he is under an obligation to make reparation, because of the text, but they 
differed about the person who is not in the state of ikram who kills game 
within the Haram. The majority of the jurists of the provinces said that he is 
liable for reparation. Dawid and his disciples said that there is no reparation 
for him. 
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The Muslim jurists did not differ about the prohibition of killing game 
within the Haram, but they disagreed about the expiation to be made for it, 
and this because of the words of the Exalted, “Have they not seen that We 
have appointed a sanctuary immune (from violence), while mankind are 
ravaged all around.them?”*™ and also because of the saying of the Messenger 
of Allah (God’s peace and blessings be upon him), “Allah made Mecca a 
sanctuary.the day He created the heavens and the earth”. The majority of the 
jurists of the provinces maintain that if a person in the state of shram kills an 
animal and eats it he is liable for one expiation. It is related from ‘At? and a 
group of jurists that there are two expiations for it. 

These are the well-known issues related to this verse. 

With respect to the reasons that led them on to this dispute, we shall 
indicate some of them, therefore, we say: 

Those who stipulated, for the obligation of reparation, that the killing 
should be intentional argue that such stipulation is mentioned in the verse. 
Further, intention is a cause for penalty and expiation is a kind of punishment. 
Those who made reparation obligatory in the case of forgetfulness have no 
(valid) evidence, unless they hold the killing of the hunted animal to be similar 
to the destruction of wealth, as wealth in the view of the majority is to be 
compensated even when destroyed by mistake or through forgetfulness. This 
analogy is opposed by the stipulation of intention for the obligation of 
reparation. Some of.these jurists answered this point by saying: “Intention is 
stipulated as being related to penalty in His words, “That he may taste the evil 
consequences of the deed’”.”*! This argument, however, is meaningless as 
tasting the evil consequences relates to penalty, so whether he kills an animal 
by mistake or intentionally, he Has to taste the evil of the consequences (of his 
deed), There is no dispute, however, that a person acting in forgetfulness is 
not to be punished; and this argument is binding to the utmost for those who 
maintain the principle-that expiation is not established by analogy. Thus, those 
who establish it against the person acting in forgetfulness have no evidence, 
except analogy. 

The reason for their disagreement over mithl (similar), whether it entails 
similarity in resemblance or similarity in value, is that the term mithi is applied 
to that thing which is similar in appearance and also to that similar in value. 
The argument, however, of those who maintain that it is similarity in 
appearance is stronger from the aspect of the implication of the text, because 
the application of the term mith/ to similarity in appearance, in the usage of the 
Arabs, is evident and well-known as compared to its application to value. 
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There are, on the other hand, reasons that moved those who apply it to value 
to adopt such a belief. The first is that miżh is the equivalence that is explicitly 
mentioned in the text in the case of feeding and fasting. Further, if mith/ is 
interpreted here to mean equivalence it becomes generally applicable to all 
kinds of game, as there is a certain kind of game for which an equivalent 
cannot be found. In addition, m:th/ in the case of animals for which one similar 
in appearance cannot be found is equivalence. In fact a similar animal for a 
wild animal cannot be found except in genus, and it has been stated in the text 
that the mithi due in its place is from a different species, thus, it becomes 
necessary that it be mith! in the sense of equivalence and value. Beyond this, 
there is no difficulty in deciding upon an animal similar in appearance, but the 
hukm of equivalence is something that differs with a change in seasons and 
because of that it is always in need of two arbitrators (valuers) mentioned in 
the text. On the basis of this the verse becomes subject to interpretation 
(though it was explicit [muhkam]: before this).”°? It would appear to say: 
“Those of you who intentionally kill wild game are under an obligation to pay 
its value, or an equivalent value in the shape of food or an equivalent of that in 
fasting”. 

With respect to their disagreement over whether the valuation is to be based 
on the hunted animal or on a similar animal when an equivalence for food is 
being determined, those who maintained that the basis of valuation is the 
hunted animal argued that if a similar animal is ‘not.to be found then the (value 
of the) hunted animal is to be ascertained (anyway) to detere the equivalence in 
food. Those who maintained that the basis is the animal offered as reparation 
said that the valuation of a thing is to be carried out if a similar animal is not 
found, that is, one that resembles it. Those who maintained that the verse 
indicates a choice had recourse to the word. aw (or) as its implication in the 
usage of the Arabs is choice. Those who attached significance to the order of 
expiation in it held it to be similar to other cases of expiation where a sequence 
is followed by agreement, and these are the expiations in imprecation and 
homicide. 

The reason for their disagreement over the issue of whether a new ruling is 
to be given each time for every single wild animal for which a ruling has 
already -been laid down by the Companions is whether the ukm is legal 
without a rational underlying basis or whether it does ‘have a rational 
underlying cause. Those who maintained that it does have an underlying 
reason said that what has been decided may not be based on the availability of 
a similar animal at that time, like the ostrich for which no similar animal can 
be found, thus, they held that there is no point in reviewing the ruling. Those 
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who maintained that it is an act of worship (that is deciding through valuation 
by two persons each time) maintained that the process should be repeated, and 
that this is obligatory. This was Malik’s opinion. 

In their disagreement about the case of a group of persons participating in 
killing a single wild animal, the basis is whether the cause of reparation is the 
tort itself or whether it is tort against a corpus of the animal. Those who said 
that it is the delict itself made reparation obligatory on each member of the 
group that killed the animal. Those who said that it is the delict against the 
corpus of the animal said that they are liable to a single reparation. This issue 
is similar to the assessment of misab (the minimum scale for liability) in theft 
and with gisas in the case of limbs and life, which will be coming up in its 
proper place in this book, God willing. The distinction drawn by Abū Hanifa 
between those in ‘the state of ihram and those who kill the animal in the Haram 
but are not in the state of ikram is by way of enhancing the penalty for those 
who are in the state of shram. Those who made reparation obligatory on each 
person did-so for blocking the legal means to an illegal end (sadd al-dhar@s). 
If the penalty was to be dropped against them completely those who wished to 
hunt animals within the Haram without penalty would have done it in a group. 
If we maintain that the reparation is expiation for a sin, then it appears that the 
sin for killing the wild animal should not be split up by participation in it; it 
then becomes necessary to say that the reparation should also not be split up 
and each one of them should be liable for expiation. 

The reason for their disagreement over whether a person killing a wild 
animal can himself be one of the two persons evaluating stems from the 
conflict of the meaning arising from an obvious interpretation and the meaning 
arising from a legal principle. This is so as they did not stipulate any condition 
for the arbitrators, except ‘adé/a (probity). Thus, in accordance with this 
apparent meaning it is permissible that the arbitrator be a person in whom this 
condition is met, wether he is the killer of game or someone else. The meaning 
arising from the principle of the law is that a litigant cannot be a judge in his 
own cause. 

Their disagreement about the location is based upon its being unqualified: (in 
meaning), that is, no condition has been stipulated for the location. Those who 
held it to be similar to zakdt insofar as it is a right of the needy persons said 
that it is not to be transferred from its location. Those who maintained that the 
purpose of this (law) is compassion for the needy persons of Mecca said that 
only the needy of Mecca are to be fed with it. Those who relied upon thes 
apparent unqualified meaning said that he may use it to feed persons wherever 
he likes. 

Their disagreement over whether the person who kills game in the Haram, 
while not in the state of ikram, is liable to expiation is based on the question of 
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whether analogy can be drawn for cases of expiation, in accordance with the 
opinion of those who uphold giyas as a principle, and on whether giyds is a 
principle of interpretation in the law, for those who dispute this. The Zahirites 
deny the application of analogy to the case of the person in the state of ihram, 
who kills game in the Haram, because of their rejection of analogy as a 
principle in the law. It proves true also on the principle of Abū Hanifa who 
denies the application of analogy to cases of expiation. There is no dispute 
among them, however, about attributing sin to such persons, because of the 
words of the Exalted, “Have they not seen that We have appointed a sanctuary 
immune (from violence), while mankind are ravaged all around them?”283 and 
also because of the saying of the Messenger of Allah (God’s peace and 
blessings be upon him), “Allah made Mecca a sanctuary the day He created 
the heavens and the earth”. 

In their disagreement over the case of a person who kills it and then 
consumes it as to whether he is liable to one or two reparations, arises from 
whether his eating it is an additional tort, besides the tort of killing the animal. 
Further, if it is a tort, then, is it equal to the first tort? This is so as they 
agreed that he sins if he eats it. 

As the expiation through reparation comprises four elements—identification 
of the obligation, identification of the person upon whom it is obligatory, 
identification of the act because of which it is obligatory, and the identification 
of the subject-mattér of the obligation—and as a discussion of most of these 
has been undertaken, two things remain. The first is the disagreement over 
some of the things due from among the animals similar to those hunted. The 
second is about the creature killed, which does not amount to a wild animal, 
We must, therefore, examine what rémains. 

One of the sources of this topic is What has been related from “Umar ibn al- 
Khattab that he awarded a kabsh (ram) for a dab‘ (hyena) and an ‘anz (goat) 
for a gazelle, a jafra (four month old goat) for a rabbit and a gerbil. A gerbil 
(yarbu) is a creature with four legs that moves (haltingly) like a goat, and it 
belongs to the genus of rodents. An ‘Sanz, according to the learned, is a goat 
that has given birth to offspring or is one of the same age. The jafra and 
‘anaq are goats, with the jafra being a young goat thathas started eating and is 
past the age of weaning, while the ‘andq is said to be older than the jafra, and 
it is also claimed that it is younger. Malik opposed this tradition saying that in 
the case of a gerbil and rabbit, there is to be no valuation for less than what is 
given as an offering and sacrifice. This would be a jadha‘ (two year old goat) 
and what is above that from sheep, and thaniy (two years for cows and five 
years for camels, and above) from camels and cows. The evidence for Malik is 
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in the words “to be brought as an offering to the Kaba”. They agreed 
that the person who imposes on himself the making of an offering is not 
considered to have met the requirement with less than a jadha‘ or what is 
older in sheep and a thaniy in what is besides them. The rule is the same for 
young game as it is for game older in years. Al-Shafi‘t said that the ransom 
for a younger wild animal is its equivalent in younger cattle and older for 
older. This is also related from “Umar, Uthman, ‘Alt, and Ibn. Mas‘id. 
His argument is that this reflects exact similarity. Thus, in his view, for a large 
ostrich is a she-camel or a cow, and for a smaller ostrich a young camel 
separated (due to its age) from its mother. Abu Hanifa abides by his principle 
of determining the value. 

They disagreed under this topic about the pigeons in Mecca and things 
besides them. Malik held that in the case of a pigeon of Mecca there is to be 
one goat, while there is to be damage assessment (fukuma) in the case of 
pigeons on the outskirts (kili) of Mecca. The opinion of Ibn al-Qasim differs in 
the case of the pigeons of the Haram, other than those of Mecca. He said once 
that there is a goat for each, as in the case of the pigeons of Mecca, while he 
said another time that there is Auktma like that for the pigeons of the outskirts 
of Mecca. Al-Shafi‘i said that for each pigeon there is a goat, but for pigeons 
outside the Haram the value is to be paid. Dawid said that there is no 
reparation for any wild animal for which a similar animal cannot be found, 
except for the pigeons for which there is a goat for each. Perhaps, he thought 
that this was based upon consensus. It is related from Umar ibn al-Khattab 
and none of the Companions opposed him in this. It is related from ‘At? 
that he said: “For each bird there is a goat”. 

They differed under this topic about the eggs of an ostrich. Malik said that 
he held an ostrich egg to be compensated with one-tenth value of a camel or a 
cow. Abu Hanifa abides by his principle of valuation, and al-Shafi‘l agreed 
with him on this issue. This was also the opinion of Abū Thawr. Abū Hanifa 
maintained that if there was a dead offspring in the egg the person is liable for 
reparation, that is, reparation for an ostrich. Abii Thawr stipulated here that 
the offspring should come out alive and then die (for such reparation). It is 
related from ‘Ali that he ruled in the case of an ostrich egg that a male and 
female camel be allowed to mate and if the female is impregnated the offspring 
is to be designated as compensation for the egg—the narrator’said: this would 
be equal to a sacrificial animal—and if the fetus is lost there is to be no 
reparation in this case. ‘At@ said that for the person who owns camels the 
opinion of ‘Ali is to be followed, otherwise two dirhams are to be paid for each 
egg. Abū “Umar said that it is related from Ibn ‘Abbas from Kab ibn Ujra 


24 Quran 5 ; 95. 


THE BOOK OF H477 (PILGRIMAGE TO MECCA) 431 


from the Prophet (God’s peace and blessings be upon him) that ‘for the egg of 
an ostrich a person in the state of i#rdm is charged its price”, but this is not 
authentic from some aspects. It is related from Ibn Mas‘id that the value of 
the egg is to be paid, and he said there is a weak tradition about this. 

The majority of the jurists maintained that for locust, among the creatures 
on land, there is an obligation for reparation on the person in the state of 
ikram. They disagreed about the extent of the obligation in this. Umar, may 
Allah be pleased with him, said that it is a handful of .food. This was also 
Malik’s opinion. Abu Hanifa and his disciples said that is a dried date given as 
charity for each locust. Al-Shafist said that there is to be valuation for the 
locust, which was also the opinion of Abū Thawr, ‘except that he said that 
whatever is given as charity whether a handful of food or dates becomes its 
value. It is related from Ibn ‘Abbas that there is a liability for a date for a 
locust, as in Abū Hanifa’s opinion. Rabr‘a said that there is one sa‘ of food 
for it, however, that is a deviant opinion. It is related from Ibn “Umar that 
there is a small goat for this, but this too is deviant. 

These are the well-known issues in which they agreed about the imposition 
of reparation, but disagreed about what is the (exact) reparation. 

In their disagreement about what is game and what is not, and about what is 
catch from the sea (or rivers) and what is not, they agreed that wild animals on 
the land are prohibited to the person in the state of thram, except for five 
offending creatures that have been mentioned in the text, and they disagreed 
what can be linked to these and what cannot. Likewise, they agreed that all of 
the catch from the sea. (or rivers) is permitted to the person in the state of 
ihram, but they disagreed about. the description of such catch from the sea (or 
rivers). This disagreement arises from the differences in the understanding of 
the the words:of the Exalted, “To hunt and to eat the fish of the sea is made 
lawful for you, a provision for you and for seafarers; but to hunt on land is 
forbidden you so long as you are on the pilgrimage” .785 We shall discuss the 
well-known issues from those agreed upon and those disputed in these two 
categories. 

We say: It is established from the traditions of Ibn Umar and others that 
the Messenger of Allah (God’s peace and. blessings be upon him) said, “There 
are five creatures for the killing of which there is no sin upon the muhrim: the 
crow, the kite, the scorpion, the.rat, and the biting dog”. The- jurists agreed in 
their opinions about (the implications of) this tradition, and the majority of 
them maintain the permissibility of killing what it includes, because it is not 
wild game, even though some of them stipulated some additional characteris- 
tics for these’ things. They disagreed over whether this was the category- of a 
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specific (&hdss) implying a specific, or it was the specific category conveying a 
general (ämm) meaning. Those who said that it was the specific category 
implying generality disputed what kind of general meaning was intended. 
Malik said that the biting dog mentioned in the tradition implies every 
aggressive predatory animal, but any animal that is not aggressive is not to be 
killed by the muhrim, and he also did not uphold the killing of their young 
offspring nor of those that were not aggressive. 

There is no disagreement among them about the killing of a snake, the viper, 
and the python. This is related from the Prophet (God’s peace and blessings 
be upon him) in the tradition of Abii Said al-Khudri, who said, “The 
Messenger of Allah (God’s peace and blessings be upon him):said, ‘The viper 
and the python are to be killed’”. Malik said that he did not uphold the killing 
of ants. The reports about killing them are mutawatir, but generally not in the 
Haram, therefore, Malik suspended judgment in the case of the Haram. Abi 
Hanifa said that biting dogs are not to be killed, unless they are pets, and also 
wolves (are to be killed). A group of jurists deviated and said that nothing is to 
be killed except the spotted crow. Al-Shafi‘t said that each thing that is 
prohibited for eating is linked to the five things. Al-Shafi‘1’s reliance is on the 
argument that only those things permissible for consumption to the non- 
muhrim have been prohibited for the muhrim, and the killing of things 
permitted for eating is not permitted by consensus based upon the proscription 
by the Messenger of Allah (God’s peace and blessings be upon him) of hunting 
animals. Abū Hanifa, on the other hand, did not understand a biting dog to 
mean a pet alone, but every wild wolf. They disagreed about wasps, with some 
of them holding them: to be similar to scorpions and considering their sting to 
be weaker. 

On the whole, the specifically mentioned categories.imply different kinds of 
injury. Those who thought that these are specific cases to be extended 
generally associated similar things with each one of them, if a similarity 
existed, while those who did not uphold this confined the cases to the 
expressly stated categories. A group of jurists deviated saying that only the 
spotted crow is to be killed, thus, they restricted the general term (crow) stated 
in the tradition with what is related from ‘A?isha that the Prophet (God’s 
peace and blessings be upon him) said, “five things are to be killed in the 
Haram”, and he mentioned among these “the spotted crow”. Al-Nakha‘t 
deviated from all this and prohibited the muhrim from killing any wild animal 
except the rat. 

With respect to their disagreement over what is catch from the sea (or 
rivers) and what is not, they agreed that fish is included in it. They disagreed 
about what is besides fish, and this is based on their belief that out of these the 
things that need to be slaughtered are not game from the sea (or rivers), and 
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most of these are prohibited (for eating). There is no disagreement among 
those who believe that all things found in the sea (or rivers) are permitted for 
eating that their hunting is allowed. These jurists differed about the Aukm.to ` 
be applied to things that live in the sea as well as in water. The conclusion to 
be drawn from the opinions of most jurists is that the hukm of the place where 
they live usually is to be assigned to them, which is where they are born. 

The jurists agreed that birds living on water are governed by the kukm of 
animals living on the land. It is related from ‘At? that he maintained about 
the birds of water that the hukm of the place where they normally thrive is to 
be applied to them. 

They disagreed about the vegetation in the Haram whether -there is 
reparation for it? Malik said that there is no reparation, but there is sin in 
destroying it, because of the proscription laid down for it. Al-ShafiT said that 
there is reparation for it: a cow for a tall branching tree and a goat for what is 
less than that. Abu Hanifa said that anything that is the result of human 
plantation has no reparation for it, but whatever is naturally growing 
vegetation is to be assessed by value. The reason for disagreement arises from 
whether an‘analogy for vegetation can be drawn from animals, because of the 
common proscription laid down for both in the saying of the Prophet (God’s 
peace and blessings be upon him), “Its animals are not to be driven away nor 
are its trees to be cut down”. 

This is the discussion of the well-known issues in this category (section). We 
now move to the hukm of a person shaving off his head before the time 
appointed for it. 


9.3.3. Chapter 3 Discussion of Ransom for Ailment and the Hukm of 
the Person Shaving his Head before the Appointed Time 


The ransom for ailment (in the head) is also agreed upon because of its being 
laid down in the Book and in the sunna. In the Book it is the words of the 
Exalted, “And whoever among you is sick or hath an ailment of the head must 
pay a ransom of fasting or almsgiving or offering”? The sunna is in the 
authentic tradition of Kab ibn Ujra, “That he was with the Messenger of 
Allah (God’s peace and blessings be upon him) in a state of thradm, and he was 
afflicted with lice in his head. The Messenger of Allah (God’s peace and 
blessings be upon him) ordered him to shave off his head and said, ‘Fast for 
three days, or feed six needy persons with two mudds for each person, or make 
a sacrifice of a goat, whichever you do will be sufficient for you’”. 
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The discussion of this verse deals with (the following): the person who is 
liable to pay ransom and the person who is not; if it becomes due then what is 
the amount of the ransom and what is its form; and the person for whom it 
becomes due, when, and where? 

With respect to the person on whom it is obligatory,.the jurists agreed that it 
is every person who removes the cause of the ailment due to necessity, because 
of the existence of the text about this. They disagreed about the person who 
removes it without necessity. Malik said that he is liable for ransom stated in 
the text. Al-Shafi‘t and Abu Hanifa maintained that if he does it without 
necessity he liable for atonement by slaughtering an animal (dam) alone. 

They disagreed about whether it is a condition for the person who becomes 
liable for ransom due to the removal of the ailment that he should have done it 
intentionally or‘ whether the person doing it out of forgetfulness and one doing 
it intentionally are equal (in the eyes of the law). Malik said that the person 
doing it intentionally and one doing it out of forgetfulness are equal. This is 
also the opinion of Abū Hanifa, al-Thawri, and al-Layth. Al-Shafi‘l, in one of 
his opinions, and the Zahirites said that there is no ransom: for one doing it out 
of forgetfulness. 

Those who stipulated necessity for the imposition of ransom have the text as 
their evidence. Those who imposed it upon the person not acting out of 
necessity argue that if it is obligatory for the one acting out of necessity, then, 
its obligation is more appropriate for the person not acting out of necessity. 
Those who made a distinction between the person acting intentionally and the 
person forgetting did so as this distinction is found on many occasions in the 
law, and they also held this because of the general implication of the words of 
the Exalted, “And there is no sin for you in the mistakes that ye make 
unintentionally but what your hearts propose (that would be a sin for you),°” 
and because of the saying of the Prophet (God’s peace and blessings be upon 
him), “Liability for mistake and forgetfulness has been lifted from my 
umma”. Those who did not make a distinction between them did so on the 
analogy of a number of acts of worship in which the law has not made a 
distinction between intention: and forgetfulness. 

With respect to the question what is the liability in the ransom of ailment, 
the jurists agreed that it comprises three things with a choice between 
them—fasting, feeding, and sacrifice—because of the words of the Exalted, 
“pay a ransom of fasting or almsgiving or offering”.”*8 The majority maintain 
that feeding is for six needy persons, and the minimum sacrifice is a goat. It is 
related: from al-Hasan, Ikrima, and Naft that they said: Feeding is of ten 
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needy persons and fasting is for ten days. The evidence of the majority is the 
authentic tradition of Kab ibn ‘Ujra. Those who said that fasting is for ten 
days did so by drawing an analogy from the fasts of tamattu‘ and by equating - 
fasts with feeding, and also because of what is reported about the reparation ` 
for hunting in the words of the Exalted, “or the equivalent thereof in 
fasting” 28° 

How much food is to be given to each needy person, out of the six 
mentioned in the text? The jurists disagreed about this because of the conflict 
of traditions about feeding in the cases of expiation. Malik, al-Shafi‘i, Abi 
Hanifa, and their disciples maintairied that the food to be given to each needy 
person is two mudds, in accordance with the mudd used by the Prophet (God’s 
peace and blessings be upon him). It is related from al-Thawri that he said: 
“for wheat it is one-half sa‘, and for dried dates, raisins, and barley it is one 
sa”. The same opinion is also related from Abu Hanifa, and that is his 
principle in the cases of expiation. 

For what act does ransom become obligatory? The jurists agreed that it 
becomes obligatory upon a person who shaves off his head‘ due to necessity 
arising from disease or. due to an injury caused in the head by an animal 
(insect). Ibn ‘Abbas said: “A disease is that he have ‘sores in his head and an 
ailment is that he have lice or other such things”. ‘At said: “Disease means 
a headache and ailment means lice and other such problems”. 

The majority of the jurists maintain that anything that is not allowed to the 
muhrim like (wearing) stitched garments, shaving of the head; clipping of nails, 
if he permits it to himself he is liable for ransom, that is, atonement by 
slaughtering an animal, in accordance with the dispute they have over it, or 
feeding of the needy. They did not make any distinction in these things on the 
basis of hardship. They hold the same in case of using fragrance. One group of 
jurists said that there is no liability for clipping nails, while another group said 
that there is atonement by slaughtering an animal for it, Ibn al-Mundhir has 
related that there ts consensus on the prohibition of clipping nails for the 
muhrim. They disagreed about the person who clips some of his nails. Al- 
Shaft and Abū Thawr said that the person who clips one nail should feed 
one needy person, and if he clips two he is to feed two needy persons, but if he 
clips three at one place (time) he is liable to atonement by slaughtering an 
animal, Abū Hanifa, in. one of his opinions, said that there is no liability on 
him unless he clips them all, Abū Muhammad ibn Hazm said that the muhrim 
miay clip his nails and trim his whiskers, but this is a deviant opinion, and in: 
his view there is no ransom but for the person who shaves off his head because 
of the excuse laid down in the text. 
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They agreed about the prohibition of shaving hair from the head, but they 
disagreed about shaving them from the rest of the body. The majority of the 
jurists maintain that this entails ransom, while Dawud said that there is no 
ransom for this. They disagreed about the person who plucks a hair or two 
from his head, or who pulls them out from his body. Malik said that there is 
no liability upon the person who plucks out a small number of hair unless he 
has eliminated an ailment thereby, in which case there is atonement by 
slaughtering an animal. Al-Hasan said that for one hair there is one mudd (of 
food) and two mudds for two-hair, and for three hair there is atonement by 
sacrifice. This was also the opinion of al-Shafit and Abū Thawr. ‘Abd al- 
Malik, the disciple of Malik, said that in a small amount of hair there is 
feeding and for a larger number there is atonement. Those who understood the 
prohibition of shaving hair to be a mode of worship held a small number (of 
hair) and a large number to be .the same, while those who understood it to 
mean cleanliness, adornment, and the ease that comes with shaving them made 
a distinction between small and large numbers, as in the removal of a small 
quantity of hair there is no elimination of an ailment. 

They disagreed about the place of ransom. Malik said that he may do what 
he likes in this case, if he prefers to do it in Mecca he may do so, and if he 
likes: he may do it in his own land. Slaughter of an animal, fasting, and feeding 
are the same for him for this purpose. This was also the opinion of Mujahid. 
In Malik’s view this is only a sacrifice and not.an offering, as an offering only 
takes place inside Mecca or Mina. Abū Hanifa and al-Shafi‘l maintained that 
atonement by slaughtering an animal and feeding are not valid outside Mecca, 
but fasting may be undertaken wherever he likes. Ibn ‘Abbas said that 
atonement by slaughtering an animal is to take place in Mecca, while feeding 
and fasting may be undertaken: wherever he likes. There is an opinion from 
Abū Hanifa identical to this. Al-ShafiSi maintained consistently that atonement 
by feeding is not valid except for the needy persons within the Haram. 

The reason for disagreement arises from analogy for atonement by 
slaughtering an animal drawn from an offering. Those who drew an analogy 
for it from the offering imposed in it the conditions of the offering with 
respect to slaughter, a particular spot, and the needy of the Haram, though 
Malik used to hold that the offering may be used for feeding the needy outside 
the Haram. The thing that is common between this sacrifice and the offering is 
its purpose of benefiting the needy around the House of Allah. The opponents 
(of this opinion) maintain that as the law has made a distinction by naming one 
of them nususk and the other kady it follows that their kukm must be different. 

With respect to the time, the majority of the jurists maintain that this 
expiation cannot occur except ‘after the removal of the ailment, an it is not 
unlikely that there be a disagreement over this on the analogy of the expiation 
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for oaths. This, then, is the discussion about the expiation for the removal of 
the ailment. 

They disagreed about the shaving of the head whether it is a rite of kajj, or > 
it is an act with which the person removes the shram. There is no disagreement ` 
among the majority of the jurists that it is one of the acts of kajj, and that 
shaving the head has greater merit than clipping the hair, as has been: 
established through the tradition of Ibn Umar “that the Messenger of Allah 
(God’s peace and blessings be upon him) said, ‘O Allah, have mercy upon 
those who shaved their heads’. They said, ‘And those who clip their hair, O 
Messenger of Allah’. He said, ‘O Allah, have mercy upon those who shaved 
their heads’. They said, ‘And those who clip their hair, O Messenger of Allah’. 
He said, ʻO Allah, have mercy upon those who shaved their heads.’ They said, 
‘And those who clip their hair, O Messenger of Allah’. He said, ‘And those 
who clip their hair’”. 

The jurists agreed that women do not shave their heads and the sunna for 
them is clipping their hair. They disagreed over whether it is a rite that is 
primarily for the pilgrims and: those performing the ‘mra. Malik said that 
_ shaving is primarily for the pilgrims and those performing mra and’ it has 
greater merit.than clipping the hair, and it is also obligatory on a person who 
has missed his hag, having been prevented by the enemy or by disease or by 
any excuse. This is also the opinion of a group of jurists, except inthe case of 
prevention by the enemy, for Abū Hanifa said that such a person is not obliged! 
to shave his head or clip his hair. On the whole, those who held shaving or 
clipping to be a rite made atonement by sacrificing an animal obligatory, while 
those who did not consider it to be a rite did not impose any liability for it. 


9.3.4. Chapter 4 Discussion of Expiation for the Mutamatti‘ 


There is no dispute about the obligation of expiation for the mutamatti‘, 
which is explicitly laid down in the words of the Exalted, the Glorious, “Then 
whosoever enjoyed freedom from the restriction of the kräm by commencing 
with the umra before the kajj, (shall make) such offering as can be had with 
ease”. The disagreement, in fact, is about the mutamatti‘ as to who is the 
mutamatti? The discussion of of the disagreement over this point has 
preceded, and of the discussion of this expiation also refers to the same 


2% Quran 2 :196. Pickthall’s translation has been changed somewhat to bring it in-line with the 
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categories: on whom is it obligatory? What is due? When does it become 
obligatory, for whom, and at what location? 

There is agreement that it is obligatory on the mutamatti‘, and the details of 
the disagreement as to who is the mutamatti have preceded, With respect to 
their disagreement about the obligation, the majority of the jurists maintain 
that the offering that can be had with ease is a goat. Malik argued that the term 
hady is applied to mean a goat in accordance with the words of the Exalted in 
the reparation for killing game, “(the forfeit) to be brought as an offering 
(hady) to the Kaba” 7! and it is known by consensus that the obligation of 
reparation for killing game is a goat. Ibn Umar maintained that the term Aady 
is not applied to anything-but camels and: cows, and the words of the: Exalted, 
“such offering as can be had’ with ease”??? mean a cow of a lower quality than 
another cow and a badana (she-camel) of a lower quality than another badana. 

They agreed that this expiation maintains an order, that is, only a person 
who: is unable to make an offering is under an obligation to fast. They 
disagreed about the time during which he may move for the performance of 
his obligation from an offering to fasting. Malik said that if he begins fasting 
he has transferred his obligation to fasting; even if he is able to make an 
offering during the period of fasting. Abū Hanifa said that if is able to make 
the offering during the first three days of the period of fasting it becomes 
binding upon him, but if he finds ‘it during the next seven-days of fast it-is not 
binding upon him (to make the offering). This issue is a parallel of the issue in 
which water becomes available to a person during his prayer when he has 
already performed tayammum. 

The reason for disagreement stems from whether a condition stipulated 
initially for the worship continues to hold throughout its performance. Abi 
‘Hanifa madé a distinction between the first three days (of fasts) and the last 
seven, as three days of fasting, in his view, are a substitute for the offering, 
while the seven do not constitute a substitute (with equivalence). They agreed 
that if he fasts for three days in the first ten days of Dhii al-Hijja, he has 
complied with the obligation in its prescribed time, because of the words of the 
Exalted, the Glorious, “And whosoever cannot find (such gifts), thema fast of 
three days while on the pilgrimage”.?” And, there is no dispute that the first 
ten days of Dhii al-Hijja are a part of the period of kajj. 

They disagreed about the person who undertakes these fasts during his 
occupation with the rites of the umra and before he forms the ikram (niyya) 
for the kajj, or if he undertakes them during the days spent at Mina. Malik 
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permitted the fasts of this expiation during the days of Mina, while Abi 
Hanifa disallowed them saying that if he loses the first days (of the month) the 
offering becomes due from him as a liability. Malik prohibited them 
(immediately) before. the commencement of the rites of kajj, while Abū Hanifa 
allowed them. The reason for disagreement is whether these disputed days 
belong to the period of kajj. If they do, then, is it a.condition of the expiation 
that the fasts must be undertaken after the occurrence of their cause? Those 
who maintained that expiation is not valid except after the occurrence of its 
cause said that fasting is not valid except after the commencement of hajj. 
Those who drew an analogy for it from the expiation of oaths said that it is 
valid. They agreed that if he fasts for seven days when he is (back home).with 
his family his act is valid. They disagreed over when he fasts on the way back. 
Malik said that the fasts are valid, while al-Shafi‘i said that they are not. The 
reason for disagreement is based upon the probabilities of interpretation of the 
words of the Exalted, the Glorious, “And of seven days when ye have 
returned”,?”* as the term raji‘ is applied to the person who has completed his 
return journey and also to one who is in the middle of the journey. This is the 
expiation that is established through the transmitted texts, and is agreed upon. 

There is no dispute about the case of a.person who loses the kajj after he 
commenced it, either because of missing one of its elements (arkan), or because 
of a miscalculation of time, or because of his ignorance, or because of 
forgetfulness, or because of the commission of an act during kajj that renders it 
invalid, that he is under an obligation for gad# if it was an obligatory kajj. 
But is he under an obligation for an offering along with gad@? They disagreed 
about this. Further, if the kajf was voluntary, is he under an obligation of 
gad@? There is a disagreement in all this, but the majority of the jurists 
maintain that he is liable for an offering because of the occurrence of a 
shortcoming that. seems to denote the obligation of making an offering. A 
group of jurists deviated and said that there is no obligation for the offering or 
for gad@, unless it is an obligatory kajj. 

What is unique about an invalid, Aaj as compared to the remaining forms of 
worship is that the person continues to complete it even when he has 
invalidated it (due to some reason), and he is liable for atonement by 
slaughtering an animal, One group deviated’ and said that it is like the other 
forms of worship. The reliance of the majority is upon the words of the 
Exalted, “Complete the Pilgrimage and the Visit (umra) (to Mecca) for 
Allah”. 295 The majority considered this to be a general (command), while the 
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opponents restricted the meaning on the analogy of the remaining forms of 
worship when they are invalidated. 

They agreed that an act invalidating hag is either related to the commanded 
rites, like the dropping of the prescribed elements, which are a condition for its 
validity depending on their disagreement over what is an element and what is 
hot, or it is related to one of the proscribed acts that are to be avoided, like 
sexual intercourse, even though they disagreed about the time at which sexual 
intercourse invalidates ajj. Their consensus about sexual intercourse as an 
invalidating factor for kajj is based upon the words of the Exalted, the 
Glorious, “And whoever is minded to perform the pilgrimage therein (let him 
remember that) there is (to be) no lewdness nor abuse nor angry conversation 
on the pilgrimage”.2° They agreed that the person who cohabits before the 
stationing at ‘Arafa has invalidated his kajj. Likewise, one who has intercourse 
while undertaking the ‘umra before performing the circumambulation to be 
followed by the sa‘y. They disagreed about the invalidation of kajj through 
sexual intercourse after the stationing at ‘Arafa and prior to the throwing of 
pebbles at the Jamrat al-‘Agaba, and also after throwing pebbles at it and 
before the taw4f al-ifada, which is an obligation. Malik said that the person 
who cohabits before throwing pebbles at the Jamrat al-‘Aqaba has invalidated 
his hay, and he is liable for the offering.as well as gad@. This was also al- 
Shafi’’s opinion. Abu Hanifa and al-Thawri said that he is under an 
obligation to make an offering of a badana (she-camel), but his kajj is complete. 
An identical opinion is also related from Malik. Malik said that the pilgrim 
who cohabits after throwing pebbles at the Jamrat al-‘Agaba, but before the 
tawaf al-ifada, his kajj is complete. The majority maintain Malik’s view that 
cohabitation before the tawaf al-ifada does not invalidate kajj, but the offering 
becomes binding -upon him. One group of jurists said that the person who 
cohabits before the tawaf al-ifada has invalidated his kajj. This is an opinion 
from Ibn Umar. 

The reason for disagreement is that there is for kajj a factor of completion 
that resembles the salutation in prayer (after which the pilgrim is free from the 
restrictions of the thrém). And this is of.two types: full freedom (tahallul akbar) 
which occurs after the tawdf al-ifada; and partial freedom (tahkallul asghar) 
which occurs after the casting of pebbles at the Jamrat al-‘Aqaba. Is either 
form of freedom stipulated-for the permissibility to engage in cohabitation or 
just one? There is no dispute among them that the minor takallul, which is due 
after the throwing of pebbles at the Jamrat al-‘Aqaba on the Day of Sacrifice, 
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disengages the pilgrim from all that was prohibited to him due to Aaj, except 
sex activity, use of fragrance, and hunting game. The jurists differed, however, 
about what does become permissible. The well-known opinion from Malik is 
that the pilgrim is free from all restraints except matters related to women, 
such as contracting marriage, intercourse, and the use of fragrance. It is said in 
a narration from him that the restraints are women, perfume, and hunting, 
because the apparent meaning of the words of the Exalted, “But when ye have 
been freed from the thram, then go hunting (if ye will)” 7? refer to tahallul 
akbar. 

They also agreed that the person performing the umra becomes free from 
the restrictions when he has made the circuits around the House and has 
performed the sa‘y between al-Safa and al*Marwa, even when he has not 
shaved his head or clipped his hair, because of the proof of this in the 
traditions, except for minor deviation (of opinion). It is related from Ibn 
‘Abbas that this happens after the circumambulation. Abū Hanifa said that 
the pilgrim is not free except after shaving his head, and if he cohabits before 
that his ‘mra is invalidated. 

They disagreed- about .the nature of the cohabitation and the preliminaries 
that invalidate kajj. The majority of the jurists maintain that the union of the 
sexual organs invalidates aj. It is likely that those who stipulate ejaculation 
along with the union of the sexual organs, as (factors) giving rise to the 
obligation for taking a bath, stipulate them also for kajj (as factors invalidating 
haji). They disagreed about ejaculation outside of the vagina. Abii Hanifa said 
that kajj is not invalidated except by ejaculation inside the vagina. Al-Shafit 
said that what results in the liability for kadd invalidates hag (i.e., conditions 
associated with the act), Malik said that ejaculation itself is sufficient for 
invalidating kajj, as are the preliminaries like fondling and kissing. Al-Shafi‘t 
said that the person who performs the sexual act short of penetration should 
make an offering. They disagreed about the person who cohabits a number of 
times. Malik said that he is liable for a single offering. Abu Hanifa said that if 
cohabitation is repeated in a single session he is liable for a single offering, but 
if this occurs over several sessions he is liable for an offering for each act of 
cohabitation. Muhammad ibn al-Hasan said that a single offering is sufficient 
even if the act is repeated a number of times, as long as he has not made the 
offering for the first act of cohabitation. All three opinions are related from al- 
Shafitt; however, the well-known opinion from him is the same as that of 
Malik’s. They disagreed about the case of a person who cohabits out of 
forgetfulness. Malik considered intention and forgetfulness to be the same in 
this case. Al-Shafi‘l, in his last opinion, said that there is no expiation for 
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him. They disagreed on whether a woman (in this case) is liable for making an 
offering. Malik said that if he persuaded her she is liable for an offering, but if 
he forced her then he is liable for two offerings. Al-Shafi‘t said that he is 
liable only for one offering, as was his opinion in. the case of a person who 
cohabits during Ramadan. 

The majority of the jurists maintain that if they (the cohabiting couple) 
perform kajj after this they have to do so separately, and it is also said that 
they are not to separate. The latter opinion is related from some of the 
Companions and the Tabi‘in. This was also Abū Hanifa’s opinion. The 
opinions of Malik and al-Shafi‘i differed about the point at which they have 
to separate. Al-Shafi‘l said that they have to separate from the time that their 
hajj has been invalidated, while Malik said that they separate from the place 
where they commenced their ihrams, unless they did so before the migat. 
Those who imposed separation upon them did so to eliminate the means (of 
corruption) and as a penalty, while those who did not impose this on them 
based their judgment on the principle that a Aukm in this category cannot be 
issued unless it is based on a text. 

They disagreed about the kind of offering that is obligatory on account of 
(proscribed) sexual intercourse. Malik and Abū Hanifa said that this should be 
a goat, while al-Shafi‘l said that less than a badana (she-camel) is not enough, 
and if he cannot find one the value of the badana is to be converted into 
dirhams and the value of the dirhams into food, and he is then to fast one day 
for each mudd of food. He said that the offering and the food outside Mecca 
and Mina are not valid, but he may fast where he likes. 

Malik said that in the case of a deficiency that becomes associated with the 
ikrdm, whether it is due to cohabitation, or shaving of hair, or prevention, if 
the perpetrator of the act cannot find an offering he has to fast three days 
during kajj and seven when he goes back, and feeding of the needy does not 
enter into this. Malik held the atonement by slaughtering an animal that is 
binding here should be similar to the atonement in the case of the mutamatti‘, 
while’ al-Shafi‘t held it to be similar to the atonement that is obligatory in 
fidya (ransom). Feeding of the needy in Malik’s view is only applicable in the 
expiation for killing game and the expiation for the elimination of an ailment. 
Al-Shafist maintains that ‘fasting and feeding have been laid down as 
substitutes for the slaughtering of an animal in two places, while their 
substitute has not been mentioned on a single occasion; thus, the drawing of an 
analogy for the unexpressed cases from those that are expressed in the case of- 
food is better. This then is what is specific to the invalidation occurring 
because of cohabitation: 

With respect to invalidation occurring due to the lapse of time, which is the 
missing of the stationing at ‘Arafa on the day of ‘Arafa, the jurists agreed 
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unanimously that the person who is in this situation is not released from his 
jhram, except by making the circumambulation of the House followed by say 
between al-Safa and al-Marwa, that is, he becomes free from the thram after 
performing the ‘umra, and he is under an obligation to perform kajj in the 
next season. They disagreed. over whether he is liable for the offering. Malik, 
al-Shafi'l, Ahmad, al-Thawri, and Abū Thawr maintain that -he is liable for 
the offering. Their reliance is upon their consensus that the person who has 
been delayed by illness until he missed the Aaj is liable for the offering. Abi 
Hanifa said that he is released from the sram by undertaking the ‘umra. He is 
then to perform the fay in the next season,,and there is no liability (this time) 
for the offering. The evidence of the Kiifians is that the principle governing 
the offering is that it is a substitute for qag, thus, if he is liable for gad@ 
then there is no obligation for the offering, except in cases restricted- by 
consensus, 

Malik, al-Shafi‘1, and Abū Hanifa disagreed about the case of a person who 
was garin and has lost the kajj, whether he is to perform it (next time) as a 
mufrid (separately) or by combining it with ‘umra (as a garin). Malik and al- 
Shafi‘i held that he is to perform it as a garin as he is performing the gad@ of 
what he is liable for. Abi Hanifa said that he is only under the obligation for 
the ifrad as he has already performed the circumambulation of his «mra and 
he is only to perform the gad@ of what he has missed. 

The majority:of the jurists maintain that the person who has missed his kajj 
is not to continue in the state of ihram till the next year, and this opinion was 
selected: by Malik, except that he permitted this so that the offering may be 
dropped from his liability, and he does not need to be released from the thram 
by undertaking the umra. The basis of this disagreement of theirs on this 
issue stems from their dispute about the person who forms the niyya of the 
ihram for hajj in days other than those of the.#ajy months, Those: who did not 
consider such a person to be in a state of shram.did not permit the person who 
missed his hajj to remain in the state of shram until the other year. Those who 
permitted the i#rdm in days other than the days of.the kajf months permitted 
him to stay in the state of ihram. 

The Qadī (Ibn Rushd) said: “We have discussed the expiations that are 
obligatory through the text in the case of kajj, the description.of the gad# for 
both the missed and the invalidated kajj, and the description of the acts of the 
person who ‘has missed the kajj. We. had discussed before this the expiations 
that are expressly laid down in the law and what the jurists had associated with 
them in the case-of the person who invalidates his kajj. We are now left with 
the discussion of the expiations—over which they disagreed—pertaining to the 
omission of one of the rites of kajj, and these have not been expressly laid 
down”. 
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9.3.5. Chapter 5. Discussion of Expiations not Expressly Laid Down 


We say: The majority of the jurists agreed that the rites (of pilgrimage) are of 
two kinds: rites that are an emphatic sunna (sunna mwakkada), and rites that 
are considered desirable. Those that are a sunna make the person who 
relinquishes them liable for atonement by slaughtering an animal, as his ajj 
becomes defective, the basis being-the case of the mutamatti and that of the 
gārin. It is related from Ibn ‘Abbas that he said: “The person who misses a 
rite is liable for atonement by slaughtering an animal”. The rites that are 
supererogatory were not considered by the jurists as giving rise to atonement 
by slaughtering an animal, but they disagreed extensively over each rite as to 
whether its relinquishment gives rise to atonement. This was based upon their 
dispute over the identification of a rite as a sunna or as supererogatory. They 
had no dispute about the principle that obligatory rites cannot be- validated 
through atonement. They differed, however, over whether each of the acts 
itself was obligatory. The Zahirites did not uphold the imposition of 
atonement unless it was laid down in the text, because of their rejection of (the 
validity of) giyas, especially in cases of worship. Likewise, they agreed that if a 
pilgrim commits acts, avoidance of which is sunna, he is liable to the ransom 
for removing an ailment, but he is not liable for anything if he commits acts 
whose avoidance is considered’ desirable. The jurists disagreed about the 
consequences of the relinquishment of an act, because of their disagreement 
whether it was a sunna. And here again, the Zahirites did. not impose ransom 
except in cases that were laid down in the text. We shall mention the well- 
known disputes of the fugah@ over the relinquishment of each individual rite, 
that is, whether atonement by slaughtering an animal is obligatory. We shall 
take up these rites one by one, from the first rite to the last. So also we shall 
deal with the cases of the commission of prohibited acts. 

The first rite that they disagreed about was the case of the person who 
passes the migat without forming the intention of the irdm as to whether he is 
liable for atonement. A group of jurists satd that he is not liable for atonement 
by slaughtering an animal (dam). Another group of jurists said that he is liable 
for atonement, even if he returns (to the migat to form the niyya of the thram 
there). This was the opinion of Malik and Ibn al-Mubarak, and it is also 
related from al-Thawri. A third group of jurists said that if he returns (to the 
migat) he is not liable, but if he does not he is liable for atonement. This is the 
opinion of al-Shafi‘t, Abū Yusuf, Muhammad, and the better known opinion 
of al-Thawri. Abū Hanifa said that if he returns pronouncing the talbiya he is 
not liable for. atonement,-but if-he returns without pronouncing the talbiya he 
is liable. Yet another group of jurists said that returning to the migat to form 
the niyya is an obligation and it cannot be rectified through atonement. 
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They disagreed about the pilgrim who washes his head with marsh mallow. 
Malik and Abi Hanifa said that he is liable for ransom. Al-Thawri and some 
other jurists said that-there is no liability upon him. 

Malik was of the view that entering a bath invokes the liability of ransom, 
while others permitted it. Entering the bath is attributed to Ibn ‘Abbas 
through authentic transmission. 

The majority maintain that the person in the state of ihrdm is liable for 
ransom if he wears some of the things that he is prohibited from wearing. If he 
were to wear trousers in the absence of a loin-cloth is he is liable for ransom? 
They disagreed over this. Malik and Abi Hanifa said that he is liable for 
ransom, while al-Thawri, Ahmad, Abū Thawr, and Dawid said that there is 
no liability for one who does not have a loin-cloth. The reliance of those who 
disallowed this is the unqualified proscription about it, while the reliance of 
those who do not uphold ransom in this case is the tradition of ‘Amr ibn 
Dinar from Jabir and Ibn ‘Abbas, who said, “I heard the Messenger of Allah 
(God’s peace and blessings be upon him) saying, “Trousers are for the person 
who cannot find a loin-cloth and boots are for the person who cannot find 
sandals’ ”. 

They disagreed about the case of a person who wears cut down boots when 
sandals exist. Malik said that he is liable for ransom, while Abū Hanifa held 
that he is not. Both opinions are related from al-Shafi‘l. They disagreed about 
the case of a woman wearing gloves, whether she is liable to ransom. We have 
already discussed a large number of these ahkam under the topic of thram. 
They also disagreed about the case of a person who neglects the 
pronouncement of the talbiya, whether he is liable for atonement by 
slaughtering an animal. This too has preceded. 

They agreed that the pilgrim who forgets to perform the circumambulation 
or who misses one of the circuits should perform it again as long as he is in 
Mecca, but they disagreed about what he should do when he has returned to 
his family. A group of jurists including Abū Hanifa said that slaughtering an 
animal would atone for it. Another group of jurists said that he is to return and 
rectify what was defective, and slaughtering an animal will not compensate for 
it. Likewise, they disagreed about the case of a person who does not observe 
the ramal in the first three circuits. Its obligation was upheld by Ibn ‘Abbas, 
as did al-Shafi‘i, Abū Hanifa, Ahmad, and Abu Thawr. The. opinion -of Malik 
and his disciples differed over this. 

The basis for the disagreement in all these issues is their dispute whether 
the act is a sunna. The discussion about all this has preceded. 

If he misses kissing the Black Stone or kissing his hand after he has placed it 
on the Stone (in case he was not able to reach it), ‘he is liable for atonement on 
the analogy of the mutamatt‘ in the view of those who do not consider it 


446 THE DISTINGUISHED JURIST’S PRIMER 


obligatory (i.e., consider it a sunna). Similarly, they disagree about the person 
who forgets to pray the two rak‘as of the circumambulation and returns to his 
homeland as to whether there is liability of atonement for him.-Malik said that 
he is liable for atonement, while al-Thawri said that -he may offer the two 
rakas as long as he is in the Haram. A!-Shafil and Abu Hanifa said that he 
may offer them wherever he pleases. 

Those who upheld that the farewell circumambulation is not obligatory 
disagreed about the case of a person who neglects it and it is not possible for 
him to return to Mecca to perform it, whether he is liable for atonement. 
Malik said that he is not liable for anything; however, he may return for it if he 
is near enough. Abii Hanifa and al-Thawri said that he is liable for atonement 
if he does not return. In their view he is to return as long as he has not reached 
the migat. The argument of those who do not consider it a sunna mwakkada 
(emphatic sunna) is that it is not obligatory upon-the resident of Mecca or a 
menstruating woman. 

In Abū Hanifa’s view if the person has not included the kij’? during the 
circumambulation he is to return to repeat the zawäf, as long as he has not left 
Mecca; if has left, he is liable for atonement by slaughtering an animal. 

They disagreed about whether walking is a condition for the validity of the 
circumambulation for the pilgrim who is able to do so. Malik said that it is a 
condition, like standing up in prayer. If he is unable to do so it is considered 
permissible like the prayer of the person-observing it in a sitting posture. He is 
to return to repeat it (if he improves), unless he has returned to his homeland, 
in which case he is liable for atonement (dam). Al-Shafi said that riding 
during the circumambulation is permitted as the Prophet (God’s peace and 
blessings be upon him) “performed the circumambulation of the House while 
riding, in the absence of an illness”. He did so, however, in order to have a 
better view of the people. 

Those who considered the sa‘y to be obligatory imposed atonement for the 
person if he left for his homeland. (without performing it), but those who 
considered it to be voluntary did not impose any liability. The discussion of 
their disagreement about, the case of a person who performs the sa‘y before 
the circumambulation has also preceded; it was then explained whether he is 
liable for atonement if he leaves Mecca (without repeating the rite). 

They disagreed about the obligation of dam upon a person who left ‘Arafa 
before sunset. Al-Shafi‘T and Ahmad said that if he returns and then leaves 
after sunset there is no atonement for him, but if he does not return by dawn 
(next morning) he is liable for atonement. Abū Hanifa and al-Thawri-said that 
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he is liable for atonement whether he returns or he does:not. This has already 
been discussed. 

They disagreed about the person who: stays at Urana (and not at ‘Arafa). 
Al-Shafi‘T said that there is no Aaj for him, while Malik said that he is liable 
for dam. The reason for disagreement is whether the proscription of stopping 
there instead of at ‘Arafa belongs to the category of prohibition or to that of 
disapproval. We have mentioned, in the section(s) on the performance of the 
acts of kajj, most of their disagreements about matters whose relinquishment 
prompts the imposition of dam and about those which do not, although the 
proper order requirs that they be mentioned here. But mentioning them on 
those occasions was -easier. 

The Qadi (Ibn Rushd) said: “We have discussed the obligation of this 
worship and the person on whom it is obligatory, as well as the conditions of 
its obligation and when it becomes obligatory. These are matters that form the 
preliminaries for the full knowledge of this worship. We discussed, thereafter, 
the time period of this worship, its location, and its prohibitions, and what acts 
are included in it with respect to each individual location out of the various 
locations, and also with respect to the individual segments of time among the 
various segments of time until the time for it is over. We then discussed the 
release from the restrictions of the ihrām during this worship and also what is 
accepted by way of different forms of expiation: for the rectification of.defects 
as well as those acts that cannot be rectified and have to be repeated. We also 
discussed the Aukm of repetition in accordance with the causes. In this topic 
was also included the case of a person who commences the worship, but is 
prevented from completing it by illness, or by the enemy, or by other things. 
What is left from the acts of this worship is the discussion of the offering 
(hady), because this is a kind of worship which is a part of the (larger) worship 
(of kajj) and which it is necessary to devote our attention to; so we now move 
to it”. 


9.3.6. Chapter 6 Discussion of the Offering (Hady) 


We say: The study of the offering includes the identification. of its obligation, 
the identification of its species, the identification of its age, the manner in 
which it is driven, from where it is to be driven and where it ends up after 
being driven, which is the place of sacrifice, and the Aukm of its meat after 
slaughter. 

We say: They agreed that the offering driven for this worship includes that 
which is obligatory and that which is voluntary. The obligatory offering is 
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(either) obligatory through a vow, or it is obligatory in some forms of this 
worship, and it also includes that which is obligatory because it is an expiation. 

The offering that is obligatory for some forms of this worship is the offering 
of the mutamatti‘, by. agreement, and the offering of the gdrin, with 
accompanying disagreement. That which is (imposed as) an expiation is the 
offering for gag@ performance, in accordance with the opinion of those who 
stipulate an offering in it, the offering in the expiation for killing game, and the 
offering for removing ailments and dirt, and also the offerings resembling these 
offerings for which the jurists have drawn analogies for the case of each rite 
with cases that are explicitly mentioned in the texts. 

With respect to the species of the offering, the jurists agreed that the 
offering should not be from things other than. the eight categories explicitly 
laid down by Allah, and that it is preferable that the offering should first be a 
camel then a cow then sheep then goats, but they differed about other 
slaughtered animals. With respect to the ages, they agreed that the thaniy (the 
age of one year for sheep, two years for cows, and. five for camels) is valid, but 
a six-month old (jadka‘) from among goats.is not valid as an offering (hady) or 
as a blood sacrifice (dahiya; pl. dahaya), because of the saying of the Prophet 
(God’s peace and blessings be upon him) to Abu Burda, “It is valid for you but 
is not valid for anyone after you”. They differed about the permissibility .of 
offering a six-month old sheep. The majority of the jurists uphold its 
permissibility as an offering and as a blood sacrifice. Ibn “Umar used to say 
that in offerings only a thaniy is valid from each species. There is no dispute 
that the more expensive the offering the better it is. Al-Zubayr used to say to 
his children, “O my children, none of you should make an offering to Allah of 
that which he would be ashamed of offering to his benefactor, for Allah is the 
Greatest of .all benefactors, and deserves that the choicest thing be offered to 
Him”. The Messenger of Allah:(God’s peace and blessings be upon him) said 
in the case of slaves, when it was said to him which one of them has greater 
merit for emancipation, “The one that fetches the highest price and is the 
dearest to his masters”. 

There is no known limit for the number of offerings, and the offerings of 
the Messenger of Allah (God’s peace and blessings be upon him) were up to a 
hundred. The manner of driving them ‘(to the place of offering) is by 
garlanding them and.an indication (by incision) that it is an offering, “Because 
the Messenger of Allah (God’s peace and blessings be upon him) travelled in 
the year of al-Hudaybiya and on reaching Dhii al-Hulayfa he garlanded the 
offering, put distinguishing marks (by incision) on it, and then entered the 
ithram”. When the offering is a camel or a cow, there is no dispute that it is 
made.to wear one or two sandals around the neck, or whatever is similar for 
one who cannot find sandals. They disagreed about the garlanding of sheep. 
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Malik and Abu Hanifa said that sheep are not to be garlanded: Al-Shafi‘, 
Ahmad, Abu Thawr, and Dawid said that they are to be garlanded on the , 
basis of the tradition of al-A‘mash from Ibrahim from al-Aswad from. 
‘Aisha “that the Prophet (God’s. peace and blessings be upon him) once took 
some sheep as an offering to the House and garlanded them”. They considered 
it desirable to turn it toward the gibla while garlanding it. Malik preferred the 
putting of distinguishing marks (by incision) on the left-side, ‘because of what 
he has related from Nafi‘ from Ibn “Umar that when he made an offering, 
bringing them from Medina, he would garland them and place the 
distinguishing marks (by incision) on them at Dhū al-Hulayfa, and he 
garlanded them before placing the incisions. He would do this at one place 
when the offerings were turned toward the gibla. He would make them wear 
sandals (around the neck) and put the incisions on their left sides. He would 
then drive them down with them until he would stop with the people at 
‘Arafa, and then move with the people as they moved, and when they reached 
Mina in the early morning of the Day of Sacrifice he would -sacrifice them 
before shaving his head or clipping his hair. He would sacrifice the offerings 
with his own hands, lining them up and making them face the gibla. He would 
then eat and feed others. Al-Shafitt, Ahmad, and Abū Thawr preferred the 
placing of incisions on the right side, because of the tradition of Ibn ‘Abbas 
“that the Messenger of Allah (God’s peace and blessings be upon him) 
observed zukr at Dhū al-Hulayfa and then sent for his sacrificial animals. He 
made incisions on the right side of their humps (of the camels) after which he 
squeezed out the blood from them (the incisions). He garlanded them with two 
sandals. He then rode his mount and on reaching al-Bayd? pronounced the 
talbiya for hajj”. 

From where is the offering to be driven? Malik said that the sunna for this is 
that it be driven from the outskirts of Mecca (hili, and ‘because of this he 
maintained that the person who buys the offering from Mecca and did not 
bring it from the 4il should take it with him for the stationing at ‘Arafa, and 
if he does this he is liable for a substitute (badal). If he brought it along from 
the Ail! then it is desirable for him to take it along for the stationing at ‘Arafa, 
which is the opinion of Ibn Umar, and was upheld by al-Layth. Al-Shafi‘i, 
al-Thawri, and Abū Thawr said that the taking of the-offering to ‘Arafa is a 
sunna, but there is no penalty for the person who did not take it there, 
irrespective of his having driven it from the kill. Abū Hanifa said that the 
taking of the offering to ‘Arafa is not a sunna. The evidence of Malik for the 
bringing of the offering from the kill into the Haram is “that the Prophet 
(God’s peace and blessings be upon him) did so and said, ‘Acquire your rites 
from me”. Al-Shafit said that taking the offering to ‘Arafa (ta'rif) is a 
sunna, just like garlanding. Abii Hanifa said it is not a sunna, and the 
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Messenger of Allah (God’s peace and blessings be upon him) did so as his 
residence was outside the. Haram. A choice in the matter of ta%if of the 
offering is related from ‘Aisha, 

The destination of the offering is the Ancient House, as in the words of the 
Exalted, “And afterward they are brought to the Ancient House”,?” and His 
words, “As an offering to the Kaba”. The jurists agreed that no one is 
permitted to slaughter inside the Ka‘ba, nor in al-Masjid al-Haram, and that 
the meaning in the words of the Exalted, “As:an offering to the Kaba” 30! is 
sacrifice in Mecca as a favor from Him for its needy and poor. Malik used to 
say that the meaning of the words of the Exalted, “As an offering to the 
Ka‘ba”*™ is Mecca; and he did not permit anyone who was slaughtering his 
offering in the Haram to do it in a: place other than Mecca. Al-Shafi‘ and 
Abū Hanifa said that slaughtering it in the Haram outside Mecca is valid. Al- 
Tabri said that the slaughter of the offering is permitted wherever the person 
making the offering desires, except for the offering of girdn and the killing 
of game, for they are not permitted in any place other than the Haram. On 
the whole, the sacrificing at Mina is a point of consensus among the jurists; 
and at Mecca for the umra, except for their dispute about the sacrifice 
made by the pilgrim who has been intercepted and prevented from completing 
hajj. In Malik’s view if the sacrifice is made for kajj at Mecca and for the 
umra at Mina it is permitted. Malik’s evidence for stating that it is 
not permitted to sacrifice in the Haram at a place other than Mecca is the 
saying of the Prophet (God’s peace and blessings be upon him), “All the alleys 
of Mecca, and its streets are a place of sacrifice”. Malik exempted from this the 
offering due as ransom (fidya), and permitted it in a place other than 
Mecca. 

With respect to the time of sacrifice, Malik said that if the offering of 
tamattus and of voluntary kajj are slaughtered before the Day of Sacrifice it is 
not valid, but Abū Hanifa permitted it in the case of voluntary ajj. Al-Shafi‘t 
said that it is permitted in both cases before the Day of Sacrifice. 

There is no:dispute among the jurists that the person who. converts the 
offering into fasting may fast wherever he likes as there is no benefit in this to 
the residents of the Haram nor to the residents of Mecca. They disagreed 
about the alms distributed in lieu of the offering. The majority of the jurists 
maintain that they are due to the needy of Mecca and the Haram, as they are a 
substitute for the reparation of killing game, which is for them. Malik said that 
feeding is like fasting and is valid outside Mecca: 
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The jurists agree unanimously about the description of the sacrifice that 
commencement with the name of Allah is desirable in it as it is slaughter 
(dhakah). Some of them preferred the pronouncement of takbir along with the 
tasmiya. It is preferred for the person making the offering to undertake the 
sacrifice with his own hands, but if he delegates this it is permitted. This is 
what the Messenger of Allah (God’s peace and blessings be upon him) did in 
the case of his offerings. One of his sunnas is sacrificing while the animals are 
standing, because of the words of the Exalted, “So mention the name of Allah: 
over them when they are drawn up in lines”. The description of the 
sacrifice has preceded in the Book of Slaughtered Animals. 3™ 

There are a number of well-known: issues about what is permitted to the 
owner of the offering with respect to utilizing it and consuming its flesh. The 
first is whether it is permitted to him to ride the obligatory or voluntary 
offering. The Zahirites maintained that riding it is permitted in the case of 
necessity and even otherwise. Some of them made this obligatory. The 
majority of the jurists of the provinces considered riding it as abominable other 
than in cases of necessity. The evidence of the majority is what is recorded by 
Abū Dawiid from Jabir when he was asked about riding the offering. He said, 
“I heard the Messenger of Allah (God’s peace and blessings be upon him) 
saying, ‘Ride it with care if you are compelled to until you can find a mount’ ”. 
By way of reasoning, utilizing a thing through which the nearness to Allah is 
sought is not allowed by the spirit of the shari‘a. The evidence of the Zahirites is 
what is related by Malik from Abi al-Zinad from al-Aaj from Abū Hurayra “that 
the Messenger of Allah (God’s peace and blessings be upon him) saw a man 
leading his sacrificial animal, so he said, ‘Ride it’. He said, ‘O Messenger of Allah it 
is an offering’. He said, on the.second or third time, ‘Ride it, woe unto you’”. 

They agreed that the voluntary offering, after it has reached its intended 
destination (and killed), may be consumed (in part) by the owner like the rest 
of the people, but if it becomes sick before reaching its destination he is to 
leave it to the people and is not to eat from it. Dawtid added to this that the 
person is not to feed any of his associates with it, because of what is established 
from the Messenger of Allah (God’s peace and blessings be upon’ him) that he 
sent an offering with Najiyat al-Aslami and said to him, “If some of it is 
fatigued, sacrifice it and dye the sandals in its blood, then leave it to the 
people”. This tradition is related from Ibn ‘Abbas and he added to it the 
following words: “(Neither) you nor your associates are to eat from it’. This 
addition was adopted by Dawiid and Abū Thawr. They disagreed about the 
liability of the person who does eat of it. Malik said that -if he eats of it, its 
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substitute is due from him. Al-Shafi‘l, Abū Hanifa, al-Thawri, Ahmad, and 
Ibn Habib from the disciples of Malik, said that he is liable for the value of 
what he has consumed or has ordered to be consumed in the shape of food that 
is to distributed as charity. This is related from ‘Ah, Ibn Mas‘td, Ibn 
‘Abbas, and a group of the Tabi‘in. 

The offering that is hurt (injured) inside the Haram before reaching Mecca, 
has it reached its destination? There is a disagreement about this based upon 
the preceding dispute as to whether ‘the destination is Mecca alone or it is the 
Haram. If, however, the obligatory offering is injured before reaching its 
destination, the owner has the right to consume it as he is liable for its 
substitute. Some of them permitted the sale of its meat in order to assist him 
in obtaining the substitute, but Malik disallowed this. 

They disagreed about eating (by the owner) from the obligatory offering if it 
reaches its destination. Al-Shafi‘t said that he is not to eat anything from the 
obligatory offering, and all its meat is for the needy, so also its saddle, if there 
is any, for the needy as well as the shoes with which it was garlanded. Malik 
said that he may eat from every obligatory offering, except the offering in 
expiation for killing game, that which is due to a vow for the needy, and that 
which is due to the elimination of ailment. Abu Hanifa said that he is not eat 
from the obligatory offering, except from the offering of tamattu‘ and the 
offering of girdn. The reliance of al-Shafi‘i is on the similarity between all 
kinds of offerings that are obligatory due to expiation. Those who made a 
distinction argued that there are two meanings which are apparent in the 
offering. The first is that it is a worship ab initia, and the other is that it is an 
expiation. One of these two meanings may be more: obvious in some kinds. 
Those who gave predominance to its similarity with worship over its similarity 
with expiation, in each individual kind of offering, like the offering in giran 
and the offering in tamattu‘, especially those who said that girdn and tamattu‘ 
have greater merit, did not lay down the condition of non-consumption, 
because such an offering in their view is a merit and not an expiation repelling 
a punishment. Those who gave predominance to its: similarity with expiation 
said that he is not to eat from it, because of their agreement that the person 
making the expiation is not to eat from the substance of the expiation. Insofar 
as the offering in the reparation for killing game and the ransom of eliminating 
ailment are apparently expiations these jurists did not disagree that he is not 
eat from them. 

The Qadi (Ibn Rushd) said: “We have discussed the hukm of the offering, its 
species, its age, the manner of leading it, the conditions of its validity with 
reference to time and place, the description of its slaughter, and the ukm of 
utilizing it, and this is what we intended. Allah is the Grantor of the truth. 
With the completion of this discussion, in accordance with our arrangement, 
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the discussions of this Book have been completed, in conformity with our aim. 
All thanks and praise are due to Allah, many times over, for He has granted 
success and guidance, and bestowed completion and perfection. 

It was finalized on Wednesday, the ninth of Jumadi al-Ula, which is in the 
year five hundred and eighty-four. It is a part of Kitab al-Mujtahid, which I 
have been compiling for more than twenty years or close to it. All praise is for 
Allah, the Lord of the Worlds. 

He, may Allah be pleased with him, decided at first, when he was compiling 
the book, not to include the Book of Haj, but he then started working on it 


and compiled it”. 


405 This is obviously the scribe’s note. 


xX 
THE BOOK OF JIHAD 


A comprehensive discussion of the principles of this subject is covered in two 
chapters. The first is about the identification of the elements of war. The 
second is about the ahkkam of the enemy’s property when the Muslims come to 
own it. 


10.1. Chapter 1 The Elements (Arkan) of War 


There are seven sections in this chapter. The first is about the identification of 
the hukm of this activity and the persons for whom it is binding.. The second 
is about the identification of persons who are to be fought. -The third is about 
the identification of each category of the enemy on whom harm may be 
inflicted, and those who are not to be hurt. The fourth is about the lawful 
conditions of war. The fifth is about the identification of the number (of 
opponents) from whom retreat is not permissible. The sixth relates to whether 
truce is permissible. The seventh deals with the question: why wage war? 


10.1.1. Section 1: Identification of the hukm of this activity 


With respect to the ukm of this activity, the jurists agreed unanimously that it 
is a collective and not a universal obligation, except for ‘Abd Allah Ibn al- 
Hasan who said it is voluntary. The majority of the jurists adopted this view 
because of the words of the Exalted, “Warfare is ordained for you, though it is 
hateful unto you, but it may happen that ye hate a thing which is good for you, 
and it may happen that ye love a thing which is bad for you, Allah knoweth, ye 
know not”. Its imposition as a communal obligation, that is, when some 
undertake it the rest are absolved of it, is based upon the words of the Exalted, 
“And the believers should not all go out to fight. Of every troop of them, a 
party only should go forth, that they (who are left behind) may gain sound 
knowledge in religion, and that they may warn their folk when they return, so 
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that they may beware,” and on His words, “Unto each Allah hath promised 
good, -but he hath bestowed on those who strive a great reward above the 
gedentary”.°°? Further, the Prophet (God’s peace and blessings be upon him) 
never went out to battle unless he had left some of the people behind. Taken ` 
together all these (evidences) imply that this activity constitutes a collective 
obligation. 

The activity is obligatory on men, who are free, have. attained puberty, who 
find the means (at their disposal) for going to war, are of sound health, and are 
neither ill nor suffer from a chronic disease. There is no dispute about this 
because of the words of the Exalted, “There is no blame for the blind, nor is 
there blame for the lame, nor is there blame for the sick”,°? and His words, 
“Not unto the weak nor unto the sick nor those who can find naught to spend 
is any fault (to be imputed though they stay at home)”.?!° With respect to the 
obligation being restricted to free men, I, know of.no disagreement. The jurists 
in general agreed that a condition for this obligation is the permission of 
parents, except when it becomes a universal obligation; for example, when 
there are not enough people to carry out the obligation unless all (present) 
undertake it. The basis for this is the established tradition which relates that “a 
person said to the Messenger of Allah (God’s peace and’ blessings -be upon 
him), ‘I wish to participate in the jihad’. He asked, ‘Are your parents alive?’ 
The man said, Yes’. He said, ‘Then struggle in their cause’”. 

The jurists disagreed about the (need for the) consent of polytheist parents. 
Similarly, they disagreed about the consent of the creditor when a person is 
under debt because of the saying of the Prophet (God’s peace and blessings be 
upon him), when a man asked him, “Will Allah pardon. my sins if I die with 
‘forbearance sacrificing myself in the way of Allah?’ He replied, ‘Yes, except for 
debts. That is what Jibril said to me lately’”. The majority permit it, however, 
particularly when the person leaves something behind for the satisfaction of his 
‘debts. 


10.1.2. Section 2: Identification of the persons to be fought 


The jurists, agreed, with respect to the people who are to be fought, that they 
are all of the polytheists (mushrikun), because of the words of the Exalted, 
“And fight them until persecution is no more, and religion is all.for Allah”,?!! 
excépt what is narrated from Malik, who said it is not permitted to commence 
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hostilities against the Ethiopians, nor against the Turks, because of the report 
from the Prophet (God’s peace and blessings be upon him), “Leave the 
Ethiopians in peace as long as they leave you alone”. Malik was questioned 
about the authenticity of this tradition. He did not acknowledge it, but said, 
“People continue to avoid an attack on them”. 


10.1.3. Section 3: Identification of the harm permitted to be inflicted upon the 
enemy 


Harm allowed to be inflicted upon the enemy can be to property, life, or 
personal liberty, that is enslavement and ownership. ‘Harm that amounts to 
enslavement is permitted by way of consensus (ijma‘) for all categories of the 
polytheists, I mean, their men and women, old and young, and the common 
people and the élite with the exception of monks. One group of jurists 
maintained that they (the monks) are to be left alone and not to be captured; in 
fact,.they are to be left unharmed and not to be enslaved because of the saying 
of the Messenger of Allah (God’s peace and blessings be upon him), “Leave 
them and that to which they have devoted themselves”, and also because of the 
practice of Abii Bakr. 

The majority of the jurists maintained that the imdm has different types of 
choices regarding the prisoners of war including their pardon, enslavement, 
execution, demand for ransom, and the imposition of jizya (poll tax) on them. 
A group of jurists maintained.that it is not permitted to execute the prisoners. 
Al-Hasan ibn Muhammad al-Tamimi has related that ‘there is a consensus 
(ijma‘) of the Companions on this. 

The reason for:their disagreement stems from the conflict of the apparent 
meanings of the verses in this context, the conflict of the acts (of the. Prophet), 
and the conflict of the apparent meaning of the Quranic text with the acts of 
the Prophet Prophet (God’s peace and blessings be upon him). This is because 
the apparent meaning of the words of the Exalted, “Now when ye meet in 
battle those who disbelieve, then it is smiting of the necks until, when ye have 
routed them”,’!? is that after taking prisoners the imam can only pardon or 
take ransom. (This conflicts. with) the words of the Exalted, “It is not for any 
Prophet to have captives until he hath made slaughter in the land”,3 and 
with the occasion of the revelation that indicates through the (case of the) 
prisoners of the battle of Badr that execution is better than enslavement. The 
Prophet (God’s peace and blessings be upon him), however, executed the 
prisoners on some occasions, pardoned them (on others), and enslaved women. 
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Abū ‘Ubayd has related that he never enslaved free male Arabs. The 
Companions, after him, agreed upon the permissibility of enslavement of the 
People of the Book, both male and female. 

Those who maintained that the verse, which is specific about the matter of 
captives (prohibiting execution), has abrogated the acts of the Prophet, said 
that the captive is not to be executed. Those who maintained that the verse 
neither mentions captives nor is its purpose the final disposal of the question of 
what is to be done to the captives, and that the act of the Prophet (God’s peace 
and blessings be upon him) is an addition to what is in the verse, when they 
take into account the censure of the failure to execute the captives said that the 
execution of the captives is permitted. 

Execution is permitted in cases where the guaranty of safe conduct (aman) is 
not available. There is no disagreement among Muslims on this; however, they 
differ as to who can grant safe conduct and who cannot. They agreed on the 
permissibility of safe conduct granted by the mam. The majority of the jurists 
permitted safe conduct granted by free Muslim males, except that Ibn al- 
Majishiin was of the view that it is contingent upon the consent of the imam. 
They disagreed about the safe conduct granted by a slave or a woman. The 
majority permitted this while Ibn al-Majishiin and Sahni used to: say that 
safe conduct granted by a woman is contingent upon the consent of the imam. 
Abu Hanifa said that safe conduct granted by a slave is not permitted, unless 
he participates in fighting. 

The reason for their disagreement is the conflict of a general: implication 
with that of analogical reasoning. The generality is in the saying of the Prophet 
(God’s peace and blessings be upon him), “The blood of the Muslims has 
equal value among themselves (among themselves with respect to protection). 
Even the humblest endeavors for their (collective) protection, and against 
outsiders they form a single (protecting) hand”. This implies, through its 
generality, that safe conduct granted by the slave is valid. The conflicting 
analogy arises due to the fact that safe conduct is contingent upon full legal 
capacity while the capacity of the slave is deficient due to his servility. Thus it 
is necessary that his servility should be effective in invalidating his aman on 
the analogy of its effectiveness in suspending many of the legal ahkam in his 
case, The general implication must then be restricted by this analogy. 

Their disagreement about the effectiveness of the safe conduct granted:by a 
woman is based on their dispute about the meaning of the saying of the 
Prophet (God’s peace and blessings be upon him), “We protect whom you 
have protected, O Umm Han?’, and on the analogy of women upon men (i.e: 
their equality). Those who understood from his saying, “We protect whom 
you have protected, O Umm Hani’, an endorsement of safe conduct granted 
by her and not its validity by itself, for had it not been for his endorsement, 
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her guaranty of safe conduct would be ineffective, said that a woman cannot 
grant safe conduct unless it is endorsed by the smdm. Those who understood 
from this that his endorsement of her (guaranty of aman) was with the view 
that amdn had already been concluded and had taken effect, and not with a 
view that it was his endorsement that granted validity to its conclusion said 
that safe conduct guaranteed by a woman is permitted. Likewise, those who 
considered her equal to a man by way of analogy, and made no distinction 
between them, permitted safe conduct granted -by her, while those who 
considered that she had a defective legal capacity as compared to a man did not 
permit such safe conduct. 

Whatever the nature of the aman it is not effective (in affording protection) 
against enslavement, but only ‘against execution. It is possible for us to relate 
this disagreement .to their dispute about the words used for the masculine 
plural, whether they include women, that is,in accordance with legal usage. 

The harm aimed at life is by killing, and there is no disagreement among the 
Muslim jurists that it is permitted in war to slay the male polytheists, who 
have attained puberty and are waging war. There is, however, disagreement 
about execution after captivity, as we have already discussed. Similarly, there is 
no dispute among them that it is not permitted to slay minors or women, as 
long as they are not waging war. If a woman fights the shedding of her blood 
becomes permissible. This was established as “the Prophet (God’s peace and 
blessings be upon him) prohibited the killing of women and children, and said 
when he saw a slain woman, ‘She was not one who would have engaged in 
fighting”. 

They disagreed about the case of hermits cut off from the world,-the blind, 
the chronically ill, the-old who cannot fight, the idiot, and the peasants and: 
serfs. Malik said neither the blind nor idiots nor hermits are to be slain, and 
enough of their wealth is to be left to them by which ‘they may survive. 
Similarly, the old and decrepit are not to be slain, in his view, and this was also 
the view of Abū Hanifa and: his disciples. Al-Thawri and al-Awza‘l said that 
only the old are to be spared. Al-Awza‘T added that the peasants are not to be 
slain either. According to al-Shafi‘i’s most authentic opinion, all of these 
categories (of people) are to be put to death. The basis for their disagreement 
stems from the conflict of the specificity in some traditions with the general 
implication of (some verses of) the Quran, and also the generality of the 
authentic saying of the Prophet (God’s peace and blessings be upon him), “I 
have been commanded to fight mankind until they say, ‘There is no God but 
Allah.” The words of the Exalted, “Then, when the sacred months have 


passed, slay the idolaters wherever ye find them”,?!* imply the slaying of 
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every nonbeliever whether or not he is a monk, and so.does the saying of the 
Prophet (God’s peace and blessings be upon him); “I have been commanded to 
fight mankind until they say, “There is no God but Allah’”. 

The traditions laid down about the sparing of all these categories include the 
traditions -related by Dawid Ibn al-Husayn from Ikrimah from Ibn ‘Abbas 
“that the Prophet (God’s peace and blessings be upon him) used to say while 
sending out his armies, ‘Do not kill hermits’”. There is also the tradition 
related from Anas Ibn Malik from the Prophet (God’s peace and blessings be 
upon him), “Do not slay the old and decrepit nor young. children nor women, 
and do not purloin [the booty]”. It is recorded by Abū Dawid. There is also 
among these the tradition ‘related by Malik from Abt Bakr that he said, “You 
will come across a people.who will claim that they have. devoted themselves to 
Allah, so leave them and that to which they have devoted themselves”, and it 
includes the words, “Never kill women, children, and the old weakened with 
age”. 

It appears that the chief source of disagreement in this issue springs from 
the apparent conflict between the words of the Exalted, “Fight in the way of 
Allāh against those who fight you, but begin not hostilities. Lo, Allah loveth 
not aggressors”,’!5 and His words, “Then when the sacred months have 
passed, slay the idolaters wherever ye find them”.*!© Those who held that the 
latter verse has abrogated the (meaning of the) words “Fight in the way of 
Allah those who fight you”,2!7 as fighting is prescribed primarily against those 
who fight, said that the latter verse stands unrestricted upon-its generality. On 
the other hand, those who maintained that the former verse is the governing 
verse, and that it includes all categories not involved in fighting, exempted it 
from the generality of the latter (in other words restricted the latter to those 
who do or can provide hostility, thus excluding children, old and decrepit.etc). 
Al-Shafit argued on the basis of the tradition of Samura that the Prophet 
(God’s peace and blessings be upon him) said, “Kill the old among the 
polytheists and keep alive their young”. It appears that the effective underlying 
cause for slaying, in his view, is kufr (disbelief), It is necessary then that this 
cause be applied to all the non-believers. 

Those who maintained that the peasants are not to be slain argued on the 
basis of what is related from Zayd Ibn Wahb, who said, “We received a letter 
from Umar, may Allah be pleased with him, saying, ‘Do not misappropriate 
(the spoils), do not be perfidious, do not kill infants, and fear Allah in the case 
of the peasants’”. A prohibition has been laid down in the tradition of Rabah 


MS Quran 2 : 190. 
ale Quran 9: 5. 
317 Quran 2 : 190. 


460 THE DISTINGUISHED JURIST’S PRIMER 


Ibn Rabi about the slaying of non-believing serfs, that “he went out with the 
Messenger of Allah (God’s peace and blessings be upon him) for a battle which 
he fought and he (Rabah) and the Companions of the Messenger of Allah 
passed by a slain woman. The Messenger of Allah stopped near her and then 
said, ‘She was not the one to be engaged in fighting’. He then turned to face 
the group and said to one of them: ‘Hurry and go to Khalid Ibn al-Walid (and 
conivey to him) that he must not slay infants, serfs or women’”. 

The reason leading to their disagreement, on the whole, arises from their 
dispute about the effective underlying cause of slaying. Thus, those who 
maintained that the effective underlying cause for this is disbelief (kufr), did 
not exempt anyone out of the polytheists, while those who maintained that the 
underlying cause in it is the ability to fight, there being a prohibition about the 
killing of women though they be non-believers, exempted those who do not 
have the ability to wage war, or those who have not affiliated themselves with 
it, like the peasants and the serfs. 

The proscription of mutilating the bodies (muthla) of the enemy jis fully 
established. The Muslim jurists agreed on the permissibility of slaying them 
with weapons, but. disagreed about-burning them with fire. A group of jurists 
disallowed burning them with fire or even attacking them with it, and this is 
the opinion of “Umar and is also narrated from Malik. Sufyan al-Thawri 
permitted this, while some of them said: “If the enemy initiates this it is 
permitted, otherwise not”. 

The reason for their disagreement stems from the conflict of a general 
implication with a specific rule. The generality lies in the words of the Exalted, 
“Slay the idolaters wherever ye find them”.’!? This does not make an 
exception for any kind of slaying. The specific implication was established 
when the the Prophet (God’s peace and blessings be upon him), said’ about a 
man, “If-you seize him, kill him, but do not burn him with fire for no one 
punishes (has the right to) with fire except the Lord of the Fire”. 

The majority of the jurists agreed about the permissibility of attacking 
fortresses by means of mangonels, irrespective of women or children being in 
them, because of the report that the Prophet (God’s peace and blessings be 
upon him), positioned mangonels against the people of Tif. If there are 
Muslim captives and Muslim children in the fortress then, according to a 
group, mangonels should not be used, and that is the opinion of al-Awza‘T. 
Al-Layth permitted this. The reliance of those who do not permit this is on 
the words of the Exalted, “If they (the believers and the disbelievers) had been 
clearly separated We verily had punished those of them who disbelieved with 
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painful punishment”.°”? It appears that those who permitted this relied on 
jurisprudential interest (maslahah). 

This, then, is the extent of harm that is allowed.to be inflicted upon their 
life and liberty. The harm that is permissible in the case of their property, that 
is, buildings, animals, and crops, is a matter of controversy among them. Malik 
permitted cutting of trees, picking of fruit, and destruction of inhabited 
buildings, but did not allow the slaughter of cattle and the burning of date- 
palms. Al-AwzaT disallowed the cutting of fruit-bearing trees and the 
demolishing of buildings — churches or other. Al-Shafi‘t said that houses and 
trees may be set on fire if the enemy used them as fortresses, otherwise the 
destruction of houses and the cutting of trees is disapproved. 

The reason for their disagreement. springs from the conflict between the 
practice of Abii Bakr and that of the Prophet (God’s peace and blessings be 
upon him). It is established that. “the Prophet (God’s peace and blessings be 
upon him) set fire to the date-palms of Banu al-Nadir”, and it is also 
established that Abū Bakr ordered his troops: “Do not cut trees, do not 
destroy buildings”. Those who.maintained that the act of Abii Bakr was based 
on his knowledge about the abrogation of the act of the Prophet (God’s peace 
and blessings be upon him)—as it cannot be conceived that Abū Bakr would 
act contrary to the practice of the Prophet when he was well aware of it—or 
that (the act of the Prophet) was restricted to.the case of Bani al-Nadir due to 
their undue aggression against the Muslims, adopted the opinion of Abū Bakr. 
Those who relied on the act of the Prophet (God’s peace and blessings be 
upon him), and did not consider the act of another as binding proof against it, 
adopted the. view that trees are to be burnt. Malik distinguished between 
animals and trees, as the killing of animals amounts to mutilation and the 
Prophet (God’s peace and blessings be upon him) prohibited that. Further, it 
is not reported about the Prophet (God’s peace and blessings be upon him) 
that he killed animals. This, then, is the identification of the harm that may be 
inflicted upon the disbelievers with respect to their life and property. 


10.1.4. Section 4: The condition for the declaration of war 


The condition for the declaration of war, by agreement, is the communication 
of the invitation to Islam, that is, it is not permitted to wage war on them 
unless the invitation has reached them. This is something upon which the 
Muslim jurists agreed because of the words of the Exalted, “We never punish 
until We have sent a.messenger”.*”° They disagreed on whether the repetition 
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of the invitation was required on the recurrence of war. Some of them made 
this obligatory, some considered it desirable, while some of them neither 
considered it obligatory nor desirable. 

The reason for their disagreement arises from the (apparent): conflict of 
words (of the Prophet) with (his) acts. It has been established: that the Prophet 
(God’s peace and blessings be upon him) used to say to the commander upon 
sending a detachment, “When you come to face your enemy, the polytheists, 
invite them ‘to opt for three choices or inclinations, and whichever of these 
they agree.to, accept, and withhold the attack.. Invite them to Islam, and if they 
agree refrain from attacking them. Call on them, then, to move from their 
territory to the.territory of the Emigrants, and inform them that if they do this 
they shall have the rights granted to the Emigrants. If they refuse to do this, 
and choose their own abode, let them know that their status will be that of the 
Muslim Bedouin. The law of Allah, which is applicable to the Believers, would 
be applicable to them, and they would: have no share in the booty or in the 
spoils, unless they fight along with the Muslims. If they, then, refuse call on 
them to pay the jizya (poll tax). If they agree, accept it from them and refrain 
from (fighting) them, but if they refuse, seek support from Allah and fight 
them”. 

It is, however, established from the Prophet (God’s peace and blessings be 
upon him) that he used to ensnare the enemy and ambush them during the 
wars. Some of the jurists, and these- are the majority, maintained that the acts 
of the Prophet (God’s.peace and blessings be upon him) abrogated ‘his words, 
and that (the implication in his words) used to be valid in the early days of 
Islam before the Islamic movement had become widespread, on the evidence 
that there is an invitation to migrate. Some of the jurists preferred the words 
over the acts, by construing the acts to apply to specific cases. Those who 
preferred extending the invitation did so through an element of reconciliation 
(between evidences). 


10:1.5. Section 5: Identification of the number from whom retreat is not 
permissible 


With respect to the identification of a number from whom retreat is not 
permissible, it is double (the number of Muslims), and this by agreement, 
because of the words of the Exalted, “Now hath Allah lightened your burden, 
for He knoweth that there is weakness in you. So, if there be of you steadfast 
hundred they shall overcome two hundred, and if there be of you a thousand 
(steadfast) they shall overcome two thousand by permission of Allah”.*2! Ibn 
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al-Majishun held, and he also narrated from Malik, that doubling here is to be 
related to strength and not to number, and that it is (therefore) permitted for 
one Muslim warrior to retreat from a single enemy if he has a better trained 
mount than his, has better weapons, or is superior to him in strength. 


10.1.6. Section 6: The permission for truce 


Is truce permissible? A group of jurists permitted this initially (without 
warfare) without necessity, if the imam considered it to be in the interest of the 
Muslims. Another group of jurists did not permit it, except on the basis of a 
compelling necessity, such as the avoidance of disturbances or for gaining from 
them some concessions for the Muslim community, which are not in the 
nature of jizya as the condition for jizya is that they be subject to the laws of 
the Muslims, or even without taking anything from them. Al-Awza‘i 
permitted that the sndm may negotiate a truce with the disbelievers on the 
basis of something that the Muslims would give to the disbelievers if that is 
required as a necessity for avoiding (greater) trials, or on the basis of any other 
necessity. Al-Shafi‘i said that the Muslims are. not to make any concession to 
the disbelievers, unless they fear that they would be overwhelmed by the sheer 
number of the enemy (in relation to) their own small numbers, or because of a 
severe ordeal that they are subjected to. 

Those who upheld the permission of making a truce when the tmam saw an 
interest (of the Muslims) in this are Malik, al-Shafil, and Abū Hanifa, except 
that al-Shafi‘t stipulated that the duration of the truce should not be for a 
period greater than the one transacted by the Messenger of Allah (God’s peace 
and blessings be upon him) with the disbelievers in the year of al-Hudaybiya. 

The reason for their disagreement over the permissibility of truce without a 
necessity stems from the conflict of the apparent meaning of the words of the 
Exalted, “Then, when the sacred months have passed, slay the idolaters 
wherever ye find them”,32? and His words, “Fight those who do not believe in 
Allah nor the Last Day”, with His words, “And if they incline to peace, 
incline thou also to it, and trust in Allah”.** Those who maintained that the 
verse commanding fighting unless they believe or pay the jizya has abrogated 
the verse implying peace said that truce is not permitted, except in the case of 
necessity. Those who maintained that the verse implying peace has restricted 
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the other said that truce is permitted if the #mdm considers it proper. They 
supported this interpretation with the act of the Prophet (God’s peace and 
blessings be upon him) in this case, because his (God’s peace and blessings be 
upon him) truce in the year of al-Hudaybiya was not based upon necessity. 

The principle for al-Shafi‘T is the command to fight until they believe or 
pay jizya, and this, in his view, was restricted by the act of the Prophet (God’s 
peace and blessings be upon him) in the year of al-Hudaybiya. He therefore 
did not approve that the period be in excess of what was negotiated by the 
Messenger of Allah (God’s peace and blessings be upon him). They disagreed 
about this period. It was said that it was for four years and it was said that it 
was for three years. It was also said that it was for ten years, and this was 
upheld by al-Shafi‘. 

Those who permitted that the Muslims may conclude a truce with the 
polytheists on the terms that the Muslims would give them something, if this 
was required by necessity of avoiding tribulation or (the fulfilment of) some 
other pressing need, did so on the basis of the report that the Prophet (God’s 
peace and blessings be upon him) was prepared to give part of the produce of 
Medina to some of the disbelievers who were among the forces mustered to * 
attack Medina, but the Medinese did not agree, but Allah granted him success 
(without his having made a concession to the unbelievers). Those who did not 
permit this unless the Muslims feared that they would be overwhelmed did so 
on the analogy drawn from their consensus on the permissibility of paying 
ransom for Muslim captives, the point being that Muslims in such a (weak) 
position are like prisoners. 


10.1.7. Section 7: Why wage war? 


Why wage war? The Muslim jurists agreed that the purpose of fighting the 
People of the Book, excluding the (Qurayshite) People of the Book and the 
Christian Arabs, is one of two things: it is either for their conversion to Islam 
or the payment of jizya. The payment of jizya is because of the words of the 
Exalted, “Fight against such of those who have been given the Scripture as 
believe not in Allah or the Last Day, and forbid not that which Allah and His 
Messenger hath forbidden, and follow not the religion of truth, until they pay 
the tribute readily being brought low”.° The majority of the jurists also 
argued about the taking of jizya from the Magians, because of the saying of the 
Prophet (God’s peace and blessings be upon him), “Establish with them the 
practice adopted for the People of the Book”. They disagreed about the 
polytheists other than the People of the Book, whether jizya is to be accepted 
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from them. A group of jurists said that jizya is to be charged from all 
polytheists. This is Malik’s opinion. Another group exempted from this the 
Arab polytheists. Al-Shafi‘t, Abū Thawr, and a group of jurists said that jizya 

is only to be imposed upon the People of the Book and the Magians. i 

The reason for their disagreement stems from the conflict between the 
general and the specific implication. The general implication is in the words of 
the Exalted, “And fight them until persecution is no more, and religion is all 
for Allāh” 36 and in the saying of the Prophet (God’s peace and blessings be 
upon him), “I have been commanded to fight mankind until they say, “There is 
no God but Allah’. If they say this their lives and wealth are protected from 
me, unless there is another claim on them, and their reckoning is with Allah”. 
The specific meaning is in the directive of the Prophet (God’s peace and 
blessings be upon him) to the commanders of troops when he sent them to 
Arab. polytheists who, it is known, were not the People of the Book, “When 
you come to face your enemy, the polytheists, invite -them to opt for three 
choices”, and he mentioned jizya as one of them. The tradition has already 
been mentioned. 

Those who maintained that if a general command comes after the specific ~ 
command it abrogates it, said that jizya is not to be accepted from polytheists 
other than the People of the Book. The reason is that the verses containing 
general commands for fighting them are later in time than ‘this tradition, 
because the command’ to fight the polytheists is general and it occurs in surat 
Bar@a, which was (revealed in) the year of the conquest of Mecca, while the 
tradition is dated before the conquest on the evidence of the invitation to them 
to emigrate. Those who maintained that the general meaning is to be construed 
in terms of the specific, whether it is earlier or later or whether their being 
earlier or later with reference to each is not known, said that jizya is to be 
accepted from all the polytheists. With respect to the singling out of the People 
of the Book from all the polytheists, this exemption from the general meaning 
occurred, by agreement, in the the specific terms of the words of the Exalted, 
“Fight against such of those who have been given the Scripture as believe not 
in Allah or the Last Day, and forbid not that which Allah hath forbidden: by 
His Messenger, and follow not the religion of truth, until they pay the tribute 
readily being brought low”.°2? The discussion of the jizya and its akkam will 
be coming up in the next chapter of this Book. 

These, then, are the elements of war. One of the well-known issues related 
to this chapter is the proscription of travelling to the land of the enemy with (a 
copy of) the Quran. The majority of the jurists maintain that this is not 
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permitted because it was established from the Messenger of Allah (God’s peace 
and blessings be upon him). Abū: Hanifa said that it is permitted if it stays 
within the safety of military camps. The reason for their disagreement is 
whether the proscription is general having a general import or whether it is 
general with a specific implication. 


10.2. Chapter 2 The Ahkam of Enemy Property 


A comprehensive discussion of the fundamentals of this chapter is also covered 
in-seven sections. The first is about the Aukm of the fifth. The second is about 
the hukm of the four-fifths. The third is about the hukm of anfal (prize money, 
reward). The fourth is about the wealth of the Muslims found in the 
possession of the polytheists. The fifth is about the :ukm of the two kinds of 
land. The sixth is about the hukm of fay (booty). The seventh is about the 
ahkam of jizya and the wealth acquired from them through a truce. 


10.2.1. Section 1: The hukm of the fifth of spoils 


The Muslim jurists agreed that a fifth of the spoils, other than the lands 
acquired by force from the possession of the Byzantines belonged to the imam 
and (the rest) four-fifths of it were for those who seized it, because of the 
words of the Exalted, “And know that whatever ye take as spoils of war, lo! a 
fifth thereof is for Allah, and for the messenger and for the kinsmen (of the 
Prophet) and orphans and the needy and the wayfarer, if ye believe in Allah 
and that which We revealed unto Our slave on the Day of Discrimination, the 
day when the two armies met. And Allah is able to do all things”.”3 They 
disagreed about the fifth; there are four well-known opinions in this regard. 
The first is that the fifth is divided (further) into five parts in accordance with 
the explicitly mentioned shares in the verse. This is al-Shafi‘is opinion. The 
second is that it is to be divided into four parts, and that the words, “is for 
Allah”, are only an opening statement and’ do not imply a fifth share. The 
third opinion is that it is to be divided, today, into three shares, and that the 
share of the Prophet and the kinsman was eliminated with the death of the 
Prophet (God’s peace and blessings be upon:him). The fourth is that the fifth 
is of the same category as fay (booty) to which both the rich and the poor are 
entitled. This is Malik’s opinion and of the jurists generally. 

Those who maintained that it is to be subdivided into four or five parts 
disagreed as to what is to be done with the share of the Messenger of Allah 
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(God’s peace and blessings be upon him) and that of the kinsmen after his 
death. One group of jurists said that it is to spread out proportionally among 
the remaining categories entitled.to the fifth. Another group said that it is to be , 
given to the rest of the army. A third group said that the share of the 
Messenger of Allah (God’s peace and blessings be upon him) belongs to the 
imam, and the share of the kinsmen is for the kinsmen of the imam. A fourth 
group said that it is to be used for arms and preparation. They disagreed as to 
who are the kinsmen? One group said that they are the Banti Hashim alone, 
while another group said that they are Bani ‘Abd al-Muttalib*? and the 
Banu Hashim. 

The reason for disagreement over the question of whether the fifth is 
restricted to the stated categories or it can be extended to others besides them, 
stems from whether the purpose of mentioning these categories in the verse is 
the allocation of the fifth or the indication of their priority over others, in 
which case it would belong to a category of the specific with a general 
implication. Those who maintained that it is a category of the specific with a 
specific implication said that the fifth is not to be extended beyond these 
explicitly stated categories. This was adopted the majority of the jurists. Those 
who said that it is a category of the specific with a general implication said that 
it is permitted to the imam to spend it where he identifies the welfare of the 
Muslims. 

Those who maintained that the share of the Prophet (God’s peace and 
blessings be upon him) is for the imdm after him argued on the basis of what is 
related from the Prophet (God’s peace and blessings be upon him) that he said, 
“When Allah: provides the Prophet with a sustenance it goes to the successor 
after him”. Those who would grant it.to the remaining categories or to those 
who seized it do so on the basis of its similarity with: the amount already 
earmarked for them. 

Those who said that the next of kin are the Bani’ Hashim and Bani al- 
Muttalib argued on the basis of the tradition of Jubayr ibn MutSm, who said, 
“The Messenger of Allah (God’s peace and blessings be upon him) divided the 
share of the kinsmen from the fifth among the Bani Hashim and Bani al- 
Muttalib”. They said that the Bani Hashim and the Bani al-Muttalib are one 
category, while those who said that the bana Hashim are a separate category 
did so on the grounds that sadaga is not permitted to them. 

The jurists disagreed about the share of the Prophet (God’s peace and 
blessings be upon him) in the fifth. One group merely said that it is a fifth, and 
there is no dispute among them about the necessity (integrity) of his share 
irrespective of his being present or absent at the time of division. Another 
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group said that it is a fifth (if he is present) and the safiy (the Prophet’s 
choice). 

Safiy was a well-known share for the Prophet (God’s peace and blessings be 
upon him), and‘ it was something that he used to select from the undivided 
spoils, which could be a mare, a slave-girl, or a male slave. It is related that 
(the name) Safiyya was from safiy. They agreed that no one after the 
Messenger of Allah (God’s peace and blessings be upon him) is entitled to 
safiy, except for Abū Thawr who held that it is to be treated in the same way 
as the share of the Prophet (God’s peace and blessings be upon him). 


10.2.2. Section 2: The hukm of the four-fifths of the spoils 


The majority of the jurists agreed that four-fifths of the spoils are for those 
who seize them, if they acted with the permission of the imam, They disagreed 
about those who act without the permission of the imam, about the person 
entitled to a share in the spoils, about the time of the entitlement, how much, 
and also about the entitlement from the spoils before the division. 

The majority of the jurists maintain that four-fifths of the spoils are for 
those who seize it whether they proceeded with the permission of the imam or 
without his permission, because of the general implication of the words of the 
Exalted, “And know that whatever ye take as spoils of war, lo! a fifth thereof is 
for Allah, and for the messenger and for the kinsman (who hath need) and 
orphans and the needy and the wayfarer, if ye believe in Allah and that which 
We revealed unto Our slave on the Day of Discrimination, the day when the 
two armies met. And Allah is able to do all things”. A group of jurists said 
that if a detachment or an individual act without the permission of the imam, 
then, whatever either brings back is a reward (naff) that is to be appropriated 
by the imdm, Another group of jurists said that, in fact, all:of it is to be-taken 
by the person who seized it. The majority relied upon the apparent meaning of 
the verse, while the others relied upon the nature of the acts that occurred 
during the time of the Messenger of Allah (God’s peace and blessings be upon 
him). This is so as all troops used to proceed with the permission of the 
Prophet (God’s peace and blessings be upon him), and it appears that they 
thought the permission of the imam was a requisite condition for it, but this is 
weak. 

Who has a share in the spoils? They agreed that they are those: who are 
males, free, and have attained puberty (among those who participated in the 
fighting). They disagreed about the case of .the persons who have opposite 
characteristics, that is, women, slaves, and those who had not attained puberty 
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but were nearing it. A group of jurists said that there is no share for women or 
slaves in the spoils, but some gifts are to be given to them. This was Malik’s 
opinion. Another group of jurists said that no presents are to be given to them 
nor is anything to be paid to them from the spoils. A third group said that they 
have the same share as the other sharers in the spoils. This was al-Awza‘i’s 
opinion. They also differed about the minor approaching the age of puberty 
(the adolescent). Some of the jurists said that a share is to be assigned to him. 
This was al-Shafi‘i’s opinion. Some of them stipulated that he should have 
the ability to fight. This was Malik’s opinion. Some said that he is to be given 
a gift. 

The reason for their disagreement over slaves is whether the general 
communication of the law includes freemen and slaves together or only the 
freemen to the exclusion of the slaves. Further, the practice of the Companions 
is in conflict with the general implication of the verse. This is because it is was 
their general practice, may Allah be pleased with them, that the slaves had no 
share. This is related from “Umar ibn al-Khattab and Ibn ‘Abbas, and is 
related by Ibn Abi Shayba from them through various channels. Abū: Umar 
ibn ‘Abd al-Barr said’ that the most authentic report in this from ‘Umar is 
what is related by Sufyan ibn Uyayna from ‘Amr ibn Dinar from Ibn ` 
Shihab from Malik ibn Aws ibn Hadthan, who said, “Umar said, ‘There is 
no one who does not have a right in this with the exception of those whom 
your right hands possess’”. 

The majority of the jurists decided that a woman is not entitled'to a share, 
but to a gift, on the basis of the authentic tradition of Umm ‘Atiyya, who 
said, “We used to fight alongside the Messenger of Allah (God’s peace and 
blessings be upon:him) tending the wounded and nursing the sick, and he used 
to give us gifts from the spoils”. The reason for disagreement arises from their 
dispute over whether a woman is similar to a man in being effective in battle, if 
she participates in it. They agreed that it is permitted to women to participate 
in war; therefore, those who held them to be similar to men granted them a 
share in the spoils, while those who held them to be less effective in battle than 
men in this context either did not grant anything to them or granted them 
what was less than a share, and these were gifts. It is better here to follow the 
tradition. Al-Awza‘t believed that “the Messenger of Allah (God’s peace and 
blessings be upon him) granted a share to women at Khaybar”. 

They disagreed about whether traders and mercenaries are to be given a 
share. Malik said that they are not to be given a share, unless they have fought. 
A group of jurists said that they are to be given a share if they were present 
during the battle. The reason for their disagreement here stems from the 
restriction of the general implication of the words of the Exalted, “And know 
that whatever ye take as spoils of war, lo! a fifth thereof is for Allah, and for 
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the messenger” 3?! by means of analogy that dictates a distinction between 
these people and the rest of the fighters entitled to the spoils. Those who 
maintained that the hukm of the traders and the mercenaries is different from 
the rest of the soldiers, because they did not intend to fight, but intended 
either to trade or to be hired for wages (for fighting), excluded them from the 
general implication of the verse. Those who maintained that the general 
implication is stronger than analogy let the general implication govern the 
issue. An evidence for those who excluded them is what is recorded by ‘Abd 
al-Razzaq that ‘Abd al-Rahman ibn ‘Awf asked one of the muhdjirin, who 
was a learned man, to go out to battle with him. He agreed to do so. When the 
time for departure came he called him, but he declined on the pretext of the 
needs of his children and wife. ‘Abd al-Rahman then gave him three dinars so 
as to make him accompany him. When they had routed the enemy the man 
asked ‘Abd al-Rahman for his share of the spoils. ‘Abd al-Rahman said to 
him, “I-will mention your affair to the Messenger of Allah (God’s peace and 
blessings be upon: him)”. When he did mention it to him, the Messenger of 
Allah (God’s peace and blessings be upon him) said, “These three dinars are 
his share and portion from the battle with respect to this world as well as for 
the hereafter”. Abū Dawiid has recorded a similar tradition from Yaa ibn 
Munabbih. 

Those who permitted them a share in the division held their case to be 
similar to the employment of hirelings, which is the assistance provided by 
some members of the dian to others, that is, like a person standing aside to 
support the warrior. The jurists disagreed about such hirelings, with Malik 
permitting it and the others disallowing it. Some of the jurists permitted this if 
granted by the su/tdn alone, or when there was a necessity. This was the 
opinion of Abū Hanifa and al-Shafi‘T. 

With respect to the condition which entitles a Muslim to a share of the 
spoils, most of the jurists said that it is his presence at the battle, even if he did 
not fight. If he arrives after the battle is over, he does not get a share of the 
spoils. This was upheld by the majority, while another group said that if he 
joins up with them before they move back into the dar al-Islam he is entitled to 
a share if he was employed somehow in its management. This is Abū Hanifa’s 
opinion: 

There are two reasons for their disagreement: analogy and a tradition. The 
analogy is whether the role of the warrior in the preservation (and protection 
of the spoils) is similar to his role in its acquisition. This is so as the active 
participation of the person in the battle is effective in its acquisition, that is, in 
the acquisition of the spoils, because of which he is entitled to a share. The 
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role of the person who arrives late, but before the Muslim army moves to the 
land of Islam, is effective in preserving (the spoils). Those who held his role in 
preservation to the role in acquisition said that he is entitled to a share even if 
he was not present at the battle. Those who said that such a role for purposes 
of preservation is weak (for analogy) did not consider him to be entitled 
to It, 

There are two relevant traditions in this, but they conflict with each other. 
The first is related on the authority of Abii Hurayra, who said “that the 
Messenger of Allah (God’s peace and blessings be upon him) sent Aban ibn 
Sa‘id: with a detachment from Medina towards Najd. Aban and his 
companions joined up with the Prophet (God’s peace and blessings be upon 
him) at Khaybar after they [the Prophet and his Companions] had conquered 
it, Aban said, “O Messenger of Allah, give us a share (of the spoils)”. The 
Messenger of Allah (God’s peace and blessings be upon him) did’ not grant 
them a share”. The second tradition is in the report “that the Messenger of 
Allah (God’s peace and blessings be upon him) said on the day of Badr, 
“CUthman has departed on the business of Allah and the business of his 
Messenger”. The Messenger of Allah (God’s peace and blessings be upon him) 
then allotted a share for him, but he did not do so for anyone else who was 
absent from the battle”. They said that he was entitled to a share as he was 
busy on behalf of the imam, Abū Bakr ibn al-Mundhir said: “It is established 
that Umar ibn al-Khattab, may Allah be pleased with him, said, ‘The spoils 
are for those: who were present at the battle’”. 

The troops that move out of the camps (for battle) are entitled to the spoils. 
The majority of the jurists maintain that the members of the camp participate 
with them in the spoils, even if they did not participate in the acquisition of 
the spoils or in the battle. This is because of the saying of the Prophet (God’s 
peace and blessings be upon him), “The detachments (that went out to fight) 
should share (the spoils) with those (of them who are) stationed”. It is 
recorded by Abū Dawud. Further, these people are also effective in the 
acquisition of the spoils. Al-Hasan al-Basri said that if the detachment departs 
from the camp with the permission of the imam they divide the spoils into five 
parts, and what remains is for the members of the detachment, but if they 
went out without the permission of the imdm they divide the spoils into five 
parts and what remains is for the rest of the troops. Al-Nakha‘T said that the 
imam has a choice; if he likes he may divide into five parts what the 
detachment brought in or he may treat the whole as a reward (for the 
detachment). The reason for this disagreement also stems from the similarity 
of the effectiveness of the camp in the (acquisition of the) spoils by the 
detachment with the effectiveness of those who were present at the battle, and 
who are the members of the detachment. 
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A share in the spoils, then, in the view of the majority of the jurists, is given to 
the soldier on one of two conditions. He should either be one who had participateg 
in the-battle, or he should be one who had sheltered the fighting forces, 

They disagreed about the share of the horse rider in the context of how 
much is due to the fighter. The majority said that the rider has three shares; 
one share for him and two for his horse. Abū Hanifa said that only two shares 
are due to the rider, one for the horse and one for him. The reason for their 
disagreement arises from the conflict of the relevant traditions and the conflict 
of analogy with a tradition; Abii Dawiid has recorded from Ibn “Umar “that 
the Prophet (God’s peace.and blessings be upon him) allotted three shares for 
a man and his horse, two shares for the horse and one for its rider”. He also 
recorded a tradition from Mujammi‘ ibn Jariyat al-Ansari that has the same 
import as the opinion of Abii Hanifa. The analogy that conflicts with the 
apparent meaning of the tradition of Ibn “Umar is that the share of a horse 
should not be greater than that of a human being. This is why Abu Hanifa 
preferred the tradition that conforms with this analogy over the tradition that 
opposes it. This analogy, however, does not hold, as it is the human being who 
is the rider of the horse and who is also entitled to the share of the horse, and 
it is not unlikely that the effectiveness of the rider riding a horse be thrice as 
much as the foot-soldier. This appears certain, along with the fact that the 
tradition of Ibn “Umar (maintaining this view) has greater authenticity. 

The Muslim jurists, while considering how much a soldier is allowed to take 
from the spoils before division, agreed about the prohibition of purloining the 
spoils, This is based upon what is established from the Messenger of Allah 
(God’s peace and blessings be upon him) about this, like his saying, “Turn in 
the thread and the garment, for purloining is a shame and a disgrace, on the 
Day of Judgment, for those who practice it”, along with other traditions that 
have been recorded on the subject. 

They disagreed about the permissibility of consuming food seized by the 
fighters, while they are still on the battlefield. The majority of the jurists 
permitted this, while a group of jurists disallowed it, which is the opinion of 
Ibn Shihab. The reason for their disagreement emanates from the conflict of 
traditions regarding the prohibition of purloining with those implying 
permissibility of eating food, like the traditions of Ibn “Umar, Ibn Mughaffal, 
and Ibn Abi Awfa. Those who restricted the traditions on the prohibition of 
purloining to these—which permitted the eating of food by warriorsheld it 
to be permissible; those who preferred the traditions prohibiting purloining to 
these did not permit it. The tradition of Ibn Mughaffal is that he said, “I came 
upon a skin of fat on the day of Khaybar and whispered to myself, ‘I will not 
give any of it (to anyone)’. I turned around and there was the Messenger of 
Allah (God’s peace and blessings be upon him).smiling at me”. It is recorded 
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by al-Bukhari and Muslim. In the tradition of Ibn Abi Awfa, he said, “During 
our battles we came upon honey and grapes that we used to eat and did not 
turn them in”. This is also recorded by al-Bukhart. 

They disagreed about the penalty of the person who purloins (the spoils). A 
group of jurists said that his baggage is to be set on fire, while others said that 
there is no penalty for him except reprimanding him. The reason for their 
disagreement arises from their dispute over the authenticity of the tradition of 
Salih ibn Muhammad ibn Z?ida from Salim from Ibn Umar that he said, 
“The Prophet (God’s peace and blessings be upon him) said, ‘Burn the 
baggage of the person who purloins’”. 


10.2.3. Section 3: The hukm of anfal (reward) 


The jurists agreed about the permissibility of the imam’s granting of a 
reward out of the spoils for whomsoever he likes, that is, to add to his share. 
They disagreed, however, about the items from which a reward is to be given, 
about its amount, and about whether it is permitted to promise it before the 
battle. Further, they disagreed whether a Muslim fighter is entitled to the 
possessions” of the disbeliever whom he has slain, or whether he is not 
entitled to it unless the imam grants it as a reward for him. These are four 
issues and they constitute the fundamentals of this section. 


10.2.3.1. Issue 1 


A group of jurists maintained that the naff (reward) is to be paid from the 
khumus (fifth), which is due to the Muslim treasury. This was Malik’s opinion. 
Another group of jurists said that the reward is due from the fifth of the 
khumus alone, which is the exclusive share of the tmam., This view was taken by 
al-Shafil. A third group of jurists said that such favours are to be granted 
from the spoils as a whole (before division). This was the opinion of Ahmad 
and Abū ‘Ubayda. Some of these jurists (in the third group) permitted (even) 
the giving away of the entire spoils as reward. 

The reason for their disagreement stems from the question of whether there 
is a conflict between the two verses laid down about the spoils or whether they 
indicate a choice. I mean, between the words of the Exalted, “And know that 
whatever ye take as spoils of war, Jo! a fifth thereof is for Allah, and for the 
messenger and for the kinsman (who hath need) and orphans and the needy 
and the wayfarer, if ye believe in Allah and that which We revealed unto Our 
slave on the Day of Discrimination, the day when the two armies met. And 
Allah is able to do all things”, and His words, “They ask thee (O 
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Muhammad) of the spoils of war. Say: the spoils of war (anfa/) belong to Allah 
and the messenger, so keep your duty to Allah, and adjust the matter of your 
difference”.*>* Those who maintain that the former verse, “And know that 
whatever ye take as spoils of war ...”, has abrogated the latter verse, “They 
ask thee (O Muhammad) of the spoils of war . . .”, said that the reward {nafi} is 
due from the fifth or the fifth of the fifth. Those who maintained that there is 
no conflict between the-verses and that they indicate a choice, that is, the imam 
may grant a reward from the undivided spoils if he likes and he has choice of 
not granting any reward and of giving all four-fifths of the spoils to the persons 
acquiring them, said that he may grant the reward from the undivided spoils, 

There are also two traditions on this issue. The first is related by Malik from 
Ibn “Umar “that the Messenger of Allah (God’s peace and blessings be upon 
him) sent a detachment of troops toward Najd, and ‘Abd Allah ibn “Umar 
was among them. They secured a large number of camels as spoils. Their two 
shares (of the spoils) came to twelve camels each, and they were also given a 
camel each as a reward”. This indicates that the reward is given after the 
division from the fifth. The second is the tradition of Habib ibn Maslama “that 
the Messenger of Allah (God’s peace and blessings be-upon him) used to grant 
an initial reward of a fourth [of the spoils] to the troops, upon their departure, 
after excluding the fifth, and thereafter he used to grant them a third as reward 
upon their return after excluding the fifth”, that is, initially at the beginning of 
his battle and at the time of departure. 


10.2.3.2. Issue 2 


The second issue is about the amount that the imam may give away as reward. 
A group of those who permitted the giving of rewards from undivided spoils 
said that it is not permitted to grant more than a third or a fourth and this 
(prescription) is based on the tradition of Habib ibn Maslama. Another group 
of jurists said that the imam may grant a detachment all that it has acquired as 
spoils, and this is on the basis that the verse about anfal is not abrogated and 
governs the issue, and that it is to be construed in its unrestricted general 
meaning. Those who maintained that it is restricted by this tradition said that 
it is not permitted to him to give as reward more than a fourth or a third. 


10.2.3.3. Issue 3 


Is the smam permitted to make a promise of reward before the battle? The 
jurists disagreed about this. Malik disallowed this, while a group of jurists 
permitted it. 


34 Quran 8 : 1. This is an example of the legal use of a term. The term nafi (pl. anfai) is translated in 
the verse in its literal sense as spoils or booty, but the jurists focus en another literal meaning, namely 
“present” or “reward”, They determine the latter to be the legal use of the term. 
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The reason for their disagreement stems from the conflict between the 
meaning of the purposes of the war and the apparent ‘meaning of the tradition. 
The purpose of war is to seek the favour of Allah, the Majestic, and that the 
word of Allah should reign supreme. Thus, if the imam offers a reward before 
the battle there is an apprehension that the warriors will spill their blood for a 
cause other than seeking Allah’s favour. The tradition which implies through 
its apparent meaning the permissibility of declaring a reward before the battle, 
is the tradition of Habib ibn Maslama that the Prophet (God’s peace and 
blessings be upon him) “used to announce a reward in battles for troops 
moving out of the camps at a fourth (of the spoils they would capture) and a 
third from what they captured on their return”. It is obvious that the purpose 
in this was the active pursuit of the enemy. 


10.2.3.4. Issue 4 


The fourth issue is whether the slayer is entitled to appropriate (of his own 
accord) the spoils of the person slain, or whether he may do so only if the 
imam has determined it as a reward. They disagreed about this. Malik said that 
the (believing) killer is not entitled to appropriate the spoils of the person 
killed, unless the imam considers it, by way of ijtthdd, to be a reward for him, 
and this too after the battle. This was also the opinion of Abū Hanifa and al- 
Thawri. Al-Shafit, Ahmad, Abi Thawr, Ishaq, and a group of the 
predecessors said that the killer is entitled to it, irrespective of the the imdm’s 
saying so. Some of these (latter) jurists deemed appropriation to be his right 
under all circumstances and they did not stipulate any condition for this. Some 
of them said that he has this right only if he slays the person face’to face (in 
combat) and not treacherously or when the disbeliever is in retreat. This was 
al-Shafit?s opinion. Some of ‘them said that the killer is entitled to 
appropriate the property if he slays the enemy before.the battle and not in the 
thick of it, or if he does so after the battle. If he kills him in the thick of battle 
he does not have the right to appropriate his property. This was al-Awza‘l’s 
opinion. One group of jurists said that if the declared reward (property of the 
enemy slain) is excessive, it is permitted to the imam to give a fifth of it. 

` The reason for their disagreement stems from the probability of meanings in 
the saying of the Prophet (God’s peace and blessings be upon him) on the day 
of Hunayn when there was a setback in the battle, “Whoever slays a person 
shall have his spoils”. It is probable that he meant this as a reward, but it can 
also be interpreted as a right of the slayer. For Malik (God bless him) the 
stronger probability was that it was by way of reward on the grounds that it 
was not proved for him that the Prophet (God’s peace and blessings be upon 
him) ever said this or decided it except on the day of Hunayn, and also because 
of its conflict with the verse of spoils if it is interpreted to convey a right of the 
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slayer, I mean, the verse, “And know that whatever ye take as spoils of war, lo! 
a fifth thereof is for Allah, and for the messenger” 33 The reason is that when 
it is explicitly laid down in the verse that a fifth is for Allah it becomes obvious 
that the four-fifths: are a right of those acquiring the spoils, just as when He 
laid down explicitly a third for the mother in inheritance it became obvious 
that the remaining two-thirds were the right of the father. Abii Umar said 
that this saying was recorded from him (God’s peace and blessings be upon 
him) on the Day of Hunayn as well as on the Day of Badr. It is related from 
Umar ibn al-Khattab that he said: “We did not divide the spoils of the slain 
into five parts during.the period of the Messenger of Allah (God’s .peace and 
blessings be upon him)”. It is recorded by Abii Dawiid from ‘Awf ibn Malik 
al-Ashja‘t and Khalid ibn al-Walid “that the Messenger of Allah (God’s peace 
and blessings be upon him) gave a decision for appropriating the spoils of the 
slain”. Ibn Abi Shayba has recorded from Anas ibn Malik that al-Barr®? ibn 
Malik made a charge toward al-Marzuban, on the day of al-Dara, and struck 
his saddlebow with his lance killing him. His spoils (in monetary value) came 
to thirty thousand. When this report reached Umar ibn al-Khattab he said to 
Abū Talha: “We did not divide the spoils of the slain into five parts, but the 
spoils for al-Barr? have reached an exorbitant figure, and I have no choice 
but to add it to the spoils which have to be divided into five portions.” Ibn 
Sirin said that Anas ibn Malik related that this was the first salab from a slain 
person that were divided into five parts in Islam. This was relied upon by 
those who made a distinction between small and excessive possessions of the 
slain. 

They disagreed about the spoils of the slain that are due (to the slayer). A 
group of jurists said that the slayer is entitled to all that he finds on the person 
of the slain. Another group of jurists excluded gold and silver from this (as 
these have to be added to general spoils). 


10.2.4. Section 4: The hukm of the property of muslims found in the possession of 
disbelievers 


They disagreed about the case of the property of Muslims that is recovered 
from the possession of the disbelievers. There are four well-known opinions on 
this subject. The first is that the wealth of the Muslims that is recovered by 
the Muslims from the possession of the disbelievers is for the owners of that 
wealth, and the warriors who recovered it are not entitled to any of it. Those 
who ‘held this opinion include al-Shafi‘ī, his disciples, and Abu Thawr. The 
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second opinion is that what is recovered by the Muslims is treated as spoils for 
the army and the owners are not entitled to any of it. This opinion was held by 
al-Zuhrī and: ‘Amr ibn Dinar, and it is also related from ‘Ali ibn Abi Talib. 
The third opinion is that the owner of the property is entitled, without any 
payment, to what is discovered of the property of Muslims before division, but 
what is discovered after the division is to be given to the owner after he pays 
its value. Those who hold this opinion are divided into two groups. Some of 
them maintained that this rule applies to all (Muslim property) that is 
recovered by the Muslims from the possession of the disbelievers, whatever the 
manner in which it came into the possession of the disbelievers and at 
whatever location. Those who held this opinion include Malik, al-Thawri, and 
a group of jurists, and it is also related from “Umar ibn al-Khattab. Some of 
them made a distinction between what came into the possession of the 
disbelievers by the use of force, and which they carried off until they 
transported it to the land of the polytheists, and between what was taken back 
from them before they were able to seize and carry off into polytheist territory. 
They said that this (the first kind of) property, if it is identified by the owner 
before its division, belongs.to him, but if he comes across it after the division 
he has a right to it after paying its price. They maintained, on the other hand, 
that the property that was not gathered by the enemy so as to be transported to 
their land belongs to the owner before the division and after the division; and 
this is the fourth opinion. 

Their disagreement arises from their dispute about whether the disbelievers 
can legally own the property of the Muslims taken by force. And the reason for 
their disagreement on this issue arises from the conflict of the relevant 
traditions, and also the conflict of analogy. This is so as the tradition of 
Imran ibn Husayn (the text of which is to follow) indicates that the 
disbelievers cannot own anything extorted from the Muslims. The tradition 
says: “The polytheists raided the freely grazing animals around Medina and 
snatched al-‘Adb@, a camel belonging to the Messenger of Allah (God’s 
peace and blessings be upon him) along with a Muslim woman. One night, 
when they had gone to sleep, the woman arose, but any camel she touched 
would bray, until she came to al-‘Adb#. It behaved in a docile manner, so 
she mounted it and headed for Medina, making a vow that if she was saved by 
Allah, she would certainly sacrifice the camel. When she arrived in Medina the 
camel was recognized and she was brought to the Messenger of Allah (God’s 
peace and blessings be upon him). She informed him of her vow. He said, 
‘What an ungracious reward. A vow is not operable in what the child of Adam 
does not own, nor is there a vow for an evil deed’”. Likewise, the apparent 
meaning of a tradition related by Ibn “Umar conveys the same meaning. Its 
content is that his horse ran away and was snatched by the enemy, but the 
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Muslims came upon. it and it was returned to him during the lifetime of the 
Messenger of Allah (God’s peace and blessings be upon him). Both traditions 
are authentic. The tradition, on the other hand, that indicates the opposite 
namely, that the disbelievers can own Muslim property stems from the saying 
of the Prophet (God’s peace and blessings be upon him), “Has ‘Aqil left a 
house for us?” He (God’s peace and blessings be upon him) had:sold his house 
that he owned in Mecca after migrating from there to Medina. 

The analogy is that those who considered wealth to be similar to the person 
(of an individual for ownership) said that just as the disbelievers cannot own 
our persons, as is the case of a rebel in comparison to a law-abiding person, 
that is, he cannot own any of the two things to the detriment of the rights of 
the law-abiding person. Those who said that the disbelievers can own (our 
wealth) argued that the person who does not own the wealth is liable for it if 
its substance is destroyed, and they agreed that the disbelievers do not 
compensate the property of the Muslims. From this it follows that the 
disbelievers can own captured Muslim property, for had they not been owners 
they would have been held liable for compensation. 

Those who made a distinction between the ukm before the division of spoils 
and after it, and between what the polytheists acquire from the Muslims by 
force and what they get without violence, like a runaway slave going over to 
them of his own accord and a-horse going back to them, have no legal basis. 
The reason is that there is no middle ground between saying that the 
disbelievers can own Muslim property and saying that they can not, unless this 
is proved through a transmitted evidence. The proponents of this opinion, 
however, made this distinction on the basis of the tradition of al-Hasan ibn 
“mara from ‘Abd al-Malik ibn Maysara from Tawiis from Ibn ‘Abbas 
“that a man found his camel that had been taken away by the polytheists. The 
Messenger of Allah (God’s peace and blessings be upon him) said to him, ‘If 
you came upon it before the division (of the spoils) it belongs to you, but if 
you came upon it after the division you have to pay its value’”. Al-Hasan ibn 
“Umira is by agreement a weak narrator and reliance is not placed upon his 
narration for argument by the traditionists. What Malik had recourse to in 
this, as far as I'know, is the decision of Umar on the issue, but he did not 
rule that he should pay its price if he took it back after the division, judging on 
the basis of the apparent meaning of his tradition. 

The exemption made by Abii Hanifa in the case of an umm al-walad and 
a mudabbar**’ out of all kinds of wealth is meaningless. This is so as he ruled 
that the disbelievers come to own all other kinds of wealth in the face of the 


336 A slave who bears a child of her master. 
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rights of the Muslims, except these two types. Likewise, Malik’s opinion 
requiring the imam to pay the ransom for the umm al-walad if her owner finds 
her after the division. If her master does not do so her master is to be ~ 
compelled to pay the ransom, and if he does not have the money,she is to be i 
handed over to him and the person from whose share she has been taken out of 
is to pursue him (the owner) for her value, which is considered a loan until his 
condition improves. This too is an opinion for which there is no basis in 
analogy. If the disbelievers did not own her he has the right to take her back 
without paying the price, but if they did come to own her he has no claim 
upon her. Further, there is no difference between her and the remaining types 
of property unless a transmitted evidence were to establish this. 

Under this principle, I mean, their dispute over whether the polytheist can 
come to own the property of Muslims, is the disagreement of the jurists about 
a disbeliever who converts to Islam and has in his possession the wealth of 
Muslims, whether his ownership is valid. Malik and Abū Hanifa said that it is 
validly owned by: him, while al-Shafi‘i, abiding by his principle, said it is not. 
Malik and Abū Hanifa disagree when a Muslim goes over to the side of the 
disbelievers by way of stealth and brings over property from their possession 
that belonged to Muslims. Abū Hanifa said that he has a right to this property. 
If the original owner wants it back, he has to purchase it by paying the price. 
Malik said that it belongs to the original owner, and here he did not maintain 
his principle. 

Relevant to this topic is also their disagreement about a warring enemy who 
converts to Islam and migrates leaving behind in the dar al-harb his children, 
his wife, and his wealth, whether there would be for what he left behind the 
same sanctity that is applied.to the wealth of a Muslim, his wife and children, 
so that the Muslims cannot acquire them as spoils if they come to have 
dominion over them. Some of them said that all that he left behind has the 
protection of Islam, while others said that there is no sanctity whatsoever. 
Some of them made a distinction between his wealth, on the one hand, and his 
wife and children, on the other, saying that his wealth has no protection, but 
his children and wife stand protected. This runs contrary to analogy, and is the 
opinion of Malik. The principle is that permissibility (absence of sanctity) of 
wealth arises because of disbelief, and the cause of sanctity is Islam. The 
Prophet (God’s peace and blessings be upon him) said, “And when they 
pronounce it (the shahdada) their blood and wealth stand protected from me”. 
This is an evidence against those who thought that there are factors other than 
Islam that make wealth permissible, like ownership by the enemy or other 
factors. Those making this claim need to adduce some evidence, and the fact is 
that there is no evidence on the basis of which they can oppose this principle, 
Allah knows best. 
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10.2.5. Section 5: The hukm of land conquered by the Muslims by the use of force 
(‘anwatan) 


They disagreed about the land that is conquered by the Muslims by the use of 
force. Malik said that the land is not to be divided and stays as a trust (waqf) 
with its kharaj (revenue) being spent for the interest of the Muslims, like the 
maintenance of those engaged in the defence of Islam, the construction of 
bridges and mosques, as well as other avenues of welfare. This is the case, 
unless the imam is at some time of the opinion that maslaha requires it to be 
divided, in which case he may do so. Al-Shafi'T said that conquered ‘lands are 
to be divided like spoils, that is, into five parts. Abu Hanifa said that the imam 
has a choice of dividing it or imposing éAaraj on its disbelieving tenants 
leaving it in their possession. 

The reason for their disagreement springs from what is thought to be a 
conflict between the verse of sürat al-Anfal and the verse of surat al-Hashr. 
This is so as the verse of sürat al-Anfal implies through its apparent meaning 
that anything acquired as spoils is to be divided, and these are the words of the 
Exalted, “And know that whatever ye take as spoils of war, lo! a fifth thereof is 
for Allah, and for the messenger”.>*® On the other hand, the words of the 
Exalted in the verse of a/-Hashr, “And those who came after them say; Our 
Lord! Forgive us and our brethren who were before us in the faith, and place 
not any rancour toward those who believe” 539 when read in conjunction with 
the case of those to whom jay? (booty) was granted may indicate that all 
people, those present and the posterity, are partners in the fay. It is related 
from Umar (God be pleased with him) that he commented on the words of 
the Exalted, “And those who came after them say; Our Lord! Forgive us .. .”, 
saying, “I do not think that this verse does anything but make it (the land) 
common for all the people, even for the shepherd at Kada”, or words to that 
effect. He, therefore, did not divide up the lands of Iraq and Egypt that were 
conquered in his time by force of arms. 

Those who maintained that both verses have been laid down in the same 
context and that the verse of a/-Hashr restricts the verse of al-Anfal exempted 
land from it. Those who maintained that the verses have not been laid down in 
the same context, but the verse of a/-Anfal is for spoils and the verse of al- 
Hashr is about fay (booty) as is apparent from the context said that the land 
is to be divided up, and this is a must, especially when it has been established 
that the Prophet (God’s peace and blessings be upon him) divided the land of 
Khaybar among the warriors. They asserted that it is necessary that the land 
be divided on the basis of the general implication of the words of the Book and 
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the acts of the Prophet (God’s peace and blessings be upon him), which 
constitute, over and above the general implication, an elaboration of the 
unelaborated meanings. 

Abū Hanifa, on the other hand, upheld a choice between division. and ` 
leaving the disbelievers in possession of it in lieu of kharaj that they would 
pay, because of his belief in the report “that the Messenger of Allah (God’s 
peace and blessings be upon him) gave out Khaybar for part of the produce, 
and later he sent Ibn Rawaha, who divided it up”. They (the Hanafites) said 
that it appears from this that the Messenger of Allah (God’s peace and 
blessings be upon him) did not divide up all of the land, rather he divided up a 
segment of the land and left a segment undivided. It is therefore clear, they 
said, that the imam has a choice between dividing it up and leaving it in the 
hands of the disbelievers. This is what Umar (God be pleased with him) did. 
If they convert to Islam after the conquest the imam has a choice of granting it 
to them or dividing it up as the Messenger of Allah (God’s peace and blessings 
be upon him) did in Mecca, that is, he granted it to them. This, however, can 
be used as an evidence in this context in accordance with the opinion of those 
who believe that Mecca was conquered by force. The authorities, however, 
disagree about this, though the correct view is that it was conquered by force, 
for that is what is related by Muslim. 

It is necessary to know that the opinion of those who maintained that the 
verse of fay’ and the verse of ghanima are to be construed to convey a choice, 
and that the verse of fay has abrogated the verse of ghanima, or that it has 
restricted it, is a very weak opinion, unless the terms fay and ghanima carry 
the same, meaning. If that is the case, then, the two verses conflict, as the verse 
of al-Anfal imposes a division into five parts, while the verse of a/-Hashr 
implies an unrestricted division, not limited to five parts. Thus, it becomes 
necessary that one of them is considered as abrogating the other, or that the 
imam be granted a choice between dividing into five parts or making a general 
distribution, and this would be for all the wealth acquired as spoils (land or 
other). Some of the learned have related that this is the opinion of some jurists, 
and I believe it is related from the School (Malik’s). 

It is necessary for those who hold the opinion based upon a reconciliation 
between the two verses, deriving from it that land acquired as part of the spoils 
should be kept intact, undivided, but division should apply to whatever is 
besides land, to maintain that each of the two verses excludes part of what is in 
the other verse, or abrogates it. Thus, the verse of a/-Anfal excludes from the 
general implication of the verse of al-Hashr what is besides land imposing five- 
fold division in it, while the verse of a/-Hashr excludes land from the verse of 
al-Anfal so that the five-fold division is not carried out in it. This claim, 
however, is not valid in the absence of an evidence, along with the fact that the 
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verse of a/-Hashr apparently includes items of a kind that carry a different 
hukm from those that are included in the verse of a/-Anfal. This is so as the 
words of the Exalted, “And that which Allah gave as spoil unto His messenger 
from them, ye urged not any horse or riding camel for the sake thereof, but 
Allah giveth His messenger lordship over whom he please”, 3“? indicate the 
underlying cause for denying the army an exclusive entitlement to the 
exclusion of the people. Division (into five parts) is the opposite of this, as it 
applies to spoils acquired’ through “urging”. 


10.2.6. Section 6: The division of fay? (booty) 


Fay according to the majority of the jurists is all that moves from the 
possession of the disbelievers to that of the Muslims, because of intimidation 
and fear, without their having “urged any horse or soldier”. The jurists 
disagreed about the avenues of its expenditure. A group of jurists said that 
fay is for all Muslims, poor or rich, and the imam has the right to give from 
it to the fighters, to the administrators and governors, and to spend it on the 
places of frequent use by the Muslims like the construction of bridges and 
maintenance of mosques and other things, and’ there is to be no five-fold 
division in it. This was upheld by the majority, and it is established from Abū 
Bakr and “Umar. Al-Shafif said that there is khumus (one-fifth) in it, and 
this fifth is subdivided among the categories that have been mentioned in the 
verse of spoils. These are the same categories that have been mentioned’ for the 
division of the fifth of spoils (ghanima). The remainder, he said, is to be spent 
in accordance with the ijtihad of the imam, and he may spend part of it upon 
himself and his family, and on whoever he deems rightly entitled. I think one 
group of jurists said that fay is not subject to five-fold division and that it is 
to be divided among the five categories among whom the kAumus is distributed. 
As far as I know, it is also one opinion of al~Shafi‘. 

The reason for disagreement among those who maintained that all of it is to 
be divided among the five categories and those who said that it is to be spent 
according to the #tikdd of the imdm arises from the same dispute as in the 
division of the khumus from the spoils, and this has already been discussed. I 
mean, those who considered the mentioning of the categories as an indication 
of some of those who have an entitlement to it said that it is for these 
categories as well as for others, while those who considered the mentioning of 
the categories as fixing the number of those who have an entitlement said that’ 
the expenditure is not to be extended beyond these categories, that is, they 
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considered this to be a category of restriction (to these categories) and not an 
indication of their significance. 

Taking a fifth out of fay has not been maintained by anyone before al- ` 
Shāfi‘ī, and he was led to this opinion because he held that in this verse it was ` 
fay that was divided into the five categories among whom khumus is divided. 
He therefore believed that a fifth is to be taken from it, because he thought 
that this division ts specific to the khumus, but this is not apparent. What is 
apparent is that this division is specific to the entire fay not to a fifth of it, 
and that, as far as I know, was upheld by a group of jurists. 

Muslim has recorded from “Umar that he said, “The wealth of Bani al- 
Nadir was bestowed by Allah as fay on his Messenger, and it was something 
for which the Muslims had not urged a horse or a riding camel. It was for the 
Prophet (God’s peace arid blessings be upon him) exclusively, and he spent 
from it on his family as maintenance for a year, and what was left he spent on 
horses and weapons in the way of Allah”. This supports Malik’s opinion. 


10.2.7. Section 7: Discussion of jizya (poll tax) 


A comprehensive discussion of the principles of this section is covered in six 
issues. The first is about the person from whom it is permissible to take jizya. 
The second is about the categories of people who are liable for jizya. ‘The third 
is about the amount imposed. The fourth is-about the time it-is due and when 
it is waived. The fifth is about the types of jizya. The sixth is about the 
avenues of expenditure of jizya. 


10.2.7.1. Issue 1 


From who is it permissible to take jizya? The jurists agree unanimously that it 
is permissible to take it from the non-Arab People of the Book, and from the 
Magians, as has been mentioned. They disagreed about those who have no 
scripture, and about those who are the People of the Book but are Arabs, and 
this after they had agreed that it is not permissible to take it from a Kitabi who 
is from the tribe of Quraysh. The discussion of this issue has preceded. 


10.2.7.2. Issue 2 


This issue deals with the categories of people who are liable for it. They agreed 
that it is imposed on those who exhibit three characteristics: being a male, 
bultigh [attainment of puberty), and being free. It is not imposed upon women 
or upon minors insofar as it .is a substitute for being subject to slaughter, and 
slaying, by command, is-directed at males who have attained puberty, and the 
slaying of women and minors is prohibited. Likewise, they agreed that it is not 
imposed upon slaves. They disagreed about some categories of such persons 
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(i.e. those who are liable) including the insane and the crippled, the aged, and 
the monks, and the poor, whether they are to be considered as being liable for 
it when their condition improves. All these cases are a matter of ijtihdd and 
there is no [specific} determination for them in the law. The reason for their 
disagreement arises their dispute about whether such a person can be lawfully 
slain (in war), that is, out of these types of persons. 


10.2.7.3. Issue 3 


What is the [annual] amount due? They disagreed over this. Malik held that 
the amount due in this is what was imposed by Umar (God be pleased with 
him), and.this was four dinars for those who transact in gold and forty dirhams 
for those who transact in silver, along with provisions for Muslims and-hosting 
them for three days, and is not to exceed this or to be less than this. Al- 
Shafi said that the minimum is fixed and it is one dinār and the maximum is 
not fixed but depends on what.they negotiate to pay. A group of jurists said 
that there is no determination in this and it is left to the i#tihdd of the imam. 
This was maintained by al-Thawrit. Abū Hanifa and his disciples said that 
jizya ranges between twelve dirhams, twenty-four dirhams, and forty-eight 
dirhams. The poor person is not to pay less than twelve dirhams and the rich 
person is not to pay more than forty-eight dirhams. The person of average 
means is to pay twenty-four dirhams. Ahmad said that one dinar or its 
equivalent in woven cloth (Yemeni), and it is neither to be increased nor 
decreased. 

The reason for their disagreement springs from the variation in the 
traditions on the topic. It is related “that the Messenger of Allah (God’s peace 
and blessings be upon him) sent MuGdh to Yemen and ordered him to take 
from every person over the age of puberty one dindr or its equivalent in 
muafir’, which is cloth from Yemen. It is established from “Umar that he 
imposed jizya on those who transact in gold at (the rate of) four dinars, and on 
those who transact in silver at (the rate of) forty dirhams along with provisions 
for the Muslims and hosting them for three days. It is also related from him 
that he sent Uthman ibn Hanif and he imposed jizya on the residents of the 
sawad lands at the rates of forty-eight, twenty-four, and twelve (dirhams). 

Those who interpreted all these traditions as granting a choice and adopted 
the general implication of the term jizya, as there is no tradition from the 
Prophet (God’s peace and blessings be upon him) about its determination that 
is agreed upon for its authenticity, and the Book has mentioned it in general 
terms, said that there is no determination in this, and this appears to be the 
more obvious rule, Allah knows best. Those who reconciled the tradition of 
Mu&dh and what is established from Umar said that the minimum is fixed 
and there is no limit for the maximum. Those who preferred one of the 
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traditions of “Umar either ‘maintained that it is forty dirhams or four dinars or 
they held it to be forty-eight dirhams, twenty-four dirhams, and twelve dirhams, 
as has been mentioned. Those who preferred the ‘tradition of Mu@dh, as it is. 
marfus (traced back to the Prophet) said that`it is one dindr or its equivalent in >` 
woven cloth (Yemeni) and is not to be increased beyond this nor is it to be 
decreased. 


10.2.7.4. Issue 4 


When is jizya due? They agreed that it does not become due except after the 
passage of one year, and it is to be waived for a person if he converts to Islam 
within the year. They disagreed over the case of one who converts after the 
passage of one year, whether he is to be charged jizya for the entire previous 
period of one year or for the portion that has passed. A group of jurists said 
that if he converts there is no jizya for him, whether the conversion was before 
the passage of the period or after it. This opinion was upheld by the majority 
of the jurists. One group of jurists said that if he converts after the passage of 
one year he is liable for jizya, but if he converts before the completion of the 
period of one year it is not imposed upon him. 

They agreed that jizya does not become due before the passage of a year, as 
the aw! is a condition for its obligation, and if a cause for waiver is found, 
which is conversion to Islam, before the obligation is incurred, that is, before 
the existence of the condition of obligation, it is not to be imposed. They 
disagreed about the case after the passage of the kawi, for then it has become 
due. Those who maintained that Islam demolishes this obligation, just as it 
demolishes many other obligations, said that the liability against him is 
dropped even if his embracing of Islam occurs after the passage of the hal. 
Those who said that embracing Islam does not demolish this obligation, just as 
it does not demolish many other claims like debts and other similar things, said 
that the liability is not dropped after. the passage of the year. The reason for 
their disagreement stems from whether Islam eradicates the jizya that has 
become due. 


10.2.7.5. Issue 5 


What are the different types of jizya? Jizya in their view is of three types. The 
first is jizya resulting from conquest by force, and this is what we have 
discussed, that is, one that is imposed upon the warring enemy after they have 
been overpowered. The second type is jizya resulting from a negotiated 
settlement, and this is what they voluntary offer so that the Muslims.may stay 
their hand against them. There is no fixing of amount in this type of jizya, 
neither in the obligation, nor with respect to the person on whom it is 
obligatory, nor in the time at which it becomes due. All these matters are 
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dependent upon the agreement concluded between the Muslims and those 
opting for a peaceful-.settlement, unless someone were to say: “If the 
acceptance of the negotiated jizya is obligatory upon the Muslims it is 
necessary that there be for it some determined amount. When the disbelievers 
are paying it of their own accord and acceptance is binding upon the Muslims, 
there should be a fixed minimum and an undetermined maximum amount”, 
The third type of jizya is related to ‘ushr. The majority of the jurists maintain 
that there is no liability for ushr upon the ahl al-dhimma nor any liability for 
zakat on their wealth, except what is related from one group among the jurists 
that the sadaga required from the Christians of Bani Taghlab was doubled, 
that is, they were obliged to pay the double of what was imposed upon the 
Muslims, for each category of items on which sadaga (zakat) is charged from 
the Muslims. Those who held this opinion include al-Shafitt, Abū Hanifa, 
Ahmad, and al-Thawri, and it is also the decision of Umar (God be pleased 
with him) in their case. There is no recorded statement from Malik on this, in 
what they have related from him. All this has preceded in the-Book of Zakat. 

They disagreed over whether ‘ushr is to be imposed on them for the goods 
they trade in the land of the Muslims, and whether this becomes due 
‘automatically by the very act of trading—or through permission if they are 
warring enemies—or that this does not apply except through a stipulated 
condition. Malik and many of the jurists held that in the case of traders from 
amongst the ahl al-dhimma, who enjoy peaceful stay in their own land on the 
payment of jizya, ushr must be charged to them on the goods freely traded all 
over the land, but only one-half of ‘ushr on those goods that they send to a 
particular city. Aba: Hanifa agreed with him on the question of the imposition 
of the ushr by virtue of trade with permission or trade itself, but he differed 
with respect to the amount saying that their liability is for one-half of the 
‘ushr. Malik did not stipulate for them the existence of a misdb nor the passage 
of a hawl, while Abū Hanifa did stipulate for the obligation of one-half “ushr 
the passage of a year and the same misab that is laid down for the Muslims, and 
which is mentioned in the Book of Zakdt. Al-Shafil said that there is no 
obligation at all on them for ushr, nor for one-half ‘ushr, because of trade, 
and there is nothing determined in this, except what is arrived at through a 
settlement or a condition. In this form the jizya based upon ‘ushr becomes a 
type of negotiated jizya, and in conformity with the opinions of Malik and 
Abū Hanifa it becomes a third category of jizya that is not negotiated and is 
imposed upon individuals. 

The reason for their disagreement is that there is no sunna on this from the 
Messenger of Allah (God’s peace and blessings be upon him) to which 
recourse can be had, but it is established that Umar ibn al-Khattab decided 
this for them. Those who maintained that this act of Umar was based upon.a 
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precedent that he knew to be from the Messenger of Allah (God’s peace and 
blessings be upon him) held it to be their sunna, while those who maintained 
that this act of his was based upon a stipulation (between the parties), for had 
it been different from this he would have mentioned it, said that this is not 
binding on them, unless it is stipulated’ as a condition. Abū ‘Ubayd has 
quoted in the Kitab al-Amwal one of the Companions of the Prophet (God’s 
peace and blessings be upon him), whose name I do not remember at the 
moment, that it was said to him, “Why do you charge ‘ushr from the 
polytheist Arabs?” He replied, “Because they used to charge ushr from us 
when we entered their territory”. Al-Shafii said that the minimum that is to 
be stipulated in this is what was imposed by “Umar (God be pleased with 
him), and if they agree to more that is better. He said that the hukm of a karb? 
if he enters upon aman is the hukm of the dhimmi. 


10.2.7.6. Issue 6 


On what is the jizya to be spent? They agreed that it is to be spent for the 
common interest of the Muslim without any limitations, as is the case with 
fay according to the opinion of those who held that it is dependent upon the 
ijtihad of the imam, so much so that some of the jurists held that the term fay 
is meant to apply to jizya in the verse of fa. If that is the case, then, the 
revenue of the Muslims is of three types: sadaga, fay, and ghanima. 

This is sufficient for the discussion of the fundamentals of.this book. Allah 
is the Grantor of guidance against error. 


XI 
THE BOOK OF AYMAN (OATHS) 


This book is divided into two chapters. The first chapter is about the types of 
oaths and their akkam. The second is about the identification of things that 
remit binding oaths, and about their ahkam. 


11.1. Chapter 1 Types of Oaths (Ayman) and their Ahkam 


This chapter contains three sections. The first section is about permissible 
oaths and their distinction from those that are not permissible. The second is 
about the identification of ineffectual and effective oaths. The third is about 
oaths that are remitted by expiation and those that are not. 


11.1.1. Section 1: The identification of permissible oaths 


The majority of the jurists agreed that certain things can be objects of oaths in 
the law, while others cannot. They disagreed as to what things have these 
characteristics. One group of jurists said that swearing of an oath permissible 
in law is one sworn in the name of Allah, and that the person swearing an oath 
by something other than Allah is a sinner. Another group of jurists said that it 
is permitted to swear an oath naming anything that is venerated in the law 
(shar). Those who maintained that permissible oaths are only those that are 
sworn in the name of Allah, agreed about the permissibility of oaths sworn 
taking His (other) names, but they disagreed about oaths sworn naming His 
attributes and His acts. 

The reason for their disagreement about an oath sworn taking a name beside 
Allah’s, but of a thing venerated in the law stems from the conflict between the 
apparent meaning of the (relevant words of the) Book and a tradition. This is 
so as Allah has used-oaths in the Book naming a number of things, as in His 
words, “By the heaven and the morning star”**! and His words, “By the star 
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when it setteth”,>? as well as other oaths occurring in the Quran. It is 


established, however, that the Prophet (God’s peace and blessings be upon 
him).said, “Allah has prohibited you from swearing oaths in the names of your 
fathers, so he who has to take an oath should do so in the name of Allah or 
remain silent”. Those who reconciled the (meaning in the) Book and the 
tradition maintained that in the things mentioned in the Book the object of the 
oath is implied (though omitted in the text), and it is (the name of) Allah, the 
Glorious and Exalted, therefore, the implied reading is, “the Lord of the star” 
or the “the Lord of the heaven”. Thus, they said that permissible oaths are 
those that are sworn in the name of Allah alone. Those who reconciled 
between them maintained that the purpose of the tradition is that the. things 
not venerated by the law are not to be venerated, on the evidence of his (the 
Prophet’s) saying, which includes the words, “Allah has prohibited you from 
swearing oaths in the names of your fathers”. They said that this is from the 
category of the specific by which a general meaning is implied. Thus, they 
permitted an oath in the name of anything venerated by the law. The reason 
for disagreement, then, springs from their dispute about the construction of 
the verse and the tradition. 

The opinion of those who prohibited the swearing of oaths by taking the 
name of Allah’s attributes or by His acts is weak. The reason for the 
disagreement is whether to restrict the interpretation to the tradition by 
attaching the hukm with the name (of Allah) alone or to extend it to apply to 
His attributes and acts as well. There is extreme rigidity in attaching the hukm 
to the name (of Allah) alone, and it is similar to the attitude of the Zahirites, 
though it was related from the School (Malik’s) as narrated by al-Lakhmt from 
Muhammad ibn al-Mawwaz. 

One group of jurists deviated (from all this):and prohibited an oath in the 
name of Allah, the Majestic, but the tradition is explicit in opposition to this 
opinion. 


11.1.2. Section 2: Identification of ineffectual and effective oaths 


They agreed also that some of the oaths are ineffectual and some are effective, 
because of the words of the Exalted, “Allah will not take you to task for that 
which is unintentional (/aghw) in your oaths, but He will take you to task for 
the oaths that ye swear in earnest”.** They disagreed about what is laghw. 
Malik and Abu Hanifa maintained that it is an oath that is sworn by naming a 
thing which the person swearing believes-to be true, -but it turns out to be the 
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opposite of what he swore the oath for. Al-Shafi'l said that a /aghw oath is one 
in which the intention cannot be associated with the object, like the habit of a 
person saying in every day speech of saying, “No by Allah, No by Allah” 
which is something that is uttered by habit without believing it to be binding. 
This interpretation has been related by Malik in a/-Muwatta from. ‘Aisha. 
The first interpretation is related from al-Hasan ibn Abi al-Hasan, Qatada, 
Mujahid, and Ibrahim al-Nakha‘i. There is a third interpretation (of the 
laghw) oath, namely, that a person swears an oath when he is angry. This was 
maintained by Isma‘il al-Qadi, the disciple of Malik. The fourth interpreta- 
tion is that it is an oath sworn to undertake an unlawful act, and this is related 
from Ibn ‘Abbas. There is also a fifth interpretation that it is the case of a 
man swearing an oath not to eat a thing that is permitted to him by law. 
The reason for their disagreement arises from the equivocality that is found 
in the term Jaghw. This is so as /aghw sometimes means an invalid statement, 
as in the words of the Exalted, “Those who disbelieve say: Heed not this 
Quran, and drown the hearing of it [i.e. deem it invalid]; haply ye may 
conquer”,*** and it sometimes means speech with which the intention of the 
speaker cannot be associated. The use of /aghw in the verse indicates this 
meaning, which is .the opposite of an oath that is effective, that is, confirmed, 
and it is necessary that the ukm of an opposite be an opposite (hukm). Those 
who maintained that /aghw indicates the:swearing of an oath to which the law 
does not attach any consequences, held, in accordance with this belief, that 
laghw here indicates a meaning that has technical usage in the law, and this 
relates to oaths about which the law has made clear, on a number of other 
occasions, that their hukm is to be dropped, as in the report “There is no 
divorce under duress”, as well as in other cases. The more obvious meanings, 
however, are as in the first two opinions, that is, Malik’s and al-Shafi‘?s. 


11.1.3. Section 3: Identification of oaths remitted by expiation 


In this section there are four issues. 


11.1.3.1. Issue 1 


They disagreed about effective oaths sworn in the name of Allah whether they 
are remitted by expiation, irrespective of their being oaths sworn for a thing 
that was supposed to exist in the past, but actually did not, and this is known 
as the yamin ghamus, because the person lied intentionally, or for a thing that 
was to occur in the future onthe initiative of the person swearing the oath or 
on the initiative of another under his influence and it does not happen. The 
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majority of the jurists said that there is no expiation (kaffara) for the yamin 
ghamus, and expiation operates for oaths pertaining to the future when the 
person swearing goes against the oath. Those who held this opinion include 
Malik, Abū Hanifa, and Ahmad: ibn Hanbal. Al-Shafi‘T and a group of jurists 
maintained that expiation operates in it, that is, it remits the sin associated 
with it as it does for oaths other than the ghamus. 

The reason for their disagreement stems from the conflict between the 
general implication (of a verse) of the Book and a tradition. The words of the 
Exalted, “Allah will not take you to task for that which is unintentional [/agh»] 
in your oaths, but He will take you to task for the oaths that ye swear in 
earnest. The expiation thereof is the feeding of ten of the needy”,*™ in the 
verse imply that there be an expiation in the case of the yamin ghamus as it is 
an effective oath. The words of the Prophet (God’s peace and blessings be 
upon, him), “Allah has prohibited janna for the person who severed the right of 
a Muslim with his oath, and has made the Fire his due” imply that there is no 
expiation in the yamin ghamus. Al-Shafil, however, excludes the yamin 
ghamus from the oaths-that do not destroy the right of another, and these are 
oaths mentioned in the text, or he says that the oaths destroying the rights of 
others combine the two factors of injustice and violation of the oath. Expiation, 
therefore, should not be able to obliterate both of them, or that it is not 
possible that is should to do away with violation without involving injustice, as 
remittance of violation through expiation is a kind of repentance, and 
repentance cannot be split up for the same single sin. If he repents, remedies 
the injustice, and makes the expiation then the entire sin is remitted. 


11.1.3.2. Issue 2 


The jurists disagreed about the (case of the person) who says, “I do not believe 
in Allah,” or “I associate others with Allah”, or “I am a Jew”, or “I am a 
Christian, if I commit such and such act”, whether there is expiation for him. 
Malik and al-Shafi‘t said that there is no expiation for him nor is this an oath, 
Abii Hanifa said that this is an oath and he is liable for expiation if he acts 
contrary to the oath. This is also the opinion of Ahmad ibn Hanbal. 

The reason for their disagreement emanates from their dispute over whether 
an oath is valid in the name of anything that has sanctity or whether it is not 
valid without the use of the name of Allah. Further, does it become effective if 
sworn? Those who maintained that effective oaths (with legal effects), that is, 
those pronounced employing the forms of an oath, are the ones sworn in the 
name of Allah, the Glorious and Exalted, or by using His other names, said 
that there is no expiation in it (the oath in question) as it does not amount to 
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an oath. Those who maintained that oaths become effective through all things 
whose sanctity is held in high esteem by the law said that there is expiation jn 
this oath. The reason is that an oath for holding something in esteem is the 
same as an oath relinquishing the veneration, and because these things must be 
held in esteem it follows that their esteem is not to be negated. Thus, as the 
person who swears an oath about his owing a right of Allah is bound by it, 
likewise, the person who swears to negate a due right is bound by it. 


11.1.3.3. Issue 3 


The jurists agreed about oaths that are not sworn by naming anything but are 
intended to be binding on the basis of a stipulated condition—like a person 
saying, “If I do such and such thing I am bound to walk up to the House of 
Allah”, or “If I do such and such thing my slave is free, or my wife stands 
divorced”—that they are binding in the case of an undertaking to worship, and 
also in what is binding by the law, like divorce and manumission. They 
disagreed over whether there is expiation for such oaths. Malik held that there 
is no expiation in such oaths, and if he does not do what he undertook to do he 
has sinned without doubt. Al-Shafi, Ahmad, Abū ‘Ubayd, and others held 
that in this category of oaths there is expiation, except for divorce and 
manumission. Abū Thawr said that the person who took an oath of 
manumission must offer expiation. The opinion of al-Shafit is related from 
‘Aisha. 

The reason for their disagreement comes from whether this is an oath or a 
vow (nadhr). Those who said that it is an oath made expiation obligatory as it 
falls within the general implication of the words of the Exalted, “The expiation 
thereof is the feeding of ten of the needy”,* Those who maintained that it is 
from the category of vows, that is, a category of things about which the law has 
stated that if a person imposes them on himself he becomes bound by them, 
said that there is no expiation in them. This, however, becomes difficult for 
the Malikites for they designate these as oaths, but it is possible that they 
called them oaths in the figurative and wider sense. The truth, however, is that 
it is not necessary to call them oaths on the basis of the literal connotation, as 
oath in the usage of the Arabs has specific forms, Oaths are constituted’ by 
naming things that are venerated and the forms for stipulating conditions are 
not the forms for an oath. With respect to whether they have been designated 
oaths through legal usage and whether their hukm is the same as that for oaths, 
is a matter of investigation. This is so as it is established that the Prophet 
(God’s peace and blessings be upon him) said, “The expiation of a vow is the 
expiation of an oath”. The Exalted has said, “O Prophet! Why bannest thou 
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that which Allah hath made lawful for thee, seeking to please thy wives? And 
Allah is Forgiving Merciful. Allah hath made lawful for you (Muslims) 
absolution from your oaths (of such a kind), and Allah is your Protector. He is 
the Knower, the Wise”. The apparent meaning of this is that in terms of 
the law a statement that was intended to be binding, without any stipulation or 
an oath, was called an oath. It is, therefore, necessary to construe all statement 
that run parallel to this as oaths, except those that have been specifically 
excluded by consensus from these, like divorce. The apparent meaning of the 
tradition conveys that a vow is not an oath, but its Aukm is the same as that of 
an oath. Dawiid and the Zahirites held that such statements are not binding, 
that is, those expressed with a stipulation, except for those that have been 
deemed binding by consensus. The reason is that these are not vows so that 
they may be binding, nor are they oaths so that expiation may remit them. 
They, therefore, did not make it obligatory for the person who says “If I do 
such and such thing I am bound to walk up to the House of Allah”, either walk 
up to the House of Allah or expiate. This is unlike the statement, “I am under 
an obligation to walk to the House of Allah”, for this is a vow by agreement. 
The Prophet (God’s peace and blessings be upon him) has said, “One who 
vows to obey Allah should obey Him, and one who vows to disobey Him 
should not disobey Him”. 

The reason for disagreement about statements that are expressed with a 
condition stems from whether these are considered oaths or vows, or whether 
they are considered neither oaths nor vows. Think over this so that it becomes 
evident, God willing. 


11.1.3.4. Issue 4 


They had three different opinions about the statement of a person who says, “I 
swear or I testify that if such and such happens ...” as to whether it is an 
oath. It is said that it is not an oath. This is one of the two opinions of al- 
Shafi. It is said that it is an oath as opposed to the first opinion: This was 
held by Abū Hanifa. It is said that if he intended to name Allah it is an oath, 
but if he did not intend to name Allah it is not an oath. This is Malik’s 
opinion. 

The reason for the disagreement is what is to be taken into account: the 
form (style) of the words or the usual meaning or the intention. Those who 
gave consideration to the form of the words said that this is not an oath, as 
there is no mention of a name. Those who considered the form of words used 
in practice said that this is an oath, without doubt, with a word missing but 
implied, and that is the name of Allah, the Exalted. Those who did not 
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consider these two factors and.took intention into account, as the words could 
be valid for both cases, made a distinction in this as has been discussed. 


11.2. Chapter 2 Remittance of Binding Oaths and their Ahkam 


This chapter is first divided into two parts. The first part is about exemptions. 
The second is about an examination of (the forms of) expiation. 


11.2.1. Part 1: The Examination of Exemptions 


There are two sections in this part. The first section is about the conditions 
that are effective in oaths, The second section is about the identification of 
oaths in which exemptions are operative and those in which they are not. 


11.2.1.1. Section I: Conditions of exemptions effective in oaths 


They agreed that exemptions as a whole are effective in the absolution from 
oaths. They disagreed about the conditions of the exemptions for which such a 
hukm is operative, after they had agreed that there are three conditions for the 
effectiveness of the exemption: first, that it should accompany the oath; 
second, that it should be expressed; and third, that it should have the intention 
from the start that the oath will not be effective with the existence of the 
exemption. They disagreed on these three points, that is, if the exemption is 
separated from the oath, or when the person intends it but does not express it, 
or when he intends it to be an exemption later even when he pronounces it 
along with the oath. 


11.2.1.1.1. Issue 1 


This issue is about stipulating an exemption immediately after taking an oath. 
A group of jurists stipulated this condition, and it is the opinion of Malik. Al- 
Shafi‘T said that there is no harm in a brief silence-between one and the other, 
like the silence of a man thinking or taking his breath or clearing his throat. A 
group of the Tabi‘iin (Successors to the Companions) said that it is permitted 
to the person swearing an oath to stipulate the exemption (at any time) as long 
as he has not moved away from the session (of the oath). Ibn ‘Abbas used to 
say that he has the right to introduce an exemption always, whenever he 
remembers. All of them agreed that the introduction of an exemption as the 
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will of Allah (saying if God wills) in the subject matter of the oath with 
reference to his act, if it is an act, or his relinquishment, if it is relinquishment, 
would absolve him from the oath, as an exemption does away with the binding 
nature of the oath. Abii Bakr ibn al-Mundhir said, “It is established that the 
Messenger of Allah (God’s peace and blessings be upon him) said, ‘The person 
who swears an oath and says, “If God wills”, has not violated the oath’”. 

They disagreed over whether the exemption is effective in an oath if it is not 
pronounced immediately following the oath; this is because of their dispute 
over whether an exemption does away with the effectiveness of the oath or 
whether it prevents the oath from taking effect. If we maintain that it prevents 
it from taking effect and does not. eliminate it later, we would stipulate. that it 
should immediately follow the-oath, but if we maintain that it eliminates it, it 
would not be binding to make this stipulation. Those who agreed -that it 
eliminates the oath disagreed over whether it absolves one from the oath if 
made shortly after it or even if it is (expressed) much: later, as we have 
recounted. Those who maintained that it eliminates the oath if it follows 
shortly after, argued on the basis of what is related by Sa‘d from Sammiak ibn 
Harb from Ikrima, who said, “The Messenger of Allah (God’s: peace and 
blessings be upon him) said, ‘I swear by Allah that I shall certainly fight the 
Quraysh’. He repeated this three times and then became silent. He then said, 
‘If Allah wills’”. This indicates that the exemption does away with the oath 
and does not prevent it from taking effect. They said that one of the evidences 
that it does away with the oath if it follows shortly after it is that if it was 
enough for absolution even if expressed much later, as has been maintained’ by 
Ibn ‘Abbas, the exemption would have done away with the need for making 
expiation (kaffara). What they have said is evident. 


11.2.1.1.2. Issue 2° 


They disagreed about expressing the exemption in words. It is said that the 
exemption must be made in words, whatever words are used for (expressing) 
exemptions, and whether they are the words of exemption or those of 
restricting the generality of the oath or-those qualifying an absolute oath. This 
is the well-known view. It is said that exemption is also valid through 
intention, only when it is not expressed using the word ila, that is, what is 
indicated by the word ://d, but it is not valid in the case of other words, This 
distinction is weak. The reason for this disagreement stems from whether 
binding contracts become binding by virtue of intention alone to the exclusion 


"s The original text does not consider this as a separate issue and has listed only two issues under this 
section. The author’s discussion at the beginning of the section, however, requires that there be three 
separate issues. An extra heading has therefore been introduced. 
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of expressions, or by expressions and intention together, as in the case of 
divorce, manumission, oaths, and others. 


11.2.1.1.3. Issue 3 


This issue relates to whether the intention of making the exemption is effective 
` if it comes after the making of the oath. It is said in the School that it is valid if 
it occurs along with the exemption, and it is said that in fact it is valid if it 
occurs before the completion of the expression of the oath. It is also said that 
exemptions are of two kinds: exemption from a number, and exemption from 
the general implication by restriction or through the qualification of an 
unqualified meaning. The exemption from a number is not valid if the 
intention does not occur before the expression of the oath. The exemption 
from. the general implication is valid even after the expression of the oath, if 
the exemption immediately follows the expression of the oath. 

The reason for their disagreement springs from whether the exemption 
prevents the oath from taking effect or revokes it. If we say-that it prevents it 
from taking effect, then, the stipulation of (the formation of) intention at the 
beginning of the oath is necessary, but if we say that it revokes it there is no 
need to stipulate this. ‘Abd al-Wahhab denied that the (formation of) 
intention is to be stipulated at the beginning of the (expression) of oath so as to 
coincide, and he believed that the exemption acts in the same way. as: expiation 
for absolution from the oath. 


11.2.1.2. Section 2: Identification of oaths in which exemptions are effective 


They disagreed about oaths in which the stipulation of the will of Allah as an 
exemption is effective, as distinguished from those in which it is not. Malik 
and his disciples maintained that (the stipulation of) the will of Allah (as an 
exemption) is only operative in those oaths that can be atoned through 
expiation, and these, in their view, are oaths sworn in the name of Allah, as 
well as absolute vows that will be discussed in what follows. The exemption 
may be stipulated only in unconditional divorce and manumission, like saying, 
“She will be divorced, God willing”, or “he will be free, God willing”, for 
these are not oaths in their view. A stipulation of a condition, however, with 
divorce, like saying, “If such and such thing happens she is divorced, God 
willing” or “if this happens, he is manumitted, God willing” may also be 
made. There is no dispute in the school that in the first case the stipulation of 
the will of Allah is not effective; but in the second case, which is an oath to 
divorce, there are two views in the school. The sounder view is that if he 
relates the exemption to the condition on which the divorce is contingent it is 
valid, but if he relates it to the divorce itself it is not valid. Abū Hanifa and al- 
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Shafi said that the exemption is effective in all these cases, whether he has 
linked to statement made as a stipulation or-to the statement that is expressed 
as a report. 

The reason for disagreement, as we have stated, comes from whether the 
exemption revokes the oath or prevents it from taking effect. If we say it 
prevents it from taking effect, and the exemption is associated with the 
expression of an unconditional divorce, it has no affect on it, since the divorce 
is effective, I mean, in the case where the mari says to his wife that she is 
divorced, God willing; this is so because the prevention, for a future 
happening, operates as long as the divorce does not take place. If we maintain 
that it revokes the oath, it is necessary that it be effective in the divorce even if 
it occurs. Think over this, for it is evident. The opinion of the Malikites, that 
an exemption here is improbable as the divorce has occurred, is meaningless 
unless they believed that the exemption prevents the oath from taking effect 
and does not revoke it. Ponder over this, for God willing, it will be evident. 


11.2.2. Part 2: The Examination of Kaffarat (Forms of Expiation) 


This part has three sections dealing with the fundamentals. The first section is 
about the cause of violation of the oath, its conditions and akām. The second 
section is about atonement for the violation, and these are the various forms of 
expiation. The third section is about the time for atonement and the amount 
that achieves it. 


11.2.2.1. Section 1: The cause of violation, its conditions, and ahkam 


They agreed that the cause of violation is opposition to the object of the oath. 
This is either an act that the person swearing the oath was to avoid or it is the 
failure to do what he swore to do, knowing that he has delayed the commission 
of the sworn act to a time in which it is not possible for him to perform it. 
This occurs in the oath of unqualified relinquishment, like his saying that he 
would certainly eat a particular loaf, which is then eaten by someone else, or he 
may postpone the act till a time that is not the time that he stipulated for its 
fulfilment. This occurs in an act for which a limited time has been stipulated, 
like his saying, “By Allah, I will perform such and such act today”, and if the 
day is over and he has not done so he has certainly violated the oath. 

They disagreed over this subject on four points. The first is when he (the 
person swearing the oath) does the opposite of what he swore to do, out of 
forgetfulness or under duress. The second is whether the object of the oath is 
related to the minimum to which its name applies or to the whole. The third 
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point is whether the oath relates to a synonym of the word expressed in the 
oath or to its specific connotation, and whether it extends beyond it. The 
fourth point is whether the oath is construed in accordance with the intention 
of the person swearing it or the intention of the person for whom it is 
sworn. 


11.2.2.1.1. Issue 1 


Malik maintained that the person forgetting, and the person coerced, have the 
same'status as the person acting intentionally, while al-Shafil maintained that 
there is no liability for violation for the person forgetting or for one coerced. 
The reason for their disagreement stems from the conflict of the general 
implication of the words of the Exalted, “But He will take you to task for the 
oaths that ye swear”? where no distinction has been-made between a person 
acting intentionally or one forgetting, and between the general implication of 
the saying of the Prophet (God’s peace and blessings be upon him), “Liability 
for forgetfulness and what they have been coerced to do has been lifted from 
my umma”. It is quite possible that these two general implications restrict each 
other. 


11.2.2.1.2. Issue 2 


This is the case of a person who swears that he would not perform a certain 
act, and then does part of it, or that he would perform an act but does not 
perform part of it. In Malik’s view if he said, “I will certainly eat this loaf’, 
and then eats part of it he is not absolved unless he eats the whole of it, and if 
he said, “I will not eat this loaf’, he violates the oath if he ate part of it. 
According to al-Shafi‘t and Abū Hanifa he does not violate the oath in either 
case, on the basis that the word is applicable to part of its meaning. Malik’s 
distinction between the commission and omission in this is not based upon a 
single principle, as he adopted for omission the minimum to which the name 
applies and adopted in the commission the application of the name to the 
whole. It appears that he was being cautious. 


11.2.2.1.3. Issue 3 


This is the case where a person swears to perform a specific act, but the 
implied intention is understood as meaning something wider than the specified 
act, or it is understood as implying a narrower meaning, or he swears to 
perform an act but forms an intention for a wider, or for a narrower, 
implication, or that the act specified is referred to by two different terms one 
of them being literal and the other technical, where one of them is more 
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restricted than the other. Now, if he swore to perform a specific act he does 
not violate the oath, in the view of al-Shafil and Abū Hanifa, except by doing _ 
the opposite with respect to this act, which is the subject-matter of the oath, 
even when the implied meaning is wider or narrower in terms of the technical 
meaning. Likewise, insofar as I know, they do not take into account an 
intention contrary to the specified act, and they take into account the expressed 
words alone. 

The well-known opinion from Malik is that the primary consideration, in his 
view, is for intention, for oaths in which no decision is to. be rendered on their 
basis against the person swearing the oath. If that (the intention) is missing the 
context is to be taken into account, and in its absence the technical meaning of 
the expressed words is considered, and when that is absent the literal meaning 
is taken into account. It is, however, said that consideration is to be given to 
intention alone or to the apparent meaning of the words. It is also said that 
only the intention and the obvious circumstances are to be taken into account 
and no consideration is to be given to the technical meaning. In oaths, on the 
basis of which a decision may be rendered for the deponent, if the deponent 
comes seeking a verdict, the Aukm for the oath is that of the oath in which a 
decision is not to be rendered against the deponent (that is) with. respect to the 
consideration given to these things in that order. If the oaths are those on the 
basis of which a decision is to be rendered against him (when he is not the 
plaintiff) nothing but the apparent meaning is to be taken into account, unless 
there is corroborating evidence in the accompanying circumstances or in the 
technical meaning, for an intention contravening the apparent implication, 
which he claims to have formed. 


11.2.2.1:4. Issue 4 


They agreed that in claims (litigation) oaths are to be construed in conformity 
with the intention of the person seeking the oath (the opponent). They 
disagreed about other cases, like oaths in the case of promises, with a group of 
jurists saying that they are construed according to the intention of the 
deponent, and another group saying that they are construed in accordance with 
the intention of the person seeking the oath. It is established that the 
Messenger of Allah (God’s peace and blessings be upon him) said, “The oath 
is to conform to the intention of the person seeking the oath”, and he (God’s 
peace and blessings be upon him) also said, “Your oath is for what your 
companion will attest (as being the truth from you)”. These two traditions 
have. been recorded by Muslim. Those who maintained that the (construction 
of the) oath is dependent upon the intention of the deponent took into account 
the meaning assigned to the oath itself in the mind (of the deponent) and not 
the apparent meaning arising from the words. 
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In this topic there are a number of individual cases, but these four issues 
serve as the principles of the topic, as all the disagreement occurring in the 
topic can be referred back to them. For example, their disagreement about the 
case of the person who swears that he will not eat heads and then eats heads of 
whales, whether he has violated the oath. Those who took into account the 
technical meaning said that he has not, while those who took into account the 
connotations of the words said he has. Another example is that of the person 
who says that he will not eat meat and then eats fat. Those who considered the 
literal meaning of the word said that he has not violated the oath, while those 
who gave weight to the metaphorical meanings said that he has violated the oath, 

Their disagreement, on the whole, in individual cases that fall under this 
heading refers to their disagreement over the four issues that we have 
mentioned, and also refers to their disagreement about the meanings of words 
used in the oath, as some of these are imprecise (mujmal), some apparent (for 
one out of several meanings), and some are unequivocal. 


11.2.2.2. Section 2: The remittance of violation 


They agreed that expiation for an oath has four forms that have been laid 
‘down by Allah in His Book, in the words of the Exalted, “The expiation 
thereof is the feeding of ten of the needy with the average of that wherewith ye 
feed your own folk, or the clothing of them, or the liberation of a slave, and for 
him who findeth not (the wherewithal to do so) then a three days’ fast”. i 
The majority maintain that if the person swearing the oath violates it he has a 
choice between three of them, that is, feeding, clothing, and manumission, and 
that it is not permitted to him to fast unless he is unable to undertake (any of) 
these three, because of the words of the Exalted, “And for him who findeth not 
(the wherewithal to do so) then a three days’ fast”.>>! It is, however, related 
from Ibn Umar that when the oath was for a solemn affair he used to set free 
a slave or provide clothing, and when it was not for something important he 
used to provide food. 

They disagreed in this over seven: well-known issues. The first issue is about 
the quantity of food to be given to each of the ten needy persons. The second 
is about the kind of clothing, when he chooses to provide it, and about the 
number (of garments). The third is about the stipulation of consecutive 
observance of the fasts of three days. The fourth is the stipulation of the 
number ofthe needy. The fifth is about the stipulation of being a Muslim and 
free as their qualifications. The sixth is about the stipulation of absence from 
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defects in the manumitted slave. The seventh is about the stipulation of belief 
(an Islam) for the slaves. 


11.2.2.2.1. Issue: 1 


About the quantity of food, Malik, al-Shafil, and the jurists of Medina said 
that each needy person is to be given one mudd of wheat in accordance with the 
mudd used by the Prophet (God’s peace and blessings be upon him), except 
that Malik said that the (restriction of one) mudd is specific to the people of 
Medina because of the restricted means: of their livelihood, and all other cities 
are to base it upon the average quantity and quality of their food. Ibn al-Qasim 
said that the mudd is to be used in each city, and this was the same as al- 
Shafi‘?’s opinion. Abu Hanifa and his disciples maintained that they are to be 
given one-half sa‘ of wheat, or one sa‘ of barley or dried dates. They said 
that if he chooses to feed them lunch and dinner it is valid. 

The reason for their disagreement over this stems from their dispute about 
the interpretation of the words of the Exalted, “The average of that wherewith 
ye feed your own folk”,>>* whether it means one meal or the food of one day, 
which is lunch and dinner. Those who maintained that it is one meal said it is 
a mudd to satisfy the average appetite, while those who maintained that it is 
lunch as well as dinner said that it is one-half sa, There is another reason for 
their dispute and that arises from the vacillation of this expiation between 
being the expiation of the intentional breaking of a fast during Ramadan and: 
between the expiation for the elimination of an ailment (from the head during 
hajj). Those who held it to be similar to the expiation for breaking the fast said 
that it is one mudd, while those who held it to be similar to the expiation for 
removing an ailment said that it is one-half sa‘. 

They disagreed over whether there should be with bread something 
appetizing that is eaten with it (iddm), and if it is to be there what is its 
quantity? It is said that plain bread is valid. Ibn Habib said that it is not valid. 
It is said that the average kind of idām is oil, while it is said that it is milk, 
butter, and dates. 

Malik’s disciples differed about the people to whom average food has been 
attributed, in the words of the Exalted, “The average of that wherewith ye feed 
your own folk”.* It is said that it is (the average for) the people of the 
person making the expiation, and on these grounds the average is to be worked 
out on the basis of the thing that forms his livelihood, if it is some sort of 
pulse, like peas, beans, or lentils, it is to be based upon it, and’ if it is wheat it 
is to be based upon wheat. It is also said that the average food is that of the 
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residents of the land in which he lives, and on this basis the consideration for 
what is due from him is given to the living standard of the land; generally, and 
not his own standard of living. On the basis of these two opinions the average 
quantity of food, that is “the average of that wherewith ye feed your own folk”, 
is interpreted to be the average for his folk, or the average for the residents of 
the land of his folk, except in the specific case of Medina. 


11.2.2.2.2. Issue 2 


This issue is about the kind‘ of clothing that is deemed sufficient. Malik said 
that the obligation in this is to clothe them with garments in which prayer can 
be validly performed. Thus, if he gives men clothing comprising one garment 
and to women clothing comprising two garments covering their body and 
acting as a veil (it is valid). Al-Shafit and Abii Hanifa said that the minimum 
to which the term is applied as being valid is a loincloth or shirt or trousers 
and a turban. Abū Yitsuf said that neither a turban nor trousers is valid. The 
reason for their disagreement stems from whether the obligation is to adopt the 
minimum literal implication or to adopt the technical meaning in the law. 


11.2.2.2.3. Issue 3 


This issue is about their disagreement over whether the observance of the fasts 
for three days is to be consecutive. Malik and al-~Shafict did not stipulate 
consecutive observance for this, though they considered it desirable, but Abū 
Hanifa did stipulate it. There are two reasons for their disagreement over this. 
The first is whether it is permitted to act upon a variant reading that is not in 
the (popular and unanimously sound) mushaf This is so as the reading of 
Ibn Masūd contains the words, “then three days of consecutive fasts”. The 
second reason arises from their dispute over whether an unqualified command 
for fasting can be interpreted to mean consecutive fasting, as the principle in 
obligatory fasting prescribed by law is consecutive observance. 


11.2.2.2.4. Issue 4 


This is about the stipulation of the number of needy persons. Malik and al- 
Shafi‘t said that expiation is not valid for him unless he feeds.ten (separate) 
needy persons. Abii Hanifa said that it is valid if he feeds one needy person for 
ten days. The reason for their disagreement is whether there is in expiation a 
claim of the stated number of needy persons or whether it is a duty of the 
person making the expiation so that he may estimate the food for the number. 
If we say that it is a duty owed to a number like those in a bequest, then, it is 
necessary to stipulate the number, but if we say that it is the duty of the 


34 The written copy of the Quran. 
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person making the expiation and if he estimated according to the number it is 
valid for him to feed one person with the amount required for the stated ten. 
The issue, however, is subject to interpretation. 


11.2.2.2.5. Issue 5 


The fourth issue is about the stipulation of being a Muslim and free (as 
qualifications) for the needy persons. Malik and al-Shafi‘i stipulated both 
conditions, but Abū Hanifa did not. The reason for their disagreement arises 
from whether the entitlement to charity is on the basis of poverty alone, or 
because of Islam? The transmitted texts have indicated that there is reward for 
charity (not the zakat) given to a poor person who is not a Muslim. Those who 
held expiation to be similar to zakat and being obligatory for the Muslims 
stipulated that the alms of the expiation are to be given to a needy person who 
is a Muslim. Those who held it to be similar to voluntary alms permitted that 
it be given to non-Muslims. 

The reason for their disagreement over the case of the slaves is whether need 
applies to them, as they are provided for by their masters in the usual cases, or 
whether they are to- be counted amongst those who are to be provided for. 
Those who took into account poverty alone said that freemen and slaves are 
equal in this respect, for there could be slaves who are kept hungry by their 
masters. Those who upheld his obligatory right over others by law said that it 
is obligatory for the master to take care of his slaves, and this is to be enforced 
against him, and if he is hard up he is to be forced to sell his slave; therefore, 
the slaves are not in need of support from the alms of expiation and other 
similar alms. 


11.2.2.2.6. Issue 6 


Whether the slave (whose emancipation is an alternative form of expiation) is 
to be free from defects. The jurists of the provinces stipulated that freedom 
from defects is a condition as this influences the price. The Zahirites said that 
this is not one of the conditions. The reason for their disagreement is whether 
it is necessary to adopt the minimum of what is implied by a noun or whether 
to apply it to the perfect form indicated by it. 


11.2.2.2.7. Issue 7 


This issue is about the stipulation of belief in Islam (as a qualification) for the 
slave, Malik and’ al-Shafi‘l stipulated this, while Abū Hanifa permitted that 
the slave be,a non-believer. The reason for their disagreement stems from 
whether an unqualified meaning is to be construed in the qualified sense for 
things that are similar with respect to the akkam although they have different 
causes, as in the case of this expiation in comparison with the expiation for 
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imprecation (zgihar). Those who maintained that the absolute is to be construed 
in its qualified meaning in this case stipulated belief in this by construing this 
through its stipulation in the case of the expiation of zgshdr, in the words of the 
Exalted, “Then (the penance) is to set free a -believing slave”. Those who 
maintained that it is not to be qualified retained the implication of the word in 
its absolute meaning.?°° 


11.2.2.3. Section 3: The time for the remittance of the oath and its violation 


They disagreed about the time when the expiation remits the violation and 
erases its effect. Al-Shafi‘t said that when he makes the expiation, whether he 
does so after the violation or before it, the sin is remitted. Abū Hanifa said that 
the violation is not remitted except by the expiation that is made after the 
violation not before. Both opinions have been related from Malik on the issue. 

There are two reasons for their disagreement. The first is the variation in 
the narration: of the saying of the Prophet (God’s peace and“blessings be upon 
him), “He who swears an oath [for doing something] and then sees something 
that is better than it he should do that which is better and make expiation for 
his oath”. One group narrated it in this form, while another related it as, “He 
should make an expiation for his oath and do that which is better”. The 
apparent meaning in the second narration is that expiation may be made before 
the violation, and the contrary meaning is found in -the first version. The 
second reason arises from their dispute over whether the advancement of a 
duty before its due time is valid, as it is obvious that expiation becomes due 
after the violation, like (the payment of) zakat becomes obligatory after the 
passage of a year. It may be said that expiation becomes due with the intention 
of violation and the determination to undertake it, as is the case in the 
expiation of zihdr, therefore, no contradiction is found from this aspect. 

The reason for disagreement by way of reasoning was whether expiation 
remits the sin after it occurs or it prevents it from taking effect. Those who 
said that it prevents it from taking effect permitted its advancement over the 
violation, while those who said that it remits it (after its occurrence) did not 
permit it, except after its occurrence. 


355 Quran 4 ; 92. This verse does not apply to zihār, but to homicide (garf). The verse governing zhar 
is 58 : 3, which reads, “(The penalty) in that case (is) the freeing of a slave before they touch one another”. 
What the author points out here is that despite the verse of zihdr some jurists tried to extend the stipulation 
of the “belief” of the slave over to the issue of zihar. In other words, they attempted to qualify the 
unqualified meaning in the verse of zikar. What he appears to be saying is that a disagreement similar to the 
one existing over the faith of the slave in the case of imprecation is also to be found in this case, The source 
for the qualified meaning is found in the verse of homicide, which the author quotes. Please refer to the 
section on zshdr. 

356 That is, in the Qurānic verse 5 : 89. 


THE BOOK. OF AYMAN (OATHS) 505 


They agreed, as far as I know, about the number of expiations arising from 
swearing a number of oaths, that the person who swears to do different things 
through a single oath is to make expiation for a single oath. Likewise, as far as 
I think, there is no dispute amongst them that if he swears different oaths for 
doing the same. thing the obligatory expiations for this correspond to the 
number of oaths, like the person swearing different oaths for different things. 
They disagreed, however, when he swears many times to do the very same 
thing. A group of jurists said that the expiation is that which applies to one 
single oath. Another group of jurists said that there is to be expiation for each 
of the oaths sworn, unless the intention was to emphasize the fact. This is 
Malik’s opinion. A third group of jurists said that there is a single expiation for 
it, unless he wanted to attach solemnity.to the oath; 

The reason for the disagreement derives from: whether the cause for the 
multiplicity of expiations is the multiplicity of oaths by category or by count. 
Those who maintained that the distinction is based on count said that for each 
oath there is expiation if it is repeated. Those who maintained that the 
distinction is based upon category said that in this (disputed) issue there is a 
single expiation. 

They disagreed over when he swears a single oath by using more than one 
attribute out of the attributes of Allah as to whether the number of expiations 
should correspond to the number of attributes included in the oath or whether 
there is a single expiation for this. Malik said that the expiations in this oath 
vary according to the number of attributes. Thus, the person who swears by 
“The Hearer”, “The Knower”, and the “The Wise”, is liable for three 
expiations in his view. A group of jurists said that if he intends it to be a 
continuous expression and enumerates these as a single statement there is a 
single expiation for him if there was one oath. 

The reason for their disagreement is the criterion for judging single or 
multiple oaths and this refers to the form of speech or to the number of things 
enumerated in the speech that is expressed as an oath. Those who took into 
account the form of speech said that there is one expiation, while those who 
considered the number of things included in the expression which can be 
sworn to individually, said that the expiations vary according to the number. 

This is sufficient for stating the fundamentals of this book and for the 
reasons for disagreement in it. Allah provides support through His mercy. 


XII : 
THE BOOK OF NUDHUR (VOWS) 


There are three sections in this book. The first section is about the types of 
vows. The second section is about vows that are binding and those that are 
not, and about their akkam generally. The .third section is about the 
identification of the duty that becomes’ binding through them and about its 
ahkam, 


12.1. Section I: The types of vows (nudhiir) 


Vows are divided into two categories. One category is (considered) from the 
aspect of expressions and the other from the aspect of things (objects) for 
which a vow is made. From the aspect of the form of the expression used it is 
of two types: absolute, and this is expressed in the form of a report, and 
qualified, which is expressed as a conditional statement. The absolute is of two 
sub-types: manifest in terms of the object of the vow and that which is not 
manifest. The first is like the statement of a person: “For Allah, I vow to 
perform the haj”. The second is like the statement, “For Allah, I am bound 
by a vow”, in which the object ofthe vow is not stated. It-is possible that in 
the first he may not mention the word “vow” or he may mention it, like his 
statement: “For Allah, I am bound to perform kajj”. When the object is 
qualified through a condition it is like the statement, “If such and such 
happens, I am bound by a such and such vow for Allah, and I undertake to do 
such and such thing”. In this he might make it contingent upon an act of 
Allah, like saying that if Allah cures his illness he would be: bound by a certain 
vow, or he might make it contingent upon his own act, like saying that if he 
performed a certain act he would be bound by a certain vow. These are what 
the jurists term as oaths, and it was stated in our discussion that preceded that 
these are not (real) oaths. These are the vows with respect to the forms of 
expression used. 

The types (of nadhr) from the aspect of things that constitute the category of 
objects of vows are of four sub-types: a vow for things that belong to the 
category of worship; a vow for things that belong to the category of 


THE BOOK OF NUDHUR (VOWS) 507 


disobedience; a vow for things that belong to the disapproved category; and a 
vow for things belonging to the permissible category. These four sub-types are 
divided into two kinds: vows for omission of the act and vows for the 
commission of the act. 


12.2. Section 2: Binding and non-binding vows 


With respect to what is binding and what is not binding out of these vows, 
they agreed upon the binding nature of the absolute vow for worship, except 
what is related from some disciples of al-Shafi‘T that an absolute vow is not 
valid. They agreed about the binding form of the absolute vow when it is made 
willingly and not under pressure, and when the word nadhr is used explicitly 
in it, irrespective of whether the object of the vow is explicitly mentioned in it. 
Likewise, they agreed about the binding nature of the vow that is made 
contingent upon a condition, when it is a vow related to worship. 

They agreed about the binding nature of vows on the basis of the general 
implication of the words of the Exalted, “O ye who believe! Fulfil your 
undertakings”, and also because Allah has declared it commendable, as in 
His words, “(Because) they perform the vow and fear the day whereof the evil 
is wide-spreading”.** Further, He has threatened to inflict punishment for its 
violation, saying, “And of them is he who made a covenant with Allah (saying): 
If He give us of His bounty We will give alms and become of the righteous. 
Yet when He gave them of His bounty, they hoarded it and turned away, 
averse; So He hath made the consequence (to be) hypocrisy in their hearts 
until the day when they shall meet Him, because they broke their word to 
Allah that they promised Him, and because they lied”.*°? 

The reason for their disagreement over the express use of the word nadhr in 
the absolute vow stems from their dispute whether a vow becomes operative 
because of intention as well as the expression taken together or by intention 
alone. Those who maintained that it becomes obligatory with both taken 
together (said that) if he says, “I am obliged to do such and such for Allah”, 
and he does not mention the words “as a nadhr”, he is not bound by anything, 
as it is merely a report about the obligation of a thing that Allah has not made 
obligatory for him, unless he expressly mentions it as an obligation. Those who 
maintained that the (express use of the) words is not a condition for it said that 
the vow is constituted even if he does not mention the words explicitly. This is 
Malik’s opinion, that is, if he does not use the word nadhr explicitly. He 


357 Quran 5: 1. 
358 Quran 76 : 7. 
359 Quran 9 : 75. 
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maintained that this vow is binding, although it is his opinion that a vow is not 
binding without words and intention, however, he held that the absence of the 
word nadhr in the statement is of no consequence, as the purpose of statements 
that are expressed as vows (is obvious) even though the word nadhr has not 
been used. This is the opinion of the majority of the jurists, while the first 
opinion is that of Sa‘id ibn al-Musayyab. 

It appears that those who did not uphold the binding nature of an absolute 
vow did so because they construed the command for compliance to imply a 
recommendation. The same is the case for those who stipulated consent in it, 
as they stipulated it because the desire to attain nearness to Allah is fulfilled by 
way of choice and liberty, and not under pressure. This is al-Shafi‘?’s opinion. 
In Malik’s view, on the other hand, a vow is binding in whatever way it is 
made. 

This is what they disagreed about with respect to its binding nature from 
the aspect of the words used. The disagreement that they had with respect to 
its binding nature from the aspect of the things (acts) that are the object of the 
vow is covered in two fundamental issues. 


12.2.1. Issue 1 


They disagreed about the person who vows to undertake an act of 
disobedience. Malik, al-Shafi'l, and the majority of the jurists said that he is 
not bound by it in any way. Abii Hanifa, Sufyan, and’the Kifis said that it is 
binding, and the binding part in this for them is the expiation for an oath, not 
the commission of the act of disobedience. 

The reason for their disagreement springs from the conflict of the apparent 
meaning of the traditions on the topic. Two traditions have been related in this 
subject. The first is the tradition of ‘A?isha from the Prophet (God’s peace 
and blessings be upon him), who said, “He who vows to obey Allah should 
obey Him, but he who vows to disobey Him should not disobey Him”. The 
apparent meaning of this tradition is that the vow of disobedience is not 
binding. The second is the authentic*™ tradition of Imran ibn Husayn and 
the tradition of Abu Hurayra from the Prophet (God’s peace and blessings be 
upon him), that he said, “There is no vow in disobeying Allah and its 
expiation is the expiation for an oath”. This is explicit in-the sense of being 
binding. Those who reconciled the two for this meaning said that the first 
tradition contains the directive that disobedience is not binding, and this 
second tradition includes the obligation of expiation. Those who preferred the 


360 The author contradicts this himself a few lines down. It is apparently an error on the part of the 
scribe as this is the usual terminology used by the author for all authentic traditions unless the text reads as 
“attributed to” instead of “authentic”, which appears more likely. 
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apparent meaning of ‘Aisha’s tradition, as the traditions of Imran ibn 
Husayn and Abū Hurayra did not prove to be authentic for them, said that 
there is no obligation in a vow of disobedience. Those who adopted: the 
method of reconciliation imposed in it the expiation for an oath. Abū Umar 
ibn ‘Abd al-Barr said: The traditionists deemed this particular tradition 
related through both Imran ibn Husayn and Abū Hurayra to be weak, saying, 
“Because (the isndd of) the tradition of Abū Hurayra revolves around 
Sulayman ibn Arqam and his traditions are rejected, while (the isndd of) the 
tradition of Imran ibn Husayn revolves around Zuhayr ibn Muhammad from 
“his father, and: his father is unknown from whom none besides his son have 
related. Zuhayr himself relates munkar (denied) traditions. Muslim, however, 
has recorded this tradition from Uqba ibn ‘Amir”. 

It was the practice of the Malikites to argue on the basis of what he related 
“that the Messenger of Allah (God’s peace and blessings be upon him) saw a 
man standing in the sun and asked, ‘What is his problem?’ They said, ‘He 
made a vow that he would not speak, nor seek the shade, nor sit, and he would 
continue to fast’. He said, ‘Go and order him to speak and sit and complete his 
fast’. They said that he ordered him to perform what was in obedience to Allah 
and .to relinquish what was disobedience”. It is, however, not apparent that 
giving up speech (as in this tradition) is an act of disobedience. Allah has 
communicated (in the Quran) that this was a vow made by Maryam. It also 
appears that standing in the sun is not an act of disobedience, except insofar as 
it is related to the infliction of pain on the self. If it is claimed that there is 
disobedience in this it can only be so by way of analogy and not on the basis of 
the text. It is originally a permissible act. 


12.2.2. Issue 2 


They disagreed about the person who prohibits for himself things that are 
permissible, Malik said that this is not binding on him, except in the case of a 
wife. The Zahirites said that there is no rule for this. Abii Hanifa said that 
there is the obligation of the expiation of an oath in this case. 

The reason for their disagreement arises from the conflict of juristic 
reasoning with the apparent meaning of the words of the Exalted, “O Prophet! 
Why bannest thou that which Allah hath made lawful for thee, seeking to 
please they wives?”*®! This is so as a vow is not constituted in opposition to 
the Aukm shari, that is, as regards prohibiting what is permissible and 
permitting what is prohibited, because the jurisdiction over this belongs to the 
Lawgiver. It, therefore, follows from such an understanding that whoever 
prohibits for himself something that Allah has permitted by law is not bound 


361 Quran 66 : 1. 
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by it, just as he is not bound by a vow permitting something that has been 
prohibited by the law. The apparent meaning of the words of the Exalted, 
“Allah hath made lawful for you (Muslims) absolution from your oaths (of 
such a kind), and Allah is your Protector. He is the Knower, the Wise” 362 is 
that the affect of censure on prohibition gives rise to expiation for absolution 
from this declaration. If that is the case such a vow is not binding. 

The first group interpreted the prohibition mentioned in the verse to mean 
that it was the swearing of an oath. They disagreed over the occasion for which 
this verse was revealed.* In the book by Muslim this was in the case of 
drinking honey, and there is a report from Ibn ‘Abbas, who said, “If a person 
prohibits his wife on himself it amounts to an oath that is remitted by 
expiation”. He said, “There is for you in the example of the Messenger of 
Allah an excellent model”. 


12.3. Section 3: Things that become binding in vows and their ahkim 


There is extensive disagreement among the jurists over what becomes binding 
in each individual vow, but we will only point out the well-known issues in 
this, and most of these are related to express provisions of the law, as has been 
our practice in this book. There are five issues here. 


12.3.1. Issue 1 


They disagreed about the obligation in an unqualified vow, in which the 
person making it does not identify any act except for saying, “I am bound by a 
vow for Allah”. Many of the jurists have held that there is expiation for an 
oath in this and nothing more. A group of jurists said that in fact there is for 
this the expiation of zihar. One group of jurists said that the minimum to 
which this name (nadhr) applies is the fast of one day or observance of two 
rakas of prayer. 

The majority of the jurists decided in favour of the obligation of expiation in 
this because of the authentic tradition of Uqba ibn ‘Amir that the Prophet 
(God’s peace and blessings be upon him) said, “The expiation for a vow is the 
expiation for an oath”. It has been recorded by Muslim. Those who 
maintained that the obligation is for a day’s fast or prayer of two rak‘as did so 


%2 Quran 66: 1. 

363 This appears to be the reason why the author did not use this verse in the previous issue concerning 
the obligation of expiation for vowing to commit an act of disobedience. The reasoning may be that if there 
is expiation for the remittance of a vow for prohibiting something that is permitted; then surely there must 
be expiation for vowing to commit an act of disobedience, an act which appears to be more grievous. The 
answer, as the author is indicating, is that this is the case of an oath, while that was the case of a vow. 
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by adopting the opinion that the valid performance is based upon the 
minimum implication of the term, and praying two rak‘as or fasting for one 
day is the minimum to which the term nadhr applies. Those who said that the | 
obligation here is for the expiation of zikdr has asserted something outside the 
ambit of analogy and the transmitted texts. 


12.3.2. Issue 2 


They agreed about the binding nature of a vow for walking to the House of 
Allah, that is, if the person vows to go on foot. They disagreed over when he is 
unable to do so for part of the way. One group of jurists said that there is no 
obligation upon him, while another said that there is. The latter disagreed over 
his liability and had three opinions. The jurists of Medina said that he is to 
walk a second time from the place where he was unable to continue, and if he 
likes he may ride, which would be valid but he would be liable for atonement 
by sacrificing an animal (dam). This is related from ‘Ali. The jurists of Mecca 
said that he is liable for making an offering but not for making further 
attempts to walk. Malik said that he is liable for both, that is, he is to return 
and walk from where it is obligatory and he is also to make an offering. The 
offering in his view is a she-camel or a cow, but if he does not find a cow or 
she-camel then a goat. 

The reason for disagreement stems from the clash of principles and the 
conflict of traditions. This is so as those who held the person walking a second 
time to be similar to the mutamatt‘ or garin (in kajj), because the garin does in 
one journey what he was required to do in two and this person does in two 
journeys what he was obliged to do in one, said that he is liable for the offering 
made by the mutamatti or the garin. Those who held his case to be similar to 
all other acts of kajj that may be compensated by slaughtering an animal said 
that he is liable for dam. Those who adopted the traditions laid down on the 
subject said that if he is unable to do so there is no liability for him. Abū 
Umar said that the authentic sunan laid down on this are an evidence for the 
avoidance of hardship, and one of these, as he said, is the tradition of Uqba 
ibn ‘Amir al-Juhani, who said, “My sister vowed to walk to the House of 
Allah, the Lofty the Glorious, so she directed me to seek a ruling for her from 
the Messenger of Allah (God’s peace and blessings be upon him). I sought the 
ruling for her from the Prophet (God’s peace and blessings be upon him), and 
he said, ‘She may walk and she may ride’”. It is recorded by Muslim. The 
tradition of Anas ibn Malik is “that the Messenger of Allah (God’s peace and 
blessings be upon him) saw a man leaning on-his two daughters. He asked 
about:him and they said, ‘He made a vow to walk’. The Prophet (God’s peace 
and blessings be upon him) said, ‘Allah-is not in need of this man’s tormenting 
himself.’ He then ordered him to ride”. This too is an authentic tradition. 
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‘12.3.3. Issue 3 


After agreeing about the obligation of walking during fay and ‘umra, they 
disagreed over the case of the person who vows to walk to the Mosque of the 
Prophet (God’s peace and blessings be upon him) or to the Bayt al-Magdis (in 
Jerusalem) with the intention of praying there. Malik and al-Shafi'T said that 
walking there is binding upon him. Abu Hanifa said that it is not binding upon 
him and wherever he prays is counted as a valid substitute. In his view the 
same is the case about vowing to pray in the Masjid al-Haram, but he upholds 
the obligation of walking to the Masjid al-Haram for purposes of hajj or 
‘umra. Abū Yusuf, his disciple, said that the person who vows to pray in the 
Bayt al-Magqdis of in the Mosque of the Prophet (God’s peace and blessings be 
upon him) is bound by his vow, but if he prays in al-Bayt al-Haram it is to be 
considered sufficient (as a substitute). Most of the jurists maintain that vows 
for praying in mosques other than these three are not binding, because of the 
saying of the Prophet (God’s peace and blessings be upon him), “A journey 
should not be undertaken except for three”, and he mentioned al-Masjid al- 
Haram, his own mosque, and the Bayt al-Magdis. Some of the jurists maintain 
that a vow for visiting mosques in which greater merit is to sought is binding. 
They argued for this on the basis of the verdict issued by Ibn ‘Abbas for the 
son of a woman, who vowed to walk up to the mosque at Qub? (close to 
Medina) but died, that he should do it on her behalf. 

The reason for their disagreement over vows for mosques other than al- 
Masjid al-Haram derives from their dispute over the meaning of undertaking a 
journey to these three mosques whether this is for observing obligatory prayers 
or supererogatory prayers in them. Those who maintained that this is for 
obligatory prayers and obligatory prayers in their view cannot be the object of 
a vow, as they are obligatory by law, said that a vow for walking up to these 
two mosques is not binding. Those for whom a vow can be made for an 
obligation or that the person can also vow to observe supererogatory prayers in 
these two mosques, because of the saying of the Prophet (God’s peace and 
blessings be upon him), “A prayer in this mosque of mine is better than a 
thousand prayers in other mosques, except for al-Masjid al-Haram”, and 
because the term sa/dh includes both obligatory and supererogatory prayers, 
said it is obligatory. Abū Hanifa, however, interpreted this tradition to mean 
obligatory prayers, deciding on the basis of a reconciliation between this 
(tradition) and the saying of the Prophet (God’s peace and blessings be upon 
him), “A prayer by one of you in his house is better than his prayer in this 
mosque of mine, except for the prescribed prayers”, otherwise a contradiction 
would arise between these two traditions. This issue, though it is related to the 
second section, is better discussed here. 
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12.3.4. Issue 4 


They disagreed about the case of a person who vows to Sacrifice his son at the 
station of Abraham. Malik said that he is to sacrifice a camel as reparation for 
him (his son). Abū Hanifa said that he is to sacrifice a sheep, and this is also ` 
related from Ibn ‘Abbas. Some of the jurists said that he is to sacrifice a 
hundred camels, while others said that he is to make an offering of his blood- 
money (diya), and this is related from ‘Ali. Some of them said that he is to 
perform hajj together with his child. Abū Yūsuf and al-Shafil said that there 
is no liability for him, as it is an act of disobedience and there is no vow for 
disobedience. 

The reason for their disagreement stems from the story of Ibrahim (God’s 
peace and blessings be upon him), that is, whether the way [brahim made his 
offering is binding upon all Muslims. Those who maintained that this is a law 
that was specific to Ibrahim said that the vow is not binding. Those who 
maintained that it is binding for us said that the vow is binding. The 
disagreement is the well-known dispute over whether the law for those before 
us is binding on us, but another disagreement impinges upon this. The 
apparent meaning of this act is that it was specific to Ibrahim and it Was not a 
law for the people of his age, and on the basis of this it is not necessary that 
there be a dispute whether it is law for us. Those who maintained that it is law 
for us differed over the obligation arising from it with referénce to the dispute 
whether the obligation in it is to be considered an obligation for Ibrahim or it 
is to be interpreted to mean one of the Islamic ways of attaining nearness (to 
Allah). This would be (achieved) by making a charity of his blood-money, or 
by performing fay with the child, or by an offering of a badana. Those who 
said that there are one hundred camels for it adopted the tradition of ‘Abd al- 
Muttalib (when he vowed to offer his son ‘Abd Allah, but was advised to offer 
one hundred camels instead). 


12.3.5. Issue 5 


They agreed that the person who vows to give his entire wealth in the way of 
Allah or in a manner that denotes piety is bound by it, and there is no 
remittance for it through expiation. This is the case when the vow is in the 
form of a report and not a stipulation, which is what they call oath; They 
disagreed about the person who vows -to do this contingent upon something, 
like his saying, “My wealth is for the needy if I do sich and such thing”, and 
then he does it. A group of jurists said that this is binding like a: vow in the 
form of a report and there is no expiation for it. This is Malik’s opinion in the 
case of vows that are expressed in such forms, that is, there is no expiation in 
them (for remittance). Another group of jurists said that the obligation in this 
case is only for the expiation of an oath. This is al-Shafi‘i’s opinion for vows 
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that are made contingent upon other acts, as he linked them to the hukm for 
oaths. Malik, however, linked them to the kukm of vows, as has preceded in 
our discussion in the Book of Oaths. 

Those who upheld the obligation of his spending his wealth in the manner 
that they adopted, disagreed about the extent of his liability. Malik said that he 
is to give away only one-third of his wealth. A group of jurists said that in fact 
he is under an obligation to give away his entire wealth. This was maintained 
by Ibrahim al-Nakha‘T and Zufar. Abū Hanifa said that he is to give away all 
his wealth that is subject to zakat. Some of them said that if he gives away an 
amount equal to the zakat levied on his wealth it is sufficient. There is a fifth 
opinion on this, namely that if his wealth is abundant he is to pay a fifth, if it is 
average he is to give-a seventh, and if it is a small amount he is to pay a tenth 
of it. The limit they fixed for abundant wealth was two thousand, for average 
wealth one thousand, and for a meagre sum it was five hundred. This is related 
from Qatada. 

The reason for their disagreement on this issue, that is, among those who 
said that all the wealth is to be given away in-its entirety or one third of it, 
arises from the conflict of a principle of this topic with a tradition. It is related 
in the tradition of Abu Lubaba ibn ‘Abd al-Mundhir who sought the 
forgiveness of Allah and decided to give in charity all his wealth. The 
Messenger of Allah (God’s peace and blessings be upon him) said, “A third of 
it is sufficient for you”, and that is the governing opinion in Malik’s school. 
The principle requires that he is bound to give all his wealth in the light of the 
remaining vows, that is, it is obligatory for him to abide by it in the, manner 
that he intended. It is necessary, however, to exempt this issue from this 
principle, as the text has exempted it, except that Malik did‘ not follow his 
principle in this issue. This is so as he said: If he swears an oath or vows to do 
a specific thing it is binding upon him, even if it is his entire wealth. Likewise, 
it is binding for him if he specified a part of his wealth that is more than a 
third: This is in conflict with the text related in.the tradition of Abū Lubaba, 
and also with the saying of the Messenger of Allah (God’s peace and blessings 
be upon him) “to the person who came with gold equal to the weight of an 
egg. He said, ‘I came across this in a mine, so.take it, it is sadaga and I do not 
own anything else’. The Messenger of Allah (God’s peace and blessings be 
upon him) looked away from him, but he came at him from his right, from his 
left, and from his back. The Messenger of Allah (God’s peace and blessings be 
upon him) took it from him and flung it at him, and had it hit him-he would 
have been hurt. The Prophet (God’s peace and -blessings be upon him) said, 
‘One of you comes with all that he owns and says this is sadaga. He then sits 
down begging from people. The best charity is that which leaves enough to fall 
back on’”. This is explicit on the point that it is not binding to give 
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determined wealth if it is offered as charity when it is the entire wealth of the 
person. Perhaps, these traditions did not prove to be authentic for Malik. 
The remaining opinions that have been advanced on the issue are weak, 
especially the opinions of those who fixed a limit other than a third. This is’ 
sufficient for explaining the principles of this book. Allah guides to the truth. 


XI 
THE BOOK OF DAHAYA™ (SACRIFICES) 


The principles of this book are covered in four chapters. The first chapter is 
about the Aukm of sacrifices and the person to whom the command is 
addressed. The second chapter is about the kinds of sacrifices, their 
characteristics, ages (based on teeth), and their number. The third chapter is 
about the akām of slaughtering them. The fourth chapter is about the ahkkam 
of the meat of the sacrificed animals. 


13.1. Chapter 1 The Hukm of the Sacrifices and the Person 
Addressed 


The jurists disagreed about sacrifices whether they are obligatory or are a 
sunna. Malik and al-Shafit held that it is one of the sunan mwakkada 
(emphatic sunna). Malik made an exemption in the case of the pilgrims for 
relinquishing it at Mina.* Al-ShafiT did not make a distinction between 
pilgrims and others. Abū Hanifa said that sacrifice is obligatory for those 
residents of the cities who can afford it, and that it is not obligatory for 
travellers. He was opposed in this by his two disciples Abū Yiisuf and 
Muhammad who maintained that it is not obligatory (but is a sunna). The same 
opinion as Abū Hanifa’s is also related from Malik. 

There are two reasons for their disagreement. The first is whether the act of 
the Prophet (God’s peace and blessings be upon him) in this is to be construed 
as implying an obligation or a recommendation. This is so as the Messenger of 
Allah (God’s peace and blessings be upon him), in what is related from him, 
never gave up the offering of sacrifices even while travelling, as is laid down in 
the tradition of Thawban, who said, “The Messenger of Allah (God’s peace 


364 The blood sacrifices offered on the Day of “Id al-Adha. 
365 That is, when they are staying at Mina, busy with the concluding rites of the pilgrimage. 
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and blessings be upon him) slaughtered his sacrificial animal and said, ‘ʻO 
Thawban carve out the meat of this sacrificed animal’. I continued to feed him 
{the Prophet] from its meat [to people] until he reached Medina”. The second 
reason is their dispute about the traditions that lay down the akkadm of . 
sacrifices. It is established from the Prophet (God’s peace and blessings be 
upon him) in the tradition of Umm Salama that he said, “When the first ten 
days (of Dhü al-Hijja) begin and one of you intends to make a sacrifice, he 
should: not clip his hair or nails [until he makes the sacrifice]”.366 They said 
that his words, “one of you intends to make a sacrifice”, contains an evidence 
that sacrifice is not obligatory. When the Prophet (Godď’s, peace and- blessings 
be upon him) ordered Abū Burda to repeat his sacrifice for he had slaughtered 
it before the prayer, a group of jurists understood this to imply obligation. The 
opinion. of Ibn ‘Abbas is that there is no obligation. Ikrima said that Ibn 
‘Abbas sent him with two dirhams to buy meat, and said: Tell the person you 
meet that this is the sacrifice of Ibn ‘Abbas. It is related from Bilal ‘that he- 
sacrificed a rooster. Arguing on the basis of a tradition that has not been laid | 
down on the specific issue is weak. 

They disagreed about whether it is binding upon a person, who intends to 
make a sacrifice, not to clip his hair and nails in the first ten days (of Dhū al- 
Hijja). The tradition about it is authentic,>” 


13.2. Chapter 2 The Categories of Sacrifices, Their Characteristics, 
Ages, and Number 


In this chapter there are four well-known issues. The first is about the 
distinctive categories. The second is about the distinction of characteristics. 
The third is about the identification of age. The fourth is about their number. 


13.2.1. Issue 1 j 


The jurists agreed about the sacrifice of animals included in (the category of) 
cattle. They disagreed about what has greater merit out of these. Malik 
maintained that there is greater merit in sacrificing rams followed by cows 


366 An implication of this tradition, though not directly related to the discussion here, is that the person 
who intends to make a sacrifice should not clip his nail or hair, even when he is not on the pilgrimage. The 
majority of the jurists do not consider this to be prohibited. Al-Shafi't considers it disapproved, as does 
Malik in one opinion. Abū Hanifa deems it permissible. 

367 Tr might be possible to interpret the tradition in a different way by considering the third person 
pronoun in the tradition to apply to the sacrficial animal rather than the person making the sacrifice. Allah 
knows best. 
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followed by camels, which is the opposite of his view in the case of offerings 
(during kajj). It is said, on his authority, that first come camels then cows and 
then rams. Al-ShafiT maintained the opposite of what Malik held, that is, first 
are camels then cows then rams. This was also the opinion of Ashhab and 
Sha‘ban. 

The reason for their disagreement stems from the conflict of analogy with 
the evidence adduced from acts (of the prophet). This is so as it is not related 
from the Prophet (God’s peace and blessings be upon him) that he made a 
sacrifice of anything other than a ram. This is an evidence of the fact that there 
is greater merit in sacrificing a ram, and it conforms with the narrations of 
some scholars. In al-Bukhart there is a report from Ibn “Umar which indicates 
the opposite of this, and in which it is said, “The Messenger of Allah (God’s 
peace and blessings be upon him) used to slaughter and sacrifice (the 
animals}? at the place of prayer”. The analogy is that as offerings (during 
hajj) are made in the same kind of animals, so it is necessary that those that 
have greater merit here should have greater. merit there. Al-Shafi‘T argued for 
his opinion on the basis of the general implication of the saying of the Prophet 
(God’s peace and blessings be upon him), “He who goes out [for Friday 
prayer] in the early hour is like one who has made the offering of a camel, he 
who goes out in the next hour is like one making an offering of a cow, and he 
who goes out in the third hour is like one making an offering of a ram” 36° 
The obligation it appears is to construe this for all kinds of offerings in 
animals. Malik, however, interpreted it to apply to offerings (during kajj) 
alone, so that the saying should not conflict with the acts (of the Prophet), and 
this is preferable. 

It is possible that there be another reason for their disagreement, which is 
whether the great sacrifice (the tremendous victim) that was made by Ibrahim 
as ransom (for) his son Isma‘il persists as a sunna up to this day, and that was 
a sacrifice (of a ram), and whether this is the meaning of the words of the 
Exalted, “Then we ransomed him with a' tremendous sacrifice. And We left for 
him among the later folk (salutation and the sunna of sacrifice)”. Those who 
adopted this meaning said that the sacrifice of a ram has greater merit, while 
those who maintained that this sunna does not prevail today did not consider it 
to be an evidence for assigning merit to the sacrifice of a ram. Further, it is 


368 It is difficult to convey the exact meaning of the tradition by using the words “slaughter and 
sacrifice”. The words dhabh and nahr have been used in the tradition. The word nahr is used for 
slaughtering an animal by striking at the base of the neck, This method is used for animals with long necks, 
like the camel. The author provides the details in the next book. The tradition, therefore, goes against the 
first insofar as it indicates that both types of animals were sacrificed. 

369 The tradition has preceded in the Book of Prayer, in the section on the Friday prayer. 

370 Quran 37 : 107, 108. 
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established “that the Messenger of Allah (God’s peace and blessings be upon 
him) made a sacrifice in both ways”. If that is the case then it is necessary to 
rely upon al-Shafi‘t’s opinion. 

All the jurists agreed unanimously that it is not permitted to make a sacrifice 
of an animal that is not in the category of cattle, except what is narrated from 
al-Hasan ibn Salih, who said that it is permitted to sacrifice a wild buffalo for 
seven participants, and a gazelle for one person. 


13.2.2. Issue 2 


As regards the condition of sacrificial animals, the jurists agreed about avoiding 
a lame animal with an obvious limp, the diseased animal that is obviously sick, 
and the emaciated animal that is not wholesome*”! on the basis of the 
tradition of al-Barr? ibn ‘Azib “that the Messenger of Allah (God’s peace 
and blessings be upon him) was asked about what should be left out in 
selecting sacrificial animals. He pointed with his hand and said, ‘Four’. Al- 
Barr? used to point with his hand saying, ‘My arm is shorter than the arm of 
the Messenger of Allah (God’s peace and blessings be upon him). The lame 
animal with an obvious limp; the one-eyed animal with an obvious loss of one 
eye; the diseased animal with an obvious disease; and the emaciated animal that 
has no marrow in its bones’”. Likewise, they agreed that a slight defect in 
these four types is not effective in denying their validity (for sacrifice). 

They disagreed on two points. The first is about defects that are more acute 
than the four laid down in the text, like blindness and a broken leg. The 
second is about those that are equal in terms of the defect and disfigurement, 
that is, defects in the ears, eyes, tails, teeth, and in other:limbs, (defects) that 
are not considered slight. On the first point, the majority of the jurists 
maintained that defects that are more grievous than the four mentioned in the 
text have a greater priority for avoidance in terms of their validity (for 
sacrifice). The Zahirites maintained that these defects to not prevent such 
validity, and as a whole, nothing more than the four defects mentioned in the 
tradition should prevent sacrifice. 

The reason for their disagreement derives from whether these words (in the 
text) are specific cases with a specific implication or that they are specific cases 
with a general implication. Those who maintained that they have a specific 
implication, and that was why a number was mentioned, said that only these 
four prevent their acceptance. Those who said that these are specific cases with 
a general application, and these are categories in which the minimum has been 


3 The editor of the original text gives a note that this is an animal having no marrow in its bones. 
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mentioned to indicate all that is more grievous, said that what is more grievous 
than the mentioned categories has a higher priority for rejection. 

On the second point, that is, defects in the remaining limbs that are the 
equivalent of the defects mentioned in the text, they disagreed holding three 
different opinions. The first is that they are to be rejected like the caseg 
mentioned. This is the prevalent opinion in Malik’s school as mentioned in the 
well-known books. The second opinion is that they do not prevent acceptance, 
even though it is desirable to avoid them. This was upheld by Ibn al-Qassay 
and Ibn al-Jallab, and a group of the disciples of Malik from Baghdad. The 
third opinion is that they are neither to be rejected nor is it desirable to avoid 
them. This is the opinion of the Zahirites. 

There are two reasons for their disagreement. The first is their dispute over 
the meaning of the preceding tradition. The second is the conflict of traditions 
on the subject. With respect to the preceding tradition, those who considered 
it to be a category of the specific applicable to the specific said that nothing is 
rejected' except the four categories mentioned or what is similar to them or 
worse. Those who considered it to be a category of the specfic applicable 
generally, and these were the jurists, and considered such an application to be 
(intended) from a lower order meaning to a higher order meaning alone and 
not to equivalent meanings, said that those with more grievous defects are to 
be linked to these four cases, and the cases with equivalent defects are not to 
be linked to them, except by way of desirability. Those for whom it was an 
indication of both meanings, that is, what is. more grievous than the categories 
mentioned and those that are equivalent said that the defects similar to those 
mentioned prevent acceptance, just as greater defects prevent its acceptance. 
This is one of the reasons of disagreement on the issue, and it belongs to the 
vacillation of (the meaning of a) word between being understood in a specific 
sense or in a general sense. Again, what kind of general implication is it, for 
those who understood it to be applicable in the general sense? Is it a general 
implication for more grievous defects or for those that are similar as well as the 
more grievous, as is the case (opinion) in Malik’s school. 

The second reason is the existence of two conflicting traditions of the hasan 
category. Al-Nas#7 has recorded from Abu Burda that he said, “O Messenger 
of Allah, I detest the defect that is in the horns and ears [of the sacrificial 
animal]. The Prophet (God’s peace and blessings be upon him) said, ‘Leave 
what you detest, but do not forbid it for others’”. ‘Alt ibn Abi Talib said, 
“The Messenger of Allah (God’s peace and blessings be upon him) ordered us 
to be careful about the eyes and ears, and not to sacrifice the skarg? or the 
kharg@ or the mudabara or the batr®”. The sharg@ is an animal with a cut 
up ear; the kharg@ is one with a hole in its ear; and the mudabara is one with 
its ears split from two sides from the back (and the datr@ is one with its tail 
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cut). Those who preferred the tradition of Abū Burda said that only the four 
defects cause avoidance or what is more grievous than them. Those who 
reconciled the two traditions by construing the tradition of Abū Burda to apply 
to minor defects which are not obvious, and the tradition of ‘Alt to more 
grievous defects, which are obvious, linked with the cases mentioned what was 
similar to them. It was for this reason that the followers of this opinion decided 
to determine what kind of loss of limbs: prevents acceptance (for sacrifice). 
Some of them took into account the loss of one-third of the ears and tail, while 
others took into account more than this. The same is the case with the loss. of 
teeth and the skin of the udder. About the horns Malik said that a partial loss 
is not a defect, unless they should bleed, in which case it is a disease in his 
view. There is no dispute that disease prevents acceptance for sacrifice. Abii 
Dawid has recorded “that the Prophet (God’s peace and blessings be upon 
him) proscribed the {sacrifice of an] animal with split ears and a broken horn”. 

They disagreed about the sakk@, which is an animal born without ears. 
Malik and al-Shafit held that it is not permitted, while Abū Hanifa 
maintained that if it is a birth defect it 1s permitted as in the case of one 
without horns. The majority of the jurists did not disagree that the cutting of 
the whole ear or part of it is a defect. All this disagreement refers to what we 
have already discussed. They disagreed about the animal with a cut off tail. a 
group of jurists permitted this on the basis of the tradition of Jabir al-Ju‘it 
from Muhammad ibn Qaraza from Abū Sa‘id al-Khudri, who said, “I bought 
a ram so as to sacrifice it, and a wolf ate up its tail. I asked thé Messenger of 
Allah (God’s peace and blessings be upon him) about it and he said, ‘Sacrifice 
it’”. This Jabir is not relied upon by most traditionists for argument. Another 
group rejected this because of the tradition of ‘Ali that has preceded. 


13.2.3.. Issue 3 


This issue is about the identification of the ages stipulated for the sacrificial 
animals. They agreed that the jadka‘ (six-month-old) is not sufficient, aid it 
is the thaniyy (one-year-old) and whatever-is older it is permitted, because of 
the tradition of the Prophet (God’s peace and blessings be upon him) from 
Abū Burda when he ordered him to make the sacrifice again (saying), “A 
jadha‘ is valid in your case, but for no one other than you”. They disagreed 
about the jadha‘ (six-month-old) in sheep. The majority of the jurists 
approved: of this, but a group of jurists insisted -that a sheep has to be the 
thantyya (one-year-old). 

The reason for disagreement arises from the conflict between the general 
with the specific implication. The specific meaning is found in the tradition of 
Jabir, who said, “The Messenger of Allah (God’s peace and blessings be upon 
him) said, ‘Do not slaughter anything less than a musinna (a full grown 
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animal), unless that is difficult for you, in which case you may slaughter a 
jadha‘ from sheep’ ”. It is recorded by Muslim. The general meaning is in the 
tradition of Abū Burda ibn. Niyar regarding the saying of the Prophet (God’s 
peace and blessings be upon him), “The jadha‘ is not valid for anyone after 
you”. Those who preferred this:general implication over the specific (said that 
it is not permitted), and this is the opinion of Abu Muhammad ibn Hazm on 
this issue for he claimed that Abi Zubayr”? commits tadlis (using subtle 
means of cheating) in the narration of traditions. And a tradition narrated by a 
mudallis using.the term ‘an (on the authority of) rather than the: terms samitu 
(I heard) and haddathana (he related to us) does not, in their view, have the 
same authority or recognition. There is, however, no objection against the 
tradition of Abii Burda. Those who construed the meaning of the general in 
terms of the specific, which is the well-known method of (the majority of) the 
experts on «şü, exempted the jadha‘ in sheep mentioned in the text from this 
general implication, which is preferable. This tradition was deemed authentic 
by Abii Bakr ibn Saffiir,>”? who held that Abū Muhammad ibn Hazm made 
an error in what he had attributed to Abū Zubayr in his statement, according 
to my conviction, in which he sought to reply to Ibn Hazm on. this issue. 


13.2.4. Issue 4 


This issue is about the number of sacrifices required from those making them. 
The jurists disagreed about this. Malik said that it is permitted that a man 
slaughter a ram or a cow or a camel as sacrifice on his own behalf and on behalf 
of the members of his family whose maintenance is -binding on him by law. 
The same applies to an offering, in his view. Al-Shafi‘l, Abū Hanifa, and a 
group of jurists permitted that a man sacrifice a camel or a cow on behalf of 
seven, as a sacrifice or as an offering. They agreed unanimously that a ram is 
sufficient only for one person (and his dependents), except what is related from 
Malik that it is valid ;if the person slaughters it for himself and for the 
members of his family, not by way of participation but when he buys it alone. 
This-is based upon the report from ‘A?isha that she said, “We were at Mina 
when meat of a cow was brought in to us. We said, ‘What is this’. They said, 
‘It is the sacrifice of the Messenger of Allah (God’s peace and blessings be 
upon him) for his wives’”. Abu Hanifa and al-Thawri opposed him in this, by 
way of disapproval not the lack of validity. 

The reason for their disagreement stems from the conflict of a principle with 
analogy based upon a tradition ‘laid down about offerings. The principle is that 
only one animal is valid for one person, because of which they prohibited 


372 Ty appears that his name occurs in the isnad of Jabir’s tradition. 
373 The editor of the original text points out that this is how this name occurs in the manuscripts. 
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participation in sheep. We said that only one animal is valid for one person as 
the command for sacrifice cannot be split into parts as the person participating 
in the sacrifice is not covered by the designation “sacrificer”, unless there is an 
evidence in law to this effect. The tradition on which the analogy, conflicting 
with this principle, has been constructed is what is related by Jabir, who said, 
“We slaughtered along with the Messenger of Allah (God’s peace and blessings 
be upon him) in the year of al-Hudaybiya a camel for seven persons”. In some 
versions the words are: “The Messenger of Allah (God’s peace and ‘blessings 
be upon him) established the sunna of [slaughtering] a camel for seven and a 
cow for seven”. Al-Shafit and Abū Hanifa constructed the analogy for 
sacrifices from offerings. Malik preferred the principle over the analogy based 
upon this tradition, as he objected to the tradition on the grounds that this was 
when the polytheists prevented the Messenger of Allah (God’s peace and 
blessings be upon him) from reaching the House, and the offering of the 
person prevented (muhsar) was not yet obligatory in his view but was 
voluntary. Participation is possible in his opinion in a voluntary offering, but 
participation in an obligatory offering is not valid. On the basis of the opinion 
that sacrifices are not obligatory, however, it is possible to draw an analogy for 
them from these offerings. Ibn al-Qasim related from him (Malik) that 
participation is not permitted, either in voluntary offerings or in obligatory 
offerings. This appears to be the rejection of a tradition because of its 
opposition to a principle. 

They agreed, however, that it is not permitted for more than seven persons 
to participate in sacrificial animals (in the fay nusuk), even though it is related 
in the tradition of Rafi‘ ibn Khadij and through Ibn ‘Abbas and others that a 
camel may be shared by ten (persons). Al-Tahawi said that the consensus on 
the point that more than seven persons cannot participate in sacrificial animals 
is an evidence that the traditions (implying the contrary) are not authentic. 
Malik decided in favour of a man and his family participating in a sacrificial 
animal or’ an: offering on:the basis of what he related from Ibn Shihab, who 
said, “The Messenger of Allah (God’s peace and ‘blessings be upon him) did 
not sacrifice more than one camel or more than one cow for his family”. Malik 
was opposed in the case of sacrifices in this sense, that is, in participation, 
because of the consensus over the prohibition of participation in it with 
strangers, from which it follows that relatives in this case fall within the ambit 
of the analogy for strangers. Malik, however, made a distinction in this 
between strangers and relatives on the basis of his analogy for sacrifices drawn 
from offerings in the tradition on which he relied, that is, the tradition of Ibn 
Shihab. Their disagreement on the issue is based upon the conflict of analogies 
in the topic, I mean, either by linking relatives with strangers, or by drawing 
an analogy for sacrifices from offerings. 
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13.3. Chapter 3 The Akkdm of Slaughter 


The study of slaughter specific to sacrifices is related to the time and slaughter 
(itself). They disagreed over it on three points: its commencement 

. . . . . 3 
termination, and the intervening nights. 


13.3.1. Issue 1°74 


With respect to the time of its commencement they agreed that slaughter 
before prayer is not permitted, because of the authentic saying of the Prophet 
(God’s peace and blessings be upon him), “One who slaughters before prayer 
has [on his hands] a goat’s worth of meat [not a sacrifice]”. He ordered the 
person who had slaughtered before prayer to sacrifice again. Further, there js 
his saying, “The first thing we shall do on this day of ours (4 al-Adha) is to 
pray, and then we shall make the sacrifice”. Furthermore, there are other 
authentic traditions that convey the same meaning. 

They disagreed about the case of a person who slaughters after the prayer, 
but before the imam has slaughtered (his animal). Malik held that it is not 
permitted for any person to slaughter his sacrificial animal before the imdm 
does. Abū Hanifa and al-Thawri said that it is permitted after prayer and 
before the imam has slaughtered his animal. 

The reason for their disagreement derives from the conflict of the traditions 
in the topic. In some of these traditions it is related, “The Prophet (God’s 
peace and blessings be upon him) ordered the person who slaughtered before 
prayer to make the sacrifice again”, while in others (the words are), “He 
ordered the person who slaughtered before he [the Prophet] had to sacrifice 
again”. The tradition is recorded in Muslim in the same meaning. Those who 
considered these (events) to be two separate incidents stipulated the prior 
slaughter by the imam as a condition for the validity of the slaughter (by the 
members of the congregation), while those who considered it to be a single 
incident took into account (the completion of) prayer alone for the validity of 
slaughter. The narration. from Abu Burda ibn Niyar varies, as in some versions 
it reads, “he slaughtered before prayer so the Messenger of Allah (God’s peace 
and blessings be upon him) ordered him to make the sacrifice again”, while in 
another versions “he slaughtered before the slaughter made by the Messenger 
of Allah (God’s peace and blessings be upon him), so he ordered him to make 
the sacrifice again”. If this is the situation, then, it is preferable to interpret the 
versions about slaughter before prayer and slaughter before the slaughter 
undertaken by the Messenger of Allah (God’s peace and blessings be upon 


» 


374 There are no headings for the first two issues in the original text, but there is one for the third issue. 
Headings are inserted here for the first two issues. 
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him) to be one incident, as the person who slaughtered before prayer did 
slaughter before the Messenger of Allah (God’s peace and blessings be upon 
him) had done so. It follows that the effective factor in the lack of validity is 
slaughter before prayer, as has been laid down in authentic traditions on the 
issue, like those of Anas and others “that he who slaughters before prayer has 
to make the. sacrifice again”. The reason is that the basis of the hukm from the 
Prophet (God’s peace and blessings be upon him) conveys through the indirect 
implication of the text a strong evidence that slaughter after prayer is valid, for 
had there been an additional condition related to the validity of slaughter of 
the sacrificial animal the Messenger of Allah (God’s peace and blessings be 
upon him) would not have maintained silence when it was his duty to elaborate 
and explain. The text of this tradition of Anas is: “The Messenger of Allah 
(God’s peace and blessings be upon him) said on the Day of Sacrifice, ‘He who 
slaughtered [his animal] before prayer should make the sacrifice again’”. 

They disagreed within this topic over a case that is not explicitly stated in 
the law, which is: when are the people in the remote countryside, who do not 
have an imam (in their locality), to slaughter their sacrificial animals. Malik said 
that such people are.to follow the imams nearest their locality.. Al-Shafi‘T said 
that they are to wait for a length of time sufficient for the (Jd) prayer and the 
sermon and are then to undertake the slaughter. Abu Hanifa said that it is 
valid if anyone of these people should slaughter after the morning prayer, and 
he gave another opinion saying it is after sunrise. 

Likewise, Malik’s disciples differed over another case, namely, when the 
imam does not slaughter his animal at the place of prayer. A group of jurists 
said that these people are to estimate the time for his slaughtering the animal- 
after his departure, while another group said that this is not obligatory. 


13.3.2. Issue 2 


With respect to the end of the period determined for valid sacrificial 
slaughtering, Malik maintained that the latest time is by sunset on the third 
day of the days of sacrifice. In his view slaughtering has to be undertaken on 
appointed days, which are the Day of Sacrifice and the following two days. 
This was also upheld by Abū Hanifa, Ahmad, and a group of jurists. Al- 
Shafi‘? and al-Awza‘l said that the time for sacrifice is four days, the Day of 
Sacrifice and the following three days. It is related from a group of jurists that they 
held the period of sacrifice to be a single day, which is the Day of Sacrifice 
specifically. It is also maintained by some that the period for slaughtering 
continues up to the last day of Dhii al-Hijja, but this is a deviant opinion and 
there is no evidence for it. All these opinions are related from the predecessors. 

There are two reasons for their disagreement. The first comes from their 
dispute about the identification of the “appointed days” as to what are these in 
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the words of the Exalted, “That they may witness things that are of benefit to 
them, and mention the name of Allah on appointed days over the beast of 
cattle that He hath bestowed upon them, Then eat thereof and feed therewith 
the poor unfortunate”.2” It is said that these are the day of sacrifice and two 
days after it, and this is the well-kriown opinion. It is also said that it is the 
first ten days of Dhii al-Hijja. The second reason emanates from the conflict of 
the indirect indication of the text in this verse with the tradition of Jubayr ibn 
Mut‘im, as in this tradition the Prophet (God’s peace and blessings be upon 
him) said, “Each alley of Mecca is the place of sacrifice, and all the days of 
tashriq are the period of slaughter”. Those who maintained that the appointed 
days in this verse are the Day of Sacrifice and two days after it preferred the 
indirect indication of the text over this tradition and said that there is to be no 
sacrifice except on these (three) days. Those who reconciled the tradition 
with the verse maintaining that there is no conflict between them as the 
tradition implies a Aukm in addition to the one in the verse and also 
maintaining that the purpose of the verse is not to fix the days of slaughter, 
while the purpose of the tradition is to do so, said that it is permitted to 
slaughter on the fourth day because, by agreement, the fourth day is one of the 
days of tashriq. 

There is no disagreement among them that the ayyam ma‘dudar’” (the 
determined days) are the days of tashriq, and they are the three days that 
follow the Day of Sacrifice, except what is related from Sa‘id ibn Jubayr who 
said that the Day of Sacrifice is one of the days of tashriq. They disagreed, 
however, about defining the ayyaém ma‘Tumat (appointed days) in accordance 
with the two preceding opinions. Those who said that it is the day of sacrifice 
alone did’so on the basis that the “known days” are the first ten days (of the 
month of Dhū al-Hijja). They maintained that as a consensus has occurred 
that out of these (ten days) slaughter is not to be undertaken except on the 
tenth of that month, and this is the day of slaughter that is expressly stated, it 
follows that slaughter be undertaken on the day of sacrifice alone. 


13.3.3. Issue 3 


This relates to their disagreement about the nights intervening between the 
days of sacrifice. Malik, in his well-known opinion, maintained that ‘slaughter 
is not permitted during the nights between the days of tashrig, nor is an 
offering. Al-Shafift and a group of jurists maintained that it is permissible. 
The reason for their disagreement is the equivocality that exists. in the term 
yawm. It is sometimes used by the Arabs to mean day as well as night, for 


75 Quran 22 : 28. 
3% Quran 2 : 203. 
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example, in the words of the Exalted, “Enjoy life in your dwelling-place for 
three das”? and at other times it is applied to mean day and’not the night, 
as in the words of the Exalted, “Which he imposed upon them for’seven long ° 
nights and eight long days”.2”8 Those who determined that the word yamm ` 
includes both night and day in the words of the Exalted, “Remember Allah 
through the appointed days”,>” said that slaughter is permitted during the 
day as well as ‘the night in these days. Those who maintained that.the term 
yawm in this verse does not include the nights said that neither slaughter for 
sacrifice nor for an offering is permitted during the nights. 

Whether one meaning is more obvious than the other in the term yawm here 
is a matter of examination. It appears’that it is more obvious in the meaning of 
day than it is for night, but even if we concede that the implication inthe verse 
is for day alone this would not prevent slaughter during the night, except on 
the basis of a feeble evidence that rests on the indirect indication of the text, 
which is the assigning of the opposite hukm to the contrary implication of the 
term. This kind of implication of the text is the weakest, so much so that they 
(were ‘led to) maintain what is held by al-Daqqaq from amongst the 
Mutakallimin, Yet, someone may claim that the initial rule for slaughter is 
(general) prohibition and its permissibility (during the daytime) has been 
established (as an exemption) through an evidence, in which case those who 
permitted it during the night have to come up with an evidence. 

With respect to the person who performs the slaughter, the jurists 
considered it desirable that the sacrificer should undertake the slaughter of his 
sacrifice with his own hands. They agreed that it is permitted to him to 
authorize someone else to perform the slaughter on his behalf. They disagreed 
over whether the sacrifice is valid if someone else should slaughter it without 
his permission. It is said that it is not permitted, while a distinction is also 
made between whether the person is a friend, a child, or a stranger, that is, it is 
not permitted if it is a friend or a child. There is no dispute (in this case) in 
the School that if it is done by a stranger it is not valid. 


13.4. Chapter 4 The Ahkam of the Meat of Sacrificed Animals 


They agreed that the sacrificer is commanded to eat (some) of his sacrifice and 
to give (some of) it away as charity, because of the words of the Exalted, 
“Then eat thereof and feed therewith the poor unfortunate” 330 and His 


37 Quran LE : 65. 
378 Quran 69 : 7. 
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words, “Eat thereof and feed the beggar and the suppliant”.**! There is also 
the saying of the Prophet (God’s peace and blessings be upon him), “Eat, give 
it as charity, and store it”. Malik’s school differed over whether the command 
is for eating and giving as charity together or whether the person has a choice 
to do one of the two.things, that is, to eat all of it or to give it all away. Ibn al- 
Mawwaz maintained that he has the right to do either. A large number of 
jurists considered it desirable that he should divide it into three parts: a third 
for saving; a third for charity; and a third for eating. This is so because of the 
saying of the Prophet (God’s peace and blessings be upon him), “Eat, give it as 
charity, and store it”. ‘Abd al-Wahhab maintained that eating from it is not 
obligatory in the School, as against a group of jurists who declared it 
obligatory. I believe the Zahirites deem it obligatory to divide the meat into 
three parts that are included in the tradition. 

The jurists agreed, as far as I know, that the sale of this sacrificial meat is 
not permitted. They disagreed about (the sale of) its skin and wool and other 
parts besides these that can be of benefit. The majority said that their sale is 
not permitted, while Abū Hanifa permitted their barter for things other than 
dirhams and dinars, that is, in exchange for goods (barter). ‘At? maintained 
that their sale is permitted in exchange for anything, dirhams, dinars and other 
things. Abu Hanifa made a distinction between money and goods as he held an 
exchange for goods to be a kind of utilization, because of their consensus that it 
is permitted to benefit from them. 

This is sufficient for the fundamentals of this book. All praise is for Allah. 


381 Qurān 22 : 36. 


XIV ' 


THE BOOK OF DHABŽIH 
(SLAUGHTERED ANIMALS) 


bed 


The comprehensive discussion of the fundamentals of this book are covered in 
five chapters. The first chapter is about the identification of the subject-matter 
of slaughter and sacrifice, and these are the slaughtered animal and the 
sacrificed animal. The second chapter is about the description of slaughter and 
sacrifice. The third chapter is about the identification of-the instrument with 
which slaughter and sacrifice are undertaken. The fourth chapter is about the 
conditions of lawful slaughter (dhakah).>* The fifth chapter is about the 
persons who slaughter and sacrifice. The basic principles are (the first) four, 


and the conditions will possibly be covered in (all) four chapters, though it 
would have been easier to compile them in a separate chapter. 


14.1. Chapter 1 Identification of the Subject-matter of Slaughter and 
Sacrifice 


Animals in terms of the stipulation of lawful slaughter (dhakah) for their 
consumption are divided into two types: animals that are not lawful without 
lawful slaughter and animals that are permitted without slaughter. Included’ in 
these are some that the jurists agreed about and some over which they 
disagreed. They agreed that the animal whose meat becomes lawful for 
consumption is the warm-blooded land animal, which is neither prohibited by 
the law nor one with damaged vital organs nor that for which hope has been 
given up because of a fatal blow, goring, falling from a height, ravenous attack 
by a predator, or disease. And they agreed that the sea-animal*® is not in 
need of dhakah. They disagreed about animals (insects) that Jack blood and 
whose consumption is permissible, like locust and similar creatures, whether 


382 Dhakah includes two types of slaughter: nahr and dhabh. Nahr is the cutting of the jugular vein of 
the camel at the base of the neck. The details are explained by the author in what follows. 
38 This includes those in rivers, lakes, or any other reservoir or medium of water. 
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they are in need of dhakah, as well as about (amphibious) animals that bleed, 
but live partly on land and partly in water, like the turtle. They disagreed 
about the effect of dhakadh on the categories of animals that have been 
prohibited for consumption in the Quran (like the pig) with the object of 
making permissible the use and purification of their skins. 

In this chapter then there are six fundamental issues. The first issue is about 
the effect of dhakah on the five categories mentioned in the verse,*** if 
they are caught alive. The second issue is about the effect of dhakah on 
animals whose consumption is forever prohibited. The third issue is about 
the effect of dkakdh on a diseased animal. The fourth issue is whether the 
dhakéh of the fetus is achieved by the dhakah of the mother. The fifth issue is 
whether there is dhakak for locust. The sixth is whether there is dhakah for 


‘(amphibious) animals that sometimes seek refuge on land and’ sometimes in 


water. 


14.1.1. Issue 1 


They agreed, as far as I know, about animals that have been choked, are struck 
by a blow, have fallen, are gored, or are attacked by a predator, that if the 
strangulation or fall (or any of the other threatening causes) has not left them 
in a state in which there is no hope (of survival) for them dhakah will be 
effective (in making their consumption lawful), that is, if the animal seems 
most likely to survive, and this is when a vital organ has not been affected. 
They disagreed when there is-a predominant probability that the animal will 
die, because of damage to a vital organ or some other reason. One group of 
jurists said that dhakah is still effective in this case. This is the opinion of Abi 
Hanifa and the well-known opinion of al-Shafi‘T, and it is also the opinion of 
al-Zuhri and Ibn ‘Abbas. Another group said that dhakdh is not effective in 
this case. Both‘opinions are related from Malik, but the better-known opinion 
is that dhakah is not effective in the case of an animal for which there is no 
hope of survival. Some of the jurists made an interpretation within the School 
that hopeless cases are of two types: desperate cases with some doubt, and 
hopeless cases whose death is certain, which is one with damaged vital organs, 
although there is a dispute about (the identification of the) vital organs. There 
are two well-known narrations in the School about the desperate case that is 
doubtful, but about the animal with damaged vital organs there is no 
transmitted dispute that dhakah is not effective in it, even though a weak 
derivation can be made for its permissibility. 


38 See the following note. 
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The reason for their disagreement stems from their dispute about the 
meaning of the words of the Exalted, “Saving that which ye make lawful by 
dhakéh” ,**> whether they form a linked exemption so that some of the animals | 
in the categories are moved out, as is usual in the case of a linked exemption, 
from those included under each name. These are “the strangled, and the dead 
through beating, and the dead through falling from a height, and that which 
hath been killed by (the goring of) horns, and the devoured of wild beasts”. In 
the alternative, it is a detached exemption that has no effect on the preceding 
statement, as that is usual with the detached exemption in the usage of the Arabs. 

Those who maintained that it is a linked exemption said that dhakah is 
effective in these five categories, while those who maintained that it is a 
detached exemption said that dhakah is not effective in them. Those who 
maintained that it is a linked exemption argued on the basis of the consensus 
that dhakah is effective in the hopeful cases and said that this indicates the 
effectiveness of the exemption, which is therefore of a linked category. Those 
who maintained that it is a detached exemption argued that the prohibition is 
not related to the corpus of these five categories when they are alive, but is 
related to them: after their death, and if that is the case the exemption is not 
linked. This means that the words of the Exalted, “Forbidden unto you (for 
food) are carrion”, would imply carrion-flesh, and likewise, it would mean the 
flesh of the beaten animal, or the animal that has fallen, or one gored, and of 
the rest, that is, carrion flesh resulting from these causes besides natural death, 
which is usually referred to as carrion in the usage of the Arabs or in its actual 
application. They said that since it has become clear that the prohibition is 
related to the corpus of these categories after their death and not when they are 
alive, because the flesh of a living animal is prohibited when it is alive on the 
evidence of the stipulation of dhakak, and on the evidence of the saying of the 
Prophet (God’s peace and blessings be upon him), “What is cut off from an 
animal when it is alive is carrion”, it follows that the words of the Exalted, 
“Saving that which ye make lawful by dhakah”, are a detached exemption. 

The truth, however, is that whatever the nature of the exemption it is 
necessary that dhakah be effective in these five categories. The reason is that if 
we attach the prohibition to these five categories in the verse after their death 
it is necessary that they be subject to dhakāh as long as they are alive—these 
five categories and others besides them—because as long as they are alive they 
have the same status as other (living) animals for this purpose, that they accept 
being made lawful by way of dhakah, as death caused through it is the cause of 


385 In the verse: “Forbidden unto you (for food) are carrion and blood and swine-flesh, and that which 
hath been dedicated unto any other than Allah, and the strangled, and the dead through beating, and the 
dead through falling from a height, and that which hath been killed by (the goring of) horns, and the 
devoured of wild beasts, saving that which ye make lawful”, Quran 5 : 3 (emphasis added), 
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lawfulness. If, on the other hand, we say that the exemption is linked, then, 
there is no obscurity about it. It can probably be said that the generality of the 
prohibition may be understood as including the corpus of these five categories 
after their death as well as before it, as is the case of the swine for which 
dhakah is not effective. In this case the exemption would remove the 
prohibition from -their corpora as it expressly lays down the effectiveness of 
dhakah on them. If that is the case, the objection of the objector who argues 
that the exemption is detached has no (persuasive) force. 

Those who made a distinction between the animal with damaged vital organs 
and the doubtful case would probably maintain that the exemption is detached, 
and relying on the consensus about the effectiveness of dhakah in the hopeful 
case they would construct from it an analogy for the doubtful case. It is also 
likely that they would say that the exemption is linked, but would then exempt 
the case of the animal beaten (gored etc.) on the basis of analogy. This is so as 
dhakah is effective by necessity when it is certain that it is causing death, but 
when there is doubt that the cause of death was dhakah or beating or goring or 
the remaining reasons it is not necessary that it be effective, and this is the case 
of the animal with damaged vital organs, They could rightfully say that the 
animal with damaged vital organs carries the Aukm of carrion and that a 
condition for dhakéh is. that it does away with confirmed life and not life that is 
departing. 


14.1.2. Issue 2 


They also:disagreed over whether dhakdh is effective in purifying the hides of 
animals whose consumption is prohibited. Malik said that dhakah is effective in 
predatory animals, but not in swine. This was also Abū Hanifa’s opinion. The 
school, however, differed about the predatory animal being prohibited or 
abominable (makrih), as will be coming up in the book of Foods and 
Beverages. Al-Shafi'l said that dhakah is effective in (purifying the skin of) 
the animals prohibited as food, 386 so it is permitted to sell all its parts and to 
utilize them, except for their meat. 

The reason for the disagreement is the dispute whether all the parts of the 
animal are dependent upon the rule governing the consumption of their meat. 
Those who maintained that they are dependent upon the hukm of the meat 
said that if dhakah is not effective in their. meat it is not effective in the other 
parts. Those who held that they are not dependent said that even if it is not 
effective in the case of meat it is effective in all the remaining parts of the 
animal. This is so as the basic rule is that it is (originally) effective in all parts, 
and if on the basis of an evidence of prohibition of meat its effectiveness for 


386 The editor in the original text says that this is not the well-known opinion from al-Shafi. 
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meat has been removed, its effectiveness for all the other parts remains, unless 
an evidence were to indicate its elimination. 


14.1.3. Issue 3 


They disagreed about the effectiveness of dkakāk on an animal that is in the 
throes of death due to the severity of the disease, and this after their agreement 
about its effectiveness in case of an animal that is about to die (but not from 
disease). The majority maintain that dhakah is effective in its case too. This is 
the well-known opinion from Malik, but it is also related from him that dhakah 
is not effective in this case. 

The reason for disagreement stems from the conflict-of analogy with a 
tradition. The tradition is in the report “that a slave-girl of Kab ibn Malik 
was tending the sheep near Salat when she found that one of the sheep was 
about to die. She took hold of it and killed it with a stone. The Messenger of 
Allah (God’s peace and blessings be upon him) was asked about it and he said; 
‘Fat it”, It has been recorded by al-Bukhart and Muslim. The analogy is that 
as dhakéh is known to be effective in a living animal, and this animal is almost 
dead, therefore, all those who upheld its slaughter agreed that dhakah is not 
effective in it unless it exhibits some evidence of life. They disagreed about the 
the valid signs (of life). Some of them took (a minor) movement in the 
slaughtered animal to be a sufficient indication of the existence of life, while 
others did not. The first is the view of Abu Hurayra and the second of Zayd 
ibn Thabit. Some of them insisted upon the existence of three types of 
movement in it: movement of the eyes, movement of the tail, and the 
movement of the legs. This is the opinion of Sa‘id ibn al-Musayyab and Zayd 
ibn Aslam, and this is what was preferred by Muhammad ibn al-Mawwaz, 
while some of them stipulated breathing along with this, which is the opinion 
of Ibn. Habib. 


14.1.4. Issue 4 


They disagreed over whether dhakah of the mother is effective for the janin 
(fetus) also, because it is dead when it comes out after the slaughtered mother. 
The majority of the jurists maintained that the dhakah of the mother is the 
dhakah of the janin. This was the opinion of Malik and al-Shafitt. Abii Hanifa 
said that if it emerges alive it is to be slaughtered and (may then be) eaten, but 
if it emerges dead it is carrion. Those who maintained that the dhakah of the 
mother is the dhakah of the foetus stipulated its full growth and the appearance 
of hair, and this was Malik’s opinion, while some did not stipulate this, and 
this was al-Shafi‘?’s opinion. 

The reason for their disagreement arises from the authenticity of the 
tradition that is related on the issue from Abu Sa‘id al-Khudri, along with its 
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conflict with the principles. The tradition of Abū Sa‘id is that he said, “We 
asked the Messenger of Allah (God’s peace and blessings be upon him) about a 
cow, a camel, or a sheep when one of us sacrificed it and found a foetus in it, as 
to whether we were to eat it or throw it away? He said, ‘Eat it if you like for its 
dhakah is the dhakah of its mother’”. A similar tradition has been recorded by 
al-Tirmidhi and Abū Dawud from Jabir. They disagreed about the 
authenticity of this tradition with some of them declaring it as unauthentic and 
some declaring it authentic. One of those who considered it authentic was al- 
Tirmidht, The conflict of the principle with the tradition on the subject is that 
if the foetus is alive and then dies due to the death of its mother, it dies because 
of suffocation, and it therefore becomes one of those that die due to choking, 
which the (Quranic) text has prohibited. Abi Muhammad ibn Hazm upheld 
its prohibition and he did not agree with the chain of the tradition. 

With respect to the dispute of those who declare it permissible with the 
stipulation of the growth of its hair or without it, the reason.stems from the 
conflict of the general meaning with analogy. The general coñtent of the saying 
of the Prophet (God’s peace and blessings be upon him), “its dhakah is the 
dhakah of its mother”, implies.that there be no separation between them, while 
its being.an object of dhakah. requires that the existence of life be stipulated in 
it, on the analogy of animals:for which dhakah is required, and life cannot exist 
in it unless there is a growth of hair on the foetus, and the foetus itself must 
have been fully created (formed). This analogy is supported -by -the fact that 
stipulation of this condition is related from Ibn Umar and from a group of 
the Companions. It is related from Ma‘mar from al-Zuhri from ‘Abd Allah 
ibn Kab ibn Malik, who said, “The Companions of the Messenger of Allah 
(God’s peace and blessings be upon him) used to say, ‘When the janin grows 
hair its dhakah is the dhakah of its mother’”. It is related by Ibn al-Mubarak 
from Ibn Abi Layla, who said, “The Messenger of Allah (God’s peace and 
blessings be upon him) said, ‘The dhakah of the foetus is the dhakah of its 
mother, whether it has hair or it does not”. Ibn Abi Layla, however, is held to 
have suffered from an imperfect memory. Analogy implies that its dhakah be 
included within the dhakah of its mother as it is a part’of it. If this is the case, 
then, there is no sense in stipulating the existence of life in it (when it 
emerges). It is, therefore, to be deemed weak that the general meaning in the 
tradition laid down on this be restricted'\by analogy as has been mentioned 
about the disciples of Malik in what has preceded. 


14.1:5. Issue 5 


They disagreed about locust. Malik said that it is not to be eaten without 
dhakah, and their. dhakah in his view is that they are to be killed: either by 
cutting off their head or some other part. The fugah@ in general held that 
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they may be eaten dead. This was the opinion of Mutarrif. The dhakah of any 
other thing (insect) that lacks blood, in Malik’s view, is the same as that of 
locust. 

The reason for disagreement over dead locust comes from whether it is 
included in the term mayta (carrion) in the words of the Exalted, “Forbidden 
unto you (for food) are carrion ...”*8’ There is another reason for their 
disagreement, and that is whether they are sneezed: out by the whales (and 
therefore they are a species of fish not needing dhakah) or creatures of land. 


14:1.6. Issue 6 


They disagreed about creatures that have a habitat on land as well as in water 
as to whether they are in need of dhakah. Some of the jurists gave 
predominance in this to the kukm of land, while others gave predominance to 
the hukm of water. Another group took into account the place where it has its 
habitat most of the time. 


14.2. Chapter 2 Discussion of Dhakah (Kinds of Lawful Slaughter) 


There are two issues about the fundamentals of this topic. The first issue is 
about the types of dhakah specific to each category of animals in cattle. The 
second is about the description of dhakah. 


14.2.1. Issue 1 


They agreed that dhakah for the animals included in cattle is either nakr 
(slaughter of a camel by cutting the jugular vein at the base of the neck) ‘and 
dhabh (slaughter by cutting the throat in other cases). They agreed that the 
sunna for sheep and birds is dhabh, the sunna for camels is nakr, and that both 
dhabh and nahr are permitted for cows. They disagreed whether nahr is 
permitted for sheep and birds and dhabh for camels. Malik held that nahr is 
not permitted for sheep and birds nor is dhabh for camels, and this for cases 
other than those of necessity. A group of jurists said that all this is permitted 
without any abomination. This was the opinion of al-Shafit, Abū Hanifa, al- 
Thawri, and a group of jurists. Ashhab said that if nakr is performed upon a 
thing for which dhabh is prescribed or dhabh is performed in place of nahr the 
animal may be eaten but this is considered abominable. Ibn Bakir made a 
distinction between sheep and camels alone saying that a camel may be eaten 


387 Quran 5 : 3. 
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after dhabh, but a sheep is not to be eaten after nahr. They did not disagree, 
however, about its permissibility in case of necessity. 

The reason for their disagreement derives from the conflict between an act 
(of the Prophet) and the general implication. The general implication is in the 
tradition of the Prophet (God’s peace and blessings be upon him), which reads: 
“(An animal) whose blood has been caused to flow by something and on which 
the name of Allah has been pronounced may be eaten”. The. act is established 
“that the Messenger of Allah (God’s peace and blessings be upon him) 
performed nahr on the camels and cows and dhabh upon sheep”. They agreed 
about the permissibility of performing dhabh on cows because of (its 
application to cows in) the words of the Exalted, “And when Moses said unto 
his people: Lo! Allah commandeth you to slaughter (tadhbahu).a cow” 388 and 
about dhabh in the case of sheep, because of the words of the Exalted about the 
ram, “Then We ransomed him with a tremendous slaughtered sacrifice 
(dhibhin “azim” 38 


14.2.2. Issue 2 


They agreed on the description of (valid) dhakāh that dhabh (slaughter) in 
which the two jugular veins, the gullet (esophagus), and the throat (pharynx) 
are cut is permitted for eating. They disagreed over this over several points. 
The disagreement is over whether it is obligatory to cut all four things or some 
of them, and whether it is obligatory to cut (each of)-them completely or up to 
a greater part. Whether it is a condition for cutting that the jamza (prominent 
cartilage of the larynx; Adam’s apple in humans) is to be on the side of the 
head and not the body (with respect to the blade), and whether it is 
permissible for eating if the cut is placed on the nape of the neck. Is it 
permitted (to eat it) if he extends the cut so that the spinal cord is severed? Is 
it a condition of dhakdh that the person should not lift his hand until the 
dhakah is complete? These are six sub-issues about the number of the things to 
be severed, the extent of the cut, its location, the termination of the cutting, its 
direction, that is, whether it is to be from the front or the back, and about its 
description. 

14.2.2.1 & 2 Sub-issues 1 and 2 

The well-known narration from Malik is about the severance of the jugular 
vein and the pharynx, and that less than this is not valid. It is also narrated 
from him that all four have to be cut, and it is narrated that only the jugular 
veins are to be cut. There was no dispute in the School about the condition 


388 Quran 2 ; 67. Picktall uses the term sacrifice, which has been changed to slaughter in this case. 
389 Quran 37 : 107. Pickthall’s translation has been changed again slightly to focus on the meaning 
intended by the author. He translates it as “a tremendous victim”. 
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that the jugular veins be cut completely. They disagreed about the (extent of) 
cutting of the pharynx, in accordance with the opinion about its obligation. It 
js said that it is to be cut completely, while it is said that the major part is to be 
cut. Abii Hanifa said that the obligation is to cut three undetermined things 
out of the four, either the pharynx and the two veins, or the gullet, pharynx, 
and one vein, or the gullet and the two veins. Al-Shafi‘t said that the 
obligation is to cut only the gullet and the pharynx. Muhammad ibn al-Hasan 
said that the obligation is to cut the larger part of each of the four things. 

The reason for their disagreement stems from the fact that no transmitted 
condition is laid down in this, but there are two (conflicting) traditions. The 
first requires the flow of blood alone, while the second requires the cutting of 
the jugular veins along with the flow of blood. In the tradition of RafiS ibn 
Khadīj the Prophet (God’s peace and blessings be upon him) said, “If (an 
animal’s) blood has been caused to flow by something, and the name of Allah 
has been pronounced on it, eat it”. It is a tradition that is agreed upon for its 
authenticity by al-Bukhari and Muslim. On the other hand, it is related from 
Abu Umāma from the Prophet (God’s peace and blessings be upon him) that 
he said, “Whatever has cut the jugular veins eat it, as long as it was not 
snapped by a tooth or split with a claw”. The apparent meaning of the first 
tradition implies that only a part of the jugular veins needs to be cut, as a cut is 
enough to cause the blood to flow. The second requires the complete severance 
of the jugular veins. The traditions, Allah knows best, agree on the cutting of 
the jugular veins, either one of them, or part of both, or part of one. The basis 
for reconciling the two traditions is to understand the definite article in the 
word alawda, “the jugular veins”, in the saying of the Prophet (God’s peace 
and blessings be upon him), as implying a part and not the whole, as the 
definite article in Arabic sometimes indicates apart of the defined word. 

Those who stipulated the cutting of the pharynx and the gullet do not have 
an argument based upon transmitted evidence, and more than this is the view 
of those who stipulate the cutting of the gullet and the pharynx to the 
exclusion of the jugular veins. It was for this reason that a group of jurists held 
that the obligation is to cut that which has been accepted unanimously. As 
dhakah is a condition (they maintained) for making things lawful, and there is 
no.text on what is to be done, it follows that the obligation in this is what has 
unanimously been agreed upon, unless an evidence were to indicate an 
exemption from it. This, however, is weak, because the point on which 
consensus has occurred is not necessarily a condition of validity.” 


30 What he means is that even if something is agreed upon through the consensus of the jurists, it may 
not constitute a condition for the validity of an act. It does not mean that the consensus is being rejected. In 
other words, the act agreed upon may simply be a recommendation and not binding. 


+ 
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14.2.2.3. Sub-issue 3 

This issue is about the location of the cut. The jurists in the school differed 
about when the jawza falls towards the body. Malik and Ibn al-Qasim said that 
the carcass is not to be eaten. Ashhab, Ibn ‘Abd al-Hakam, and Ibn Wahb 
said that it may be eaten. The reason for the disagreement is whether the 
cutting of the pharynx is a condition of dhakah. Those who maintained that it 
is a condition said that it is necessary to cut the jawza, ‘because cutting above 
the jamza would mean that the pharynx has remained in one piece. Those who 
maintained that it is not a condition said that if the cut is placed above the 
jawza it is permitted: 

14.2.2.4. Sub-issue 4 

This issue is about the cutting of the organs of dhakah from the nape of the 
neck. There is no disagreement in the School that this is not permitted. This is 
the opinion of Sa‘id ibn al-Musayyab and Ibn Shihab as well as others. Al- 
Shafit, Abū Hanifa, Ishaq, Abu Thawr permitted this. This is related from 
Ibn Umar, ‘Ali, and Imran ibn Husayn. 

The reason for their disagreement is whether dhakah is effective in the case 
of an animal with ruptured vital organs, because the person cutting the organs 
of dhakah from the nape of the neck cannot reach the organ of dhakah except 
after cutting the spinal cord, which is one of the vital organs. Dhakah in this 
case would be performed on an animal whose vital organ is damaged. The basis 
for disagreement on this has preceded: 
14.2.2.5. Sub-issue 5 
This is about the instance where a person who continues- cutting until the 
spinal cord is cut. ‘Malik considered it abominable when the cutting is 
extended without initially intending to cut the spinal cord, because if he 
intended this form of slaughter from the start he would be making a resolve to 
perform dhakah in an unlawful manner. Mutarrif and Ibn al-Majishin 
maintained that the animal is not to be eaten if the person did this intentionally 
and without a lack of knowledge, but if he made a the cut by mistake or in 
ignorance it may be eaten. 
14.2.2.6. Sub-issue 6 
The sixth issue relates to whether it is a condition of dhakah that it be 
performed in a single uninterrupted movement. The School did not disagree 
that this is a condition of dhakah, and if the person raises his hand before the 
completion of the slaughter and then resumes cutting after an interval the 
dhakah is not valid. 

They disagreed over the ‘instance of when he brings his hand back 
immediately and within a very short space. Ibn Habib said that if he brings his 


THE BOOK OF DHABAVIH (SLAUGHTERED ANIMALS) 539 


hand back immediately it is permitted, while Sahniin said that it is not to be 
eaten. It is said that if the person raises his hand to check whether dhakah has 
been completed and brings it back immediately when he realises that it is not 
completed it may be eaten. This is one interpretation of Sahniin’s, and his 
opinion is also construed to imply abomination. Abu al-Hasanal-Lakhmi has 
said that if the opposite of this was maintained it would have been better, I 
mean, (the opposite of the statement that) if the person lifts his hand thinking 
that he had completed the dhakah, but it'becomes obvious to him that he has 
not, and he brings it back, the animal may be eaten. The first action was on the 
basis of doubt and: this (moving it back) is on the basis of his conviction. This 
is based upon the consideration that cutting of all the organs is a condition of 
dhakah. When he lifts his hand before completing the dhakdh the animal 
becomes one whose vital organs have been cut, and moving’ his hand back is no 
longer effective, as.it (now) amounts to the dhakah of an animal with ruptured 
vital organs. 


14.3. Chapter 3 With what instrument is Dhakah Performed? 


The jurists agreed that anything (instrument) causing the blood to flow and the 
jugular veins to bleed is valid, whether it is made from iron, rock, or wood, or 
a reed. They differed about three things: teeth, claws, and bones. Some of the 
jurists permitted dhakah with bones, but prohibited it with teeth and claws. 
Some of those who prohibited it with teeth and claws made a distinction 
between their being detached or being attached, and they permitted dhakah 
with them if they were detached, but they did not when they were attached. 
Some of them said that dhakadh with teeth and bones is abominable but not 
prohibited. There is no dispute in: the School that dhakah is permitted with 
bones if they cause blood to flow. They disagreed about teeth and bones 
holding three different opinions, I mean, about their absolute prohibition, 
about the distinction between their being detached or attached, and about (the 
hukm whether it entails) abomination and not prohibition. 

The reason for. their disagreement arises from their dispute about the 
meaning of the proscription laid down in the saying of the Prophet (God’s 
peace: and blessings be upon him) in the tradition of Rafi‘ ibn Khadij, who 
said, “O Messenger of Allah, we shall be meeting the enemy tomorrow and we 
do not have knives, may we then slaughter (animals) with a (sharpened) cane?” 
The Prophet (God’s peace and blessings be upon him) said, “Whatever causes 
the blood to flow, with the name of Allah pronounced on it (the animal), as 
long as it is not a tooth or claw, and let me tell you about them. The tooth is a 
bone and the claw is the knife of the Abyssinians”. Some of the jurists 
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understood this to mean that it is not in the normal nature of these things to 
cause blood to flow, while some of them understood from this that this law has 
no underlying reason. Some of those who understood from it that the law has 
no underlying reason believed that the proscription indicates the invalidity of 
the thing proscribed, some believed that it does not indicate the invalidity of 
the thing proscribed, while some believed that the proscription is laid down by 
way of disapproval not as a prohibition. Those who understood the meaning to 
be that blood is not usually spilled with these things said that if one of these is 
able to cause blood to flow it is permitted. It is for this reason that some of 
them maintained that they be detached as the flow of blood can be caused 
when they are inthis form. This is Abū Hanifa’s opinion. 

Those who maintained that their proscription is a law without an underlying 
cause and that it indicates the invalidity of the thing proscribed said that if 
slaughter is performed with them dhakdh is not valid, even when blood has 
been made to flow. Those who maintained that the proscription does not 
indicate the invalidity of the thing proscribed said that if the person does it 
and causes the blood to flow he has sinned, but the slaughtered animal is 
permitted. Those who maintained that the proscription is laid down by way of 
disapproval considered it abominable but not prohibited. There is no substance 
to the opinion of those who made a distinction between bones and teeth, as the 
Prophet (God’s peace and blessings be upon him) declared the underlying 
cause of the prohibition of teeth to be the fact that it is a bone. 

There is no dispute in the School about the disapproval of using any sharp 
thing other than that made from iron with the availability of the iron 
instrument, because of the saying of the Prophet (God’s peace and blessings be 
upon him), “Allah has prescribed the doing of good deeds to everyone, 
therefore, when you kill do it in a decent manner, and when you slaughter do 
it in the best way, and let him who does it sharpen his knife and lay the animal 
on its side”. It has been recorded by Muslim. 


14.4. Chapter 4 Conditions of Dhakah 


There are three issues in this chapter. The first issue is about the stipulation of 
the tasmiya (saying “I begin with the name of Allah”). The second is about 
turning the slaughtered animal toward the gibla.°! The third is about the 
stipulation of intention. 


31 ‘Phere is an error in the original manuscript where the first issue is repeated for the second also. The 
discussion in the issue is about pointing the animal toward the gibla. 
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14.4.1. Issue 1 


They disagreed about the Aukm of tasmiya over the slaughtered animal and | 
expressed three different opinions. It-is said that it is an absolute obligation. It . 
is said that it is an obligation when remembered, but is dropped in the case of 
forgetfulness. It is said that it is an emphatic sunna (sunna mwakkada). The 
first opinion was held by the Zahirites, [bn Umar, al-Sha‘bi, and Ibn Sirin. 
The second opinion was held by Malik, Abii Hanifa, and al-Thawri. The third 
opinion was held by al-Shafii and his disciples, and i is also related from Ibn 
‘Abbas and Abū Hurayra. 

The reason for their disagreement arises from the conflict between the 
apparent meaning of the Book on this and a tradition. In the Book it is the 
words of the Exalted, “And eat not of that whereon Allah’s name hath not 
been mentioned, for lo! it is an abomination”. The sunna opposing this 
verse is what has been related by Malik from Hisham from his father, who 
said, “When the Messenger of Allah (God’s peace and blessings be upon him) 
was asked, ‘O Messenger of Allah, people from the desert bring us meat, and 
we do not know whether they have mentioned Allah’s name over it’. The 
Messenger of Allah (God’s peace and blessings be upon-him) said, ‘Mention 
the name of Allah over it (the meat) and then eat it”. Malik held that the 
verse abrogates the tradition and he interpreted the tradition as belonging to 
the first period of Islam. Al-Shafi‘ did not uphold this, as the apparent 
implication of the tradition is that the incident occurred in Medina, while the 
verse about mentioning the name of Allah is from the Meccan period. Al- 
Shafit adopted the method of reconciliation, because of this, by construing 
the (Quranic) command for tasmiya to imply recommendation. Those who 
stipulated remembrance for the obligation did so on the basis of the saying of 
the Prophet (God’s peace and blessings be upon him), “Liability has been 
lifted from my umma for (what they do by) mistake or forgetfulness and for 
what they are compelled to do”. 


14.4:2. Issue 2 


A group of jurists considered it desirable to turn the animal brought to 
slaughter in the direction of the gibla. Another group of jurists permitted this. 
A third group considered it obligatory. A fourth group deemed it abominable 
when the animal was not made to point toward the gibla. The opinion about 
abomination as well as that about prohibition are found in the School, and it is 
an issue that is not expressly stated in the texts. The original rule in this is of 
permissibility, unless an evidence indicates this stipulation (of turning toward 
the gibla). There is no suitable case in the law from which an analogy can be 


32 Quran 6 : 121. 


542 THE DISTINGUISHED JURIST’S PRIMER 


drawn for.this issue, unless giyas mursal is adopted, which is analogy that does 
not rely on a specific rule, according to those who permit it, or a remote giyds 
al-shabah may be adopted, and this indicates that gibla is a venerated direction 
and the act is a worship, therefore, it is necessary that this direction be 
adopted. This, however, is weak, because it is not every worship for which the 
assumption of this direction is stipulated, except for sa/dh, and the analogy for 
dhakah drawn from salah is.weak, as well as that drawn from the taking of the 
direction of qibla for the dead. 


14.4.3. Issue 3 


The stipulation of intention (niyya) is deemed obligatory in the School, and | 
do not recall at the moment the dispute over it outside of the School. It 
appears, however, that there are two opinions about this. An opinion 
upholding its obligation, and an opinion dropping the obligation. Those who 
upheld its obligation said that it is a worship in which attributes and number 
are stipulated, therefore; it follows that intention be a condition. Those who 
did not deem it obligatory said that it is a rational act that leads to.the taking of 
life, which is its purpose; therefore, intention should not be stipulated for it as 
a necessity, and it is just like the washing of impurities that leads to the 
removal of their substance (without the stipulation of intention). 


14.5. Chapter 5 The Person who Can Validly Perform Dhakah 


There are three categories mentioned in the law: a category about the 
performance of whose dhakah they agreed, a category about the invalidity of 
whose performance they agreed, and a category over which they disagreed. 
The category about the performance of whose dhakah they agreed is one that 
gathers in it five qualifications: Being a Muslim, being a male, the age of 
puberty, sanity, and regular observance of prayer. The category whose 
performance of dhakah is prohibited are the polytheists who worship the idols, 
because. of the words of the Exalted, “And that which hath been immolated 
unto idols” 33 and His words, “And that which hath been dedicated unto any 
other than Allah”.2"* The category about which they disagreed comprises 
many sub-categories, but the well-known are ten: the People of the Book, the 
Magians, the Sabians, a woman, a minor, and insane person, an intoxicated 
person, one who neglects prayer, a thief, and one who misappropriates the 
property of others. 


33 Quran 5: 3. 
3% Quran 5 : 3. 
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The jurists are agreed unanimously about the permissibility of the 
slaughtered animals of the People of the Book, because of the words of the 
Exalted, “The food of those who have received the Scripture is lawful for you, 
and your food is lawful for them”, 395 but they disagree about the details. 
They agreed that if they were not eats the Christians of (the Arab tribe of) 
Bant Taghlab nor from the apostates and they slaughtered the animals for 
themselves when it was known that they mentioned the name of Allah over 
them and the slaughtered animal was one that was not prohibited for them in 
the Torah, nor did they prohibit it for themselves, it is permitted, except for 
fat. They disagreed about the opposites of these characteristics, that is, when 
they slaughter for a Muslim, who has authorized them, or when they are the 
Christians of Banū Taghlab or the apostates, and when it is not known that 
they have mentioned the name of Allah, or when the purpose of the slaughter 
by them is unknown, or when it is known that they have mentioned the name 
of other than Allah in what they slaughter for their synagogues or churches 
and for their feasts, or-the slaughtered animal is one that is prohibited for them 
by the Torah, as in the words of the Exalted, “Unto those who are Jews We 
forbade every animal with claws”, 3% or it is one that they have prohibited for 
themselves, like the slaughtered animals that are not perused ” to the Jews 
because of a shortcoming with which the animal is created.” They also 
disagreed about fat. 


14.5.1. Issue 1° 


In the case where they slaughter under authorization from a Muslim, the 
narration in the School from Malik is that it is permitted, and it is also said 
that it is not permitted. The reason for disagreement stems from whether the 
belief in the permissibility of the slaughtered animal, in accordance with the 
Islamic conditions, is a prerequisite for the slaughter performed by a Muslim. 
Those who held that intention is a condition for this said that the slaughter 
undertaken by Kitabi for a Muslim is not valid, as Islam is a condition for the 
validity of intention. Those who maintained that it is not a condition, and who 
gave predominance to the general implication in the Book, that is, the words of 
the Exalted, “The food of those who have received the Scripture is lawful for 
you” $°” said that it is permitted. The same is the case for those who believe 
that the intention of the person authorizing (Muslim) is enough. This is the 
basis for Ibn Wahb’s opinion. 


% Quran 5 : 5. 

3% Quran 6 ; 146. 

37 See Leviticus 29—41. 

3% The heading for the first issue does not appear in the manuscript. 
3 Quran 5 : 5. 
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14.5.2. Issue 2 


This issue relates to the animals slaughtered by the Christians of Banu 
Taghlab and the apostates. The majority of the jurists maintain that the hukm 
of the slaughtered animals of the Christian Arabs is the same as that for the 
People of the Book. This is the opinion of Ibn ‘Abbas. Some of them did not 
permit their slaughtered animals. This is one of the two opinions of al-Shafi‘t, 
and is also related from ‘Ali (God be pleased with him). The reason for 
disagreement is whether the Arab Christians and Jews are both included in the 
meaning of the term ahl a/-Kitab meaning “those who have been given the 
Book”, just as it primarily includes those nations specifically attributed with 
the possession of the Book, and these are the Banu Isr#il, the Romans, and 
the Byzantines. 

With respect to the apostates, the majority maintain that animals slaughtered 
by them are not to be eaten. Ishaq said that animals slaughtered by them are 
lawful, while al-Thawri said that they are disapproved’ (makruh). The reason 
for disagreement is whether the apostate is included within the meaning of the 
People of the Book. Thus, he may or may not have the sanctity provided to the 
People of the Book. 


14.5.3. Issue 3 


In the case where it is not known that the People of the Book have mentioned 
the name of Allah over the slaughtered animal, Malik said that it may be eaten, 
which is also related from ‘Ali, and I do not remember a disagreement about 
it at the moment. It can probably be said that the principle is that their 
slaughtered animals are not to be consumed except those which conform to the 
conditions of Islam, and if it is agreed that tasmiya is a condition for dhakah it 
follows that they should not be eaten- because of doubt. 

Some jurists considered it abominable to eat the animals that they slaughter 
for their feasts and places of worship, and this is Malik’s opinion. Some of 
them declared-it permissible; which is the opinion of Ashhab. Some prohibited 
it, and that is al-Shafi‘?’s opinion. The reason for their disagreement arises 
from the conflict of.two general implications in the Book on this subject. The 
words of the Exalted, “The food of those who have received the Scripture is 
lawful for you”, may be interpreted to have restricted His words, “And 
(forbidden is) that which hath been dedicated unto any other than Allāh” ,*! 
as each of these can validly make an exemption from the other. Those who 
considered the words “dedicated unto any other than Allah” to have restricted 


400 Quran 5: 5. 
401 Quran 5: 3. 
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the words “The food of those who have received the Scripture is lawful for 
you” said that what has been dedicated to their houses of worship and feasts is 
not permitted. Those who deemed it to be the other way around said that it is 
permitted. 

When an animal that is prohibited for them is slaughtered by them, it is said 
that it is permitted, and it is also said that it is not permitted. A distinction is 
also made between what is prohibited to them by the Torah and that which 
they prohibited for themselves, that is, by permitting what.they prohibited for 
themselves and prohibiting what is prohibited for them:by Allah. It is also said 
that it is considered abominable and not prohibited. All four opinions are 
found in the School. The prohibition is related from Ibn al-Qasim, 
permissibility from Ibn Wahb and Ibn ‘Abd al-Hakam, and the distinction 
from Ashhab. The basis for the disagreement stems from the conflict between 
the general implication of the (relevant) verse and the meaning of the 
stipulation of intention, that is, the belief in the permissibility of the 
slaughtered animal because of dhakah. Those who maintained that it is a 
condition for dhakāh said that these slaughtered animals are not permitted, as 
they believed that they would become permissible with dhakah. Those who 
maintained that it is not a condition for it relied upon the permitting general 
implication of the verse and said that these slaughtered: animals are permitted. 

This (reason for disagreement) is the very basis for the disagreement they 
have about eating fat (tallow) from their slaughtered animals, and no one 
disagreed over it except Malik and his disciples. Some of them said that this 
fat is prohibited, and it is the opinion of Ashhab. Some said that it is 
abominable. Both opinions are related from Malik himself. Some said that it is 
permissible. In the case of fat another reason, from-among others, intervenes, 
besides the conflict between the general implication and the stipulation of the 
belief that the slaughtered animal becomes permissible through dhakdh. That 
reason is whether dhakah can be viewed in separate segments. Those who 
maintained that it can be viewed in parts said that (this) fat is not to be eaten, 
while those who maintained that it is not to be split up said that the fat may be 
eaten. The permissibility of fat from their slaughtered animals is indicated by 
the tradition of ‘Abd Allah ibn Mughaffal when he came upon a skin (leather 
bag) of fat on the day of Khaybar. It has been mentioned in the Book of 
Jihad.** Those who made a distinction between what was prohibited to them 
out of these by their original law and what was prohibited by them of their 
own accord said that what was prohibited for them was the truth and dhakah 


402 The tradition of Ibn Mughaffal is: “I came upon a skin (leather bag) of fat on the day of Khaybar and 
said to myself, ‘I will not give any of it [to anyone)’. I turned around and there was the Messenger of Allah 
(God’s peace and blessings be upon him) smiling at me”. 
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cannot be effective in it, but what they prohibited for themselves is based on 
falsehood and dhakah is effective in it. 

The Qadi (Ibn Rushd) said: The truth-is that what was prohibited for them 
and what they prohibited for themselves became, at the time of the sharia of 
Islam, a nullity, as it (the shari‘a of Islam) abrogates all preceding laws. It is, 
therefore, necessary not to take into account their belief about it, nor should it 
be stipulated that their belief about the permissibility of slaughtered animals be 
the same as the belief of the Muslims or that of their (own) laws, because if 
this is stipulated the eating of their slaughtered animals would not be valid 
from any aspect, for their belief in their shari“ in this respect stands 
abrogated, and their belief based: upon our shari‘a is not valid. This is a hukm 
that Allah, the Exalted, has laid down specifically for them. Thus, their 
slaughtered animals are permitted to us, Allah knows best, without 
qualification, otherwise the hukm of the verse permitting this would stand 
lifted completely. Think over this, for it is evident, Allah knows best. 

The majority of the jurists maintain that the slaughtered animals of the 
Magians are not permitted, for they are polytheists. A group of jurists 
permitted them and relied for their permissibility upon the saying of the 
Prophet (God’s peace and blessings be upon him), “Establish with them the 
practice adopted for the People of the Book”. With respect:to the Sabians, the 
disagreement is based upon.the dispute whether ‘they are from the People of 
the Book. i 

‘In the case of a (Muslim) woman and a (Muslim) minor, the majority of the 
jurists maintain „that animals slaughtered by them are permitted and are not 
disapproved. This is Malik’s opinion. Ibn al-Mus‘ab considered them 
disapproved. The reason for their disagreement is the deficient legal capacity 
of the woman and a minor. The majority did not disagree in the case of a 
woman ‘because of the tradition of Muadh ibn Sa‘id‘ “that a slave-girl of 
Ka ibn Malik was tending the sheep near Sala‘ when she found that one of 
the sheep was about to die. She took hold of it and slaughtered it with a stone. 
The Messenger of Allah (God’s peace and blessings be:upon him) was asked 
about it and he said, “There is no harm, so eat it”. This is regarded as an 
authentic tradition. 

Malik did not permit the animal slaughtered by the insane and the 
intoxicated person, but al-Shafift did. The reason for disagreement derives 
from the stipulation of intention in dhakah. Those who stipulated intention for 
this disallowed it, as it (intention) is not valid when formed by the mentally ill 
or the intoxicated person, especially the mentally ill. 

The majority of the jurists permit the dhakah performed by the thief and the 
usurper, but some of them disallow this and hold it to be similar to carrion, 
and this was upheld by Dawid and Ishaq ibn Rahwayh. The reason for their 
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disagreement stems from whether the proscription indicates the invalidity of 
the thing proscribed (i.e., the object of the act proscribed, which is the stolen 
property). Those who maintained that it does indicate this said that the thief . 
and the usurper are prohibited from slaughtering it, consuming it, or owning ` 
it; thus, if they subject it to dhakah the dhakah becomes invalid. Those who 
maintained that it does not indicate this, unless the forbidden act is a condition 
for (the validity of) such an act, said that their dhakah is valid as the validity of 
ownership is not one of the conditions for dhakah. In the Muwatta@ of Ibn 
Wahb (his narration) it is related that “The Messenger of Allah (God’s peace 
and blessings be upon him) was asked about it, and he did not raise any 
objection against it”. Its permissibility, along with abomination, is laid down in 
what is related from the Prophet (God’s peace and blessings be upon him) 
about the sheep slaughtered without the permission of the owner. The 
Messenger of Allah (God’s peace and blessings be upon him) said, “Feed it to 
the prisoners (of war)”. 
This is sufficient for the fundamentals of this book, Allah knows best. 


XV 
THE BOOK OF ŞAYD (HUNTING) 


In this book too the fundamentals are covered in four chapters. The first 
chapter is about the ukm of hunting, and about its object. The second is about 
tools with which hunting is undertaken. The third is about the description of 
the dhakah of game and the conditions stipulated for undertaking dhakah in 
game. The fourth is about the person who can hunt lawfully. 


15.1. Chapter 1 The Hukm of Hunting and its Object 


The majority of the jurists maintain that hunting is permissible, because of the 
words of the Exalted, “To hunt and to eat the fish of the sea is made lawful for 
you, a provision for you and for the seafarers; but to hunt on land is forbidden 
you so long as ye are on the pilgrimage. Be mindful of your duty to Allah, unto 
Whom ye will be gathered;””> after this He said, “But when ye have left the 
sacred territory, then go hunting (if ye will)”. The jurists agreed that the 
command for hunting in this verse after the proscription indicates 
permissibility, in the same way that they agreed it does in the words of the 
Exalted, “And when the prayer is ended, then disperse in the land and seek of 
Allah’s bounty”, that is, the purpose of the issuance of the command after the 
proscription is to indicate permissibility, although they did differ as to whether 
a command after a proscription implies permissibility or whether it indicates 
an obligation in accordance with its original application. 

Malik considered wasteful hunting to be abominable. The later jurists in his 
School go into its details and the summary of their views is that some of its 
types are obligatory for some people, prohibited for some, recommended for 
some, and disapproved for others. This kind or reasoning in law delves deep 
into analogy and is far removed from the principles expressly stated in the law, 
and it does not suit this book of ours, as our purpose is to mention those 
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(issues) that are expressly stated in the law or are closely related to those so 
stated. 

With respect to the object of hunting, the jurists’ agreed that its object is the | 
different types of fish among the creatures of the sea (water) and the - 
permissible non-domesticated animals from among the animals on land. They 
disagreed about the domesticated animals that have turned wild so that it is not 
possible to catch.them nor to subject them to nahr or dhabh.” Malik said that 
they are not to be eaten unless those that are subject to nakr are killed by nakr 
and those subject to dhabh are slaughtered, or unless they are subject to either 
method, if they belong to a category that is subject to both. Abū Hanifa and al- 
Shafi‘t said that if a runaway camel cannot be subject to dhakāh it is to be 
killed like game. 

The reason for their disagreement stems from the conflict of the principle in 
this matter with a report in this regard. The principle in this topic is that a 
domesticated animal is not to be eaten except after dhabh or nahr and that the 
wild’ animal is eaten after shooting it down. The report opposing these 
principles is the tradition: of Rafi‘ ibn Khadij, in which he said, “One of the 
camels bolted and there were few horses with the group. They chased it but it 
exhausted them, so a man shot an arrow at it and Allah prevented it from 
running away. The Prophet (God’s peace and blessings be upon him) said, ‘In 
some of these animals are untamed ones like the untamed wild animals, so if 
any of them bolts this is what you do to it”. It is preferable to base the. 
opinion on this tradition because of its authenticity, for it does not necessarily 
amount to an exemption from the principle. It could, however, be said that it 
is in conformity with the relevant principle, because the underlying cause for 
wounding (‘agr) being the dhakah in some of the animals is nothing more than 
not being able to catch it. Analogy and transmission (of a tradition), therefore, 
conform with each other. 


15.2. Chapter 2 The Things with which Hunting is Undertaken 


The sources of this chapter are two verses and two traditions, The first verse 
contains the words of the Exalted, “O ye who believe! Allah will surely try you 
somewhat (in the matter) of the game which ye take with your hands and your 
spears”, 06 The second contains the words of the Exalted, “Say (all) good 


“5 The distinction between nahr and dhabh has already been explained by the author in the previous 
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things are made lawful for you. And those beasts and birds of prey which ye 
have trained as hounds are trained, teaching them what Allah taught you; so 
eat of that which they catch for you and mention Allah’s name upon it, and 
observe your duty to Allah, Lo! Allah is swift to take account”. Among the 
two traditions, the first is the tradition of ‘Adiyy ibn Hatim, in which the 
Messenger of Allah (God’s peace and blessings be upon him) said to him, “If 
you dispatch your trained dogs after mentioning the name of Allah over them, 
then, eat what they catch for you. If the dog eats (part of) what it catches do 
not eat it, for I am afraid that it has then caught for itself. If other dogs mix up 
with them do not eat it, as you have taken the name of Allah over your dog 
and not on dogs besides it”. He (also) asked him about mrad (a featherless 
arrow)8 and he replied, “If it hits it with the broad side, do not eat it, for it 
has died: with a blow”. This tradition is the fundamental source for most of 
what is in this book. The second tradition is that of Abū Tha‘aba al- 
Khushani, and in this the words of the Prophet (God’s peace and blessings be 
upon him) are, “Eat what you hunt with your bow when you take the name of 
Allah over it. Eat what you catch with your trained dog after taking the name 
of Allah over it, but eat what you catch with your untrained dog after you have 
been able to slaughter it”. These traditions are recorded by the compilers of 
the sahih traditions. 

The instruments (weapons) used for hunting include those over which they 
agreed as a whole, and also those over which, and about whose description they 
disagreed, and these are three: predatory animals, sharp instruments, and-blunt 
weapons. They agreed about instruments sharpened to kill, like spears, swords, 
and arrows, because they are mentioned explicitly in the Book and the sunna. 
Likewise, they agreed about things similar to those used for wounding, except 
for the- things whose effectiveness they disagreed’ about in the case of’ the 
dhakah of domesticated animals, like teeth, claws, and bones. The discussion of 
these has preceded and there is no sense in repeating it. 

With respect to the blunt weapon, they disagreed about hunting with it, like 
hunting with mi‘rad and stones. Some of the jurists did not permit this, 
except for those animals that were caught alive and slaughtered: Some of them 
permitted it without qualification. Some made a distinction about animals 
killed by mřrād or with the sharp or blunt part of a stone when these tore the 
body of the prey. They pérmitted it when’ the body of the animal was torn, and 
they did not. permit it when it was not. This opinion was held by the famous 
jurists of the provinces, al-Shafi‘, Malik, Abū Hanifa, Ahmad, al-Thawri, 
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and others besides them, and it refers to the principle that there is no dhakah 
without a sharpened instrument. 

The reason for the disagreement is based on the conflict of some principles 
of this topic with others, and on the conflict between a tradition and the 
principles. It is a principle of this topic that an animal killed with a blow is 
prohibited by the Book and by consensus. Another principle is that ‘agr 
(wounding with a cut) is the dhakah for game. Those who held that what is 
killed by the blunt edge of a weapon is killed by a blow prohibited it 
absolutely. Those who held it to be ‘agr of a kind permitted it absolutely. 
Those who made a distinction between what causes a rupture and what does 
not decided on the basis of the tradition of ‘Adiyy ibn Hatim that has 
preceded, and this is correct. 

With respect to (using) predatory animals, the agreement and disagreement 
about them relates to the species and the condition, and in the case of some 
only to the condition. The:species over which they agreed is that of dogs with 
the exception of a black dog; a group of jurists, including al-Hasan al-Basri, 
Ibrahim al-Nakha‘i, and Qatada disapproved of black dogs. Ahmad said that 
he knew of no one who made an exemption in the case of a jet-black dog. This 
was also the opinion of Ishaq. The majority of the jurists permitted the game 
hunted by it, if it was a trained: to do so. 

The reason for the disagreement arises from the conflict of analogy with a 
general implication. This is.so as the words of the Exalted, “And those beasts 
and birds of prey which ye have trained as hounds are trained, teaching them 
what Allah taught you”,”? implies the inclusion of all kinds of dogs in it, 
while “the command of the Prophet (God’s peace and blessings be upon him) 
to kill the jet-black dog” implies by way of analogy (for this case) that game 
hunted by it is not permitted in accordance with. the opinion of those who 
believe that a proscription indicates the unsuitability of the thing related to the 
proscribed act. 

The other kinds of predatory animals over which they disagreed, include the 
birds of prey and other predatory animals. Some of them permitted hunting 
with all of them if they were trained, even a cat as is held by Ibn Shaan, and 
this is the opinion of Malik and his disciples, as well as that of the jurists of the 
provinces. It is also related from Ibn ‘Abbas, that is; any predatory animal or 
bird of prey that is receptive to training becomes a lawful instrument of dhakah 
for game. A group. of jurists said that there is no (lawful) hunting with 
predatory animals besides the dog, neither with the falcon nor the hawk nor 
with the others, unless dhakah is performed on the game if caught alive. This 
is the opinion of Mujahid. Some of them made an exception for the falcon 
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alone from among the birds of prey, and said that only the game hunted by it 
is permitted. 

The reason for disagreement in this topic is based upon two factors. The 
first is the analogy for all the predatory animals and birds of prey from the case 
of the dog, because it is believed that the text has permitted it for dogs, that is, 
in the words of the Exalted, “And those jawarih (beasts and birds of prey) 
which ye have trained as hounds are trained, teaching them what Allah taught 
you”, f? unless it is interpreted to mean that the word mukallibin (in the 
verse) is derived from the pouncing*!! of the predatory animals, and not from 
the meaning of the word dog. This is indicated by the generality of the word 
al-jawarih used for predatory animals and birds of prey in the verse. On the 
basis of this the reason for disagreement is the equivocality of the word 
mukallibin. 

The second reason is about the stipulation of catching that it (the animal) 
should catch for its master. If this is a condition, then, does it apply to animals 
other than the dog? Those who maintained that an analogy for the remaining 
animals is not to be drawn from the dog, and that the word mukallibin is 
derived from the word meaning “dog” and not from any other term, or that 
catching can only be achieved by the dog, that is, for its master (and on his 
bidding), and that this is a condition, said that hunting is not to be undertaken 
with any predatory animal except the dog. Those who made an analogy for all 
predatory animals drawn from the dog, and did not stipulate in the act of 
catching the condition that it be on the bidding of the master, said that 
hunting with all other predatory animals and birds of prey is permitted as long 
as they are amenable to training. Those who made an exemption only for the 
falcon alone decided on the basis of the tradition of ‘Adiyy ibn Hatim, who 
said, “I asked the Messenger of Allah (God’s peace and blessings be upon him) 
about the game caught by a falcon and he said, ‘Eat what it catches for you’”. 
It is recorded by al-Tirmidhi. 

These, then, are the reasons for their agreement and disagreement about the 
different kinds of predatory animals and birds of prey. 

The conditions stipulated for the predatory animals and birds of prey over 
which they disagreed include those that they agreed to as a whole, and this is 
training, because of the words of the Exalted, “And those beasts and birds of 
prey which ye have trained as hounds are trained, teaching them what Allah 
taught you,”*!? and also the words of the Prophet (God’s peace and blessings 
be upon him), “If you dispatch your trained dogs”. They disagreed about the 
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description of the stipulated training and its conditions. A group of jurists said 
that training is ‘of three types. The first is that you call the predatory animal or 
bird of prey and it comes to you (responds). The second is that you set it off to 
pursue game and it does. The third is that you deter it from doing something 
and it stops. There is no disagreement among them about these three 
conditions in the case of the dog. They disagreed about deterrence in the case 
of all other animals (used for hunting). They also disagreed over whether it is a 
condition that the animal should not eat (from) what it has caught. Some of 
them stipulated this without qualifications, while others stipulated it for the 
dog alone. Malik’s opinion is that these three conditions are to be stipulated for 
dogs as well as other animals. Ibn Habib, one of his disciples, said that 
deterrence is not to be stipulated for those animals that are not amenable to it, 
like falcons and hawks. In Malik’s view it is not a condition, either for dogs or 
for other animals, not to eat (what they catch), while others stipulated it for the 
dog, but not for the birds of prey. Some of them stipulated it, as we have said, 
for all. The majority of the jurists permit the eating of game caught by the 
falcon and the hawk even if they eat of it, because it is prompted to catch for 
eating. 

The disagreement, then, in this topic refers to two points. The first is 
whether it is a condition for training that it should be deterred, if that is in its 
nature. The second is whether it is a condition that it should not eat (of what it 
catches). The reason for disagreement over the stipulation of not eating is 
based upon two factors. The first is the conflict of traditions over this, and the 
second is whether it is still effective as trained catcher if it eats part of the 
catch. The traditions include that of ‘Adiyy ibn Hatim, which has preceded, 
and in it are the words, “If the dog eats (part of) what it catches do not eat it, 
for I am afraid that it has then caught for itself”. The tradition that conflicts 
with -this is the tradition of Abū Thalaba al-Khushani, who said, “The 
Messenger of Allah (God’s peace and blessings be upon him) said, ‘If you let 
go your trained dog after mentioning the name of Allah over it, then eat (what 
it catches)’. I said, ‘Even if it eats from it, O Messenger of Allah?’ He said, 
‘Even if it eats of it”. Those who reconciled the two traditions by construing 
the tradition of ‘Adiyy ibn Hatim to imply recommendation, and this for 
permissibility, said that it is not a condition that jthe animal should not eat (of 
the prey). Those who preferred the tradition of ‘Adiyy ibn Hatim—as it is a 
tradition agreed upon by al-Bukhari and Muslim, while the tradition of Abū 
Thadaba is disputed, for which reason the two Shaykhs, al~-Bukhari and 
Muslim have not recorded it—and (in addition) maintained that it is a 
condition for catching that it should not eat from it on the basis of the 
mentioned tradition, said that if it eats of the caught game it is not to be eaten. 
This was upheld by al-Shafitt, Abū Hanifa, Ahmad, Ishaq, and al-Thawri, 
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and it is‘also the opinion of Ibn ‘Abbas. An exemption was made, as we have 
said, in the eating of what it (the trained animal) has (partly) eaten, by Malik, 
Sa‘id ibn Malik, Ibn Umar, and Sulayman. 

‘The later Malikites maintained that eating (by the dog) is no indication that 
it did not catch for its master nor is catching for its master a condition for 
dhakah, as the intention of the dog is not known, as it may catch for its master 
at first and it may then suit it to have it all for itself. This statement of theirs, 
however, is in conflict with the text of the tradition and: is contrary to the 
apparent meaning of the Book, that is, the words of the Exalted, “So eat of 
that which they catch for you”.43 There is a method for identifying what is 
caught for the master of the dog, and that is practice; therefore, the Prophet 
(God’s peace and blessings be upon him) said, “If the dog eats (part of) what it 
catches do not eat it, for I am afraid that it has then caught for itself”. 

With respect to their disagreement over deterrence, there is no reason for it 
besides analogy drawn for the remaining animals and birds from the case of the 
dog, as the dog that is not deterred cannot, by agreement, be called trained. 
Can animals and birds be called trained if they are not deterred? Their is a 
vacillation in this and that is the basis for the disagreement. 


15.3. Chapter 3 Dhakah Specific to Game and its Conditions 


Thty agreed that dhakāh specific to game is ‘agr (shooting to kill). They 
disagreed extensively over its conditions. If its principles, which are the basis 
of disagreement, are taken into account, besides the conditions stipulated for 
the:instrument and the hunter, you will find them to be eight conditions. Two 
are common to the two kinds of dhakah, I mean, the dhakah of game and the 
dhakah of animals other than game. These are intention and the tasmiya. Six of 
them are specific to this kind of dhakah of game. The first is that if a (hunting) 
weapon or a predatory animal has not struck the game by damaging one of its 
vital organs, then, it is necessary that it be subjected to the form of dhakah 
meant for a domesticated animal, before it dies from whatever has struck it 
whether it was a predatory animal or a blow. If, however, one of its vital organs 
has been damaged this is not necessary, even though it is desirable. The second 
condition is that the act of hunting the game must be initiated by the hunter 
and not occurring by chance as in the case of a snare (net), or spontaneously by 
a predatory animal as is the case of a dog that springs of its own accord. The 
third condition is that a thing not valid for lawful hunting should not be 
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coupled with his action. Fourth, the hunter should not be in doubt about the 
identification of the particular game that he has struck, and this may happen 
when it disappears from his sight. Fifth, the game should not be in a position 
of being (easily) caught at the time of dispatch (when it could have been caught 
and slaughtered like a domesticated animal). Sixth, its death should not be 
caused: by its terror of the predatory animal or by a collision with it. 

These are the fundamental conditions the stipulation of which, or the lack of 
it, led the jurists to disagree. Sometimes they agreed about the necessity of 
some of these conditions, and disagreed about their existence in each particular 
incident. This is like the agreement of the Malikites that the act causing death 
should be initiated by the hunter, and their disagreement over the case where 
the predatory animal or bird of prey springs from his hand or takes off on its 
own and the hunter urges it-on afterwards. They disagreed as to whether this 
catch would be permissible, because of the vacillation whether this condition 
has been fulfilled in this situation. Again, it is like the agreement of Abū 
Hanifa and Malik that when he (the hunter) comes upon a prey that does not 
have a wounded vital organ the condition is that he should subject it to dhakah 
before it dies, but they disagreed when he retrieves it alive and it dies in his 
hand before he is able to slaughter it. Abū Hanifa forbids its consumption like 
that of carrion. Malik permitted it and considered it to be similar to the first 
case, I mean, when he is not able to retrieve it from the predatory animal until 
it dies. This is so, because of the vacillation of this situation between saying 
that he appears negligent, as he caught it without its vital organs having been 
damaged when it was not in the clutches of the predatory animal, and saying 
that he does not appear to be negligent. 

As these conditions are the foundation for the conditions stipulated for 
game, along with all the remaining conditions that have been mentioned about 
the instrument and the hunter himself, as will be coming up, it is necessary 
that we mention what they agreed upon from among these and what they 
differed over, as well as the reasons for disagreement in these and the cases 
that arise from the well-known issues. 

We say: The discussion about the disagreement over fasmiya and intention 
has preceded, along with the reasons for it, in the Book of Slaughtered 
Animals. With reference to intention in dhakah according to those who 
stipulate it, it is not permitted (to eat the game) when the hunter sets his 
predatory anima! after the game and another (predatory animal owned by him) 
executes the dhakah for this game. This is Malik’s opinion. Al-Shafi‘l, Abt 
Hanifa, Ahmad, and Abū Thawr said that this is permitted and may be eaten. 
Of the same nature is the disagreement among Malik’s disciples about setting a 
predatory animal after unseen game, like setting it after possible game in a 
swamp covered with trees or after newborn game or something behind a 
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hillock, when he does not know whether there is something over there, as the 
intention here is based on ignorance. 

The first condition specific to the dhakah of game, out of the six that we 
have mentioned, is that the wound inflicted by the predatory animal, when it is 
not (inflicted) on a vital organ, amounts to dhakāh if the hunter is not able to 
catch the game alive. The majority of the jurists upheld this stipulation, 
because of what is related in the tradition of ‘Adiyy ibn Hatim, where in some 
of its versions the Prophet (God’s peace and blessings be upon him) said, “If 
you catch it alive, slaughter it”. Al-Nakha said: “If you catch it alive and 
you do not have a sharp instrument, set the dogs after it until they kill it”. 
This was also maintained by al-Hasan al-Basri deciding on the basis of the 
general implication of the words of the Exalted, “So eat of that which they 
catch for you”.*!* On the basis of this condition, Malik said that the hunter 
dispatching his predatory animal is not to be sluggish in finding the game, and 
if he is lazy and finds the game dead, then, if it died from damage to a vital 
organ with an arrow eating it is permitted otherwise it is not permitted, for had 
he not been lazy about it he would have been able to catch it alive without its 
vital organs being damaged. 

The second condition is that the act should be initiated by the trapper and 
should be continuous until the prey is caught. With reference to their dispute 
over this they disagreed about what is caught in the snare or net, if a vital 
organ is struck by a sharp instrument inside these. Malik, al-Shafi‘i, and the 
majority of the jurists prohibited this, while al-Hasan al-Basri made an 
exemption for it. Under this rule Malik did not permit the dhakah the game 
when the predatory animal, having been dispatched, becomes occupied with 
something else and later comes to it (the prey) of its own accord. 

The third condition is that nothing else should participate with it in 
wounding the prey when the wounding by such other thing is not valid as 
dhakah. This is a condition that is unanimously agreed upon, as far as I can 
recall, as it is not known what killed it (the prey). 

The fourth condition is that there should be no doubt about the corpus of 
the prey or about the predatory animal having killed it. With reference to this 
they disagreed about eating the game when the target has disappeared from the 
hunter’s sight. Malik said, once: “There is no harm in eating game when the 
target dropped has disappeared from your sight, if you find the marks of your 
dog upon it or if you find your arrow in it, as long as it has not been there 
overnight, for if it has been there overnight I consider it abominable”. Al- 
Thawri also considered it abominable. ‘Abd al-Wahhab said that if the prey 
has taken shelter overnight (after being struck) it is not to be eaten (when 
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found). There is a disagreement about the arrow. Ibn al-Majishiin said that it 
is to be eaten in both cases, if it is found to have a damaged vital organ. Malik 
maintained, according to a/-Mudawwana, that it is not to be eaten in either 
case, if it stays out overnight and has a ruptured vital organ. Al-Shafi‘T said 
that on the basis of analogy it is not to be eaten if its track has disappeared. 
Abū Hanifa said that if the game conceals itself and the dog continues to 
search for it, if the hunter finds it dead it is permissible for eating as long as 
the dog has not given up the hunt, but if it gives up the search eating the game 
is disapproved, 

The reason for their disagreement is based upon-two things. The first is the 
doubt occurring about the corpus of the game or about its dhakah. The second 
is the conflict of traditions on the issue. Muslim, al-Nas?1, Al-Tirmidhi, and 
Abū Dawiid have recorded- from Abū Thalaba from the Prophet (God’s 
peace and blessings be upon him) about the person who finds his game after 
three days. He (the Prophet) :said, “Eat it as long as there is no stench”. 
Muslim has recorded, also from Abū Thalaba from the Prophet (God’s peace 
and blessings be upon him), that he said, “If you shoot your arrow and the 
target drops, but disappears from your sight, eat it as long as it does not elude 
you overnight”. In the tradition of ‘Adiyy ibn Hatim the Prophet (God’s 
peace and blessings be upon him) said, “If you find your arrow in it and you 
do not find marks from beasts of prey on it, and you know that it is your arrow 
that killed it, then, eat it”. 

Within this topic is their disagreement about game that is shot by an arrow 
or has been struck by the hunting animal but falls into water or falls from a 
height. Malik said that it is not to be eaten as it is not known from which of 
the two causes it has died, unless the arrow has penetrated a vital organ and 
there is no doubt that it has died from it. This was upheld by the majority of 
the jurists. Abū Hanīfa said that a prey with a damaged vital organ is not to be 
eaten if it falls in the water, but it may be eaten if it falls from a height. ‘At? 
said that it is not to be eaten at all if it falls into water or from a height, after it 
was struck in a vital organ, because of the possibility that it died because of the 
fall or the water before it was affected by the damage to its vital organ. 

With respect to its death due to a collision with the hunting animal, Ibn al- 
Qasim prohibited (eating it).on the analogy of death by a blunt weapon. 
Ashhab permitted it because of the generality of the words of the Exalted, “So 
eat of that which they catch for you”.*!? The School did not disagree that 
what dies of terror of the hunting animal has not been subjected to valid 
dhakah. With respect-to the condition that the prey be out of reach at the time 
of dispatching the hunting animal, it is agreed upon as far as I know, and this 
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condition prevails when the game is within reach without any apprehension or 
risk (of its fleeing). This happens in situations when it is entangled in 
something or something is clinging to it or has a broken wing or leg due to a 
shot. There are a number of cases in which the game vacillates between its 
being within reach or out of it, like the dogs pursuing it until it falls into a 
ditch, It is maintained in the School that in this case it may be eaten, and it is 
also said that it is not to be eaten. 

They disagreed about the description of striking the game (‘agr) when one 
of its limbs is severed by the hit. It is said that the game may be eaten and not 
what is severed, while a group of jurists said that all of it may be eaten. 
Another group of jurists made a distinction between whether the severed'limb 
was a vital part or some other part, and they said that if it was a vital limb the 
whole may be eaten but if it was not a vital limb the game may be eaten and 
not this limb, This is the meaning of Malik’s opinion. It is the background to 
their disagreement when the game is cut into two equal parts or when one is 
larger than the other. 

The reason for their disagreement stems from the conflict between the 
saying of the Prophet (God’s peace and‘blessings be upon him), “What is cut 
off from the animal when it is alive is carrion”, and the general implication of 
the words of the Exalted, “So eat of that which they catch for you” *!® and 
His words, “The game which-ye take with your hands and your spears”. y 
Those who gave predominance to the kukm of game, which is the effectiveness 
of the ‘agr, without qualifications, and interpreted the tradition to apply to 
domesticated animals, said that the game and the severed limb of the game 
may be eaten. Those who interpreted the tradition to be applicable to both 
domesticated as well as wild animals, and who excluded from the general 
implication, through this-tradition, the severed limb said that the game may be 
eaten and not the severed limb. Those who took into account the term hayah 
(life) in the Prophet’s saying, “while it is alive”, to mean the normal 
unthreatened life, made a distinction based on whether the severed part was 
vital. 


15.4. Chapter 4 Conditions for the Hunter 
The conditions for the hunter are the same as those for the person 


slaughtering, and these have preceded in the Book of the Slaughtered Animals, 
whether they were agreed upon or disputed. There is an additional condition 


416 Quran 5 : 4. 
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specific to hunting land, which is that he should not be in the ritual state of 
ihram. There is no dispute about this because of the words of the Exalted, 
“But to hunt on land is forbidden you so long as ye are on the pilgrimage”. 
If he does hunt, is this game to be considered as permitted for those not in the ` 
state of ihram or is it to be considered carrion not permitted for anyone at all? 
The jurists disagreed about it. Malik maintained that it is carrion, while al- 
Shafit, Abū Hanifa, and Abū Thawr held that it is permitted to the person 
not in a state of ikrdm to eat it. 

The reason for their disagreement derives from the well-known principle 
whether the proscription renders the object of the act proscribed as invalid. 
This is similar to the kukm of slaughter (of the stolen or misappropriated 
animal) by a thief or by a person who misappropriates. 

Within this topic they disagreed about hunting with a dog belonging to the 
Magians. Malik said that it is permitted-to hunt with it, as the consideration is 
to be given to the hunter. not the instrument he employs. This was also the 
opinion of al-~Shafit1, Abū Hanifa, and others. Jabir ibn ‘Abd Allah, al- 
Hasan, ‘At?, Mujahid, and al-Thawri disapproved this, because the 
communication in the words of the Exalted, “And those beasts and birds of 
prey which ye have trained as hounds are trained”,"!? js directed at the 
believers. 

This is sufficient in accordance with our aim in this book. Allah is the 
Grantor of the truth. 


418 Quran 5 ; 96. 
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THE BOOK OF ‘4Q/QA 
(SACRIFICE FOR NEWBORN INFANTS) 


The comprehensive discussion of the fundamentals of this book is covered 
under six topics. The first is about the identification of its hukm. The second is 
about the identification of its subject-matter. The third is about the person for 
whom ‘agiga is to be made and the number (of animals sacrificed). the fourth 
is.about the identification of the time of this rite. The fifth is about the age of 
the sacrificial animal for this rite and description. The sixth is about the hukm 
of its flesh and its other parts. 

With respect to its Aukm, a group of jurists, including the Zahirites, 
maintained that it is obligatory. The majority of the jurists held that it is a 
sunna. Abū Hanifa held that it is neither an obligation nor a:sunna, and it is 
said that in the final analysis it is, in his view, voluntary. 

The reason for their disagreement stems from the conflict of traditions on 
the subject. This is so as the apparent meaning of the tradition of Samura 
implies obligation, and this is the saying of the Prophet (God’s peace and 
blessings be upon him), “Each boy is held in pledge for his ‘agiga, which is 
slaughtered on his behalf on the seventh day, and the harm is removed (by 
shaving his hair)”. The apparent meaning of the saying of the Prophet (God’s 
peace and blessings -be upon him); when he was questioned and said, “I do not 
like the breaking of ties (ugg), and he to whom a child is born, if he wishes 
to perform the rite for it, he may do so”, implies recommendation or 
permissibility. Those who understood it to imply a recommendation said that 
‘agiga is a sunna, while those who understood it to mean permissibility said 
that it is neither a sunna nor an obligation. Both traditions have been recorded 
by Abii Dawiid. Those who relied upon the tradition of Samura deemed it 
obligatory. 

The majority of the jurists agreed about its subject-matter that nothing is 
valid in it except what is valid in making sacrifice from the eight pairs. Malik, 
however, preferred sheep in accordance with his views in the case of sacrifice. 
His opinion differed over whether a camel or cow is valid. The remaining 
jurists abide by their principle that a camel has greater merit than a cow and a 
cow has greater merit than sheep. 
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The reason for their disagreement arises from the conflict between traditions 
on the subject and analogy. The tradition is that of Ibn ‘Abbas, “that the 
Messenger of Allah (God’s peace and blessings be upon him) performed the 
Sagiga for al-Hasan and al-Husayn with a ram each”, as well as his saying, 
“For a girl is one sheep and for a boy two”. These are recorded by Abii 
Dawid. The analogy is that it is a religious rite, therefore, it is necessary that 
first priority should be for the one having greater merit on the basis of analogy 
drawn from offerings. 

About the person for whom ‘agiga is to be offered, the majority of the 
jurists maintain that it is only for the newborn infants, male and female. Al- 
Hasan deviated and said that “agiga is not to be performed for a girl, while 
some permitted it for grown-up persons. The evidence of the majority for 
its restriction to infants is the saying of the Prophet (God’s peace and-blessings 
be upon him), “On the seventh day”, and the evidence for its relevance for 
the girl is the saying of the Prophet (God’s peace and blessings be upon 
him), “For a girl is one sheep and for a boy two”. The evidence of those 
who confined it to the male is the saying of the Prophet (God’s peace and 
blessings ‘be upon him), “Each boy (ghu/am) is held in pledge for his 
aqiqa”. 

The jurists also disagreed about the number of animals sacrificed. Malik said 
that one sheep each is- to be sacrificed for the male and the female. Al-Shafi'l, 
Abū Thawr, Abū Dawud, and Ahmad said that one sheep is to be sacrificed 
for a girl and two for a boy. The reason for their disagreement springs from 
thé conflict of traditions on the subject. These include the tradition of Umm 
Kurz al-Ka‘biyya, who said, “I heard the Messenger of Allah (God’s peace 
and blessings be upon him) saying about ‘agiga, ‘For the boy are two similar 
sheep, and for the girl one sheep’”. Similarity here implies equivalence (for 
exchange). This implies a distinction between a male and a female, while the 
tradition related about his performing ‘aqiqa for al-Hasan and al-Husayn with 
one ram each implies an equality between them (male and female). 

With respect to the time of this rite, the majority of the jurists maintain that 
it is the seventh day after birth, but Malik does not count the day on which the 
child is born, if it is born during the day, while ‘Abd al-Malik ibn al- 
Majishiin counts it. Ibn al-Qasim has stated in a/-‘Utbiya that if the sacrifice 
is made during the night it is not valid. Malik’s disciples disagreed about the 
commencement of the time of validity. It is said that it is the time for 
sacrifices, that is, after sunrise, while it is said that it is after dawn on the 
analogy of Malik’s opinion about offerings. There is no doubt that those who 
permitted sacrifices during the night permitted this too, during the night. It is 
said that it is permitted on the second and the third seventh (the fourteenth 
and the twenty-first). 
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The ages and the description (of the sacrificial animals) for this rite are the 
ages of sacrifices and their valid attributes, that is, the defects avoided for the 
sacrifices must be avoided in the case of ‘awig too. I do not know of a 
disagreement over this within the Schoo}, nor outside it. 

The ukm of its meat, skin, and the remaining parts of the animal is the 
hukm of the meat of the sacrifices with respect to eating, giving as alms, and 
(prohibition of) sale. : 

All of the jurists maintain that the pre-Islamic custom of smearing the head 
of the child with- blood of the sacrifice stands abrogated in Islam. This is 
because of the tradition of Burayda al-Aslami, who said, “In the days of 
jahilyya, when a son was born to one of us, a sheep was slaughtered for him 
and his head was smeared with its blood. When Islam came, we (stopped that 
practice and instead) slaughtered (a sheep) and shaved his head and smeared it 
with saffron”. Al-Hasan and Qatada deviated and said that the head of the 
child is to be touched with cotton that has been dipped in blood. It is 
considered desirable to break the animal’s bones in order to be at variance with 
the custom of jahiliyya, when the people used to sever them from the joints. 

They disagreed about the shaving of the head of the child on the seventh 
day, and over giving alms worth the value of the weight of his hair in silver. It 
is said that this is desirable, while it is said that it is not desirable. Both views 
are narrated from Malik. Desirability is preferable, and this is the opinion of 
Ibn Habib, because of what has been related by Malik in a/-Muwatta “that 
Fatima, the daughter of the-Messenger of Allah (God’s peace and blessings be 
upon him), shaved the hair of al-Hasan, al-Husayn, Zaynab, and Umm 
Kultham, and gave alms in silver equal to the weight of the hair”. 


XVI 
THE BOOK OF FOODS AND BEVERAGES 


7. 


The discussion of the fundamentals of this book is covered in two chapters. In 
the first chapter we shall mention the things prohibited in a state of choice. In 
the second chapter we shall mention the situations arising under duress. 


17.1. Chapter 1 The Prohibited Foods and Beverages 


Human foods are vegetation and animals. The animals that are consumed for 
nutrition include those that are permissible by law and those that are 
prohibited. Of these some exist on land and some on water. The things 
prohibited include those that are prohibited in themselves and those that are 
prohibited for a cause that is imposed externally. In all of these there are some 
that are agreed upon by the jurists and some that are disputed. The things 
prohibited because of an external reason are nine (in number) as a whole: 
carrion, strangulated animals, those dead from a blow, those dead after a fall, 
those dead after being gored, those (partly) devoured -by a predatory animal, 
those for the consumption of which dhakdh is stipulated but they lack one of 
its conditions, animals that consume filth, and food smeared with filth. 

With respect.to mayta (carrion), the jurists agreed about the carrion on land. 
They disagreed about carrion found in the sea into three opinions. One group 
of jurists said that it is permitted absolutely, while another group said that it is 
prohibited absolutely. One group said that what floats on the sea is prohibited 
and what is left (on the coast) by the tide is permitted. ` 

The reason for their disagreement arises from the conflict of traditions on 
the subject, and the conflict of the general implication with some of them, at 
the level of the principle, while conforming with them some and conflicting 
with some at the level of cases. The general implication is found in the words 
of the Exalted, “Forbidden unto you (for food) are carrion ...”*° The 
traditions conflicting with this generality on the level of the principle are two. 
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The first is agreed upon by al-Bukhart and Muslim, while the other is 
disputed. The tradition agreed upon is that of Jabir, in which it is said, “The 
companions of the Messenger of Allah (God’s peace and blessings be upon 
him) found a whale known as ‘andar, or some animal, that had been brought 
in by the tide. They ate from it for about twenty days or a month, and then 
came up to the Messenger of Allah (God’s peace and blessings be upon him) 
and informed him about it and he said, ‘Do you have some of its meat with 
you?’ They sent him some meat and he ate of it”. This conflicts with the 
Book on principle through its implication not its words. The second tradition 
is disputed, and it is what has been related by Malik from Abii Hurayra “that 
he (the Prophet) was asked about the water of the sea and he said, ‘Its water 
is pure and its carrion is permissible’ »421 The tradition that partially 
conforms with the general implication (of the verse) is what is related by 
Ismail ibn Umayya from ‘Abia al-Zubayr from Jabir from the Prophet 
(God’s peace and blessings be upon him), who said, “Eat what is thrown out 
by the sea or is left by the tide, but do not eat what floats on it”. It is, in 
their view, weaker than the tradition related by Malik (above). The reason for 
the weakness of Malik’s tradition is that there is a narrator in the chain who 
is unknown, and that it has been transmitted through a single isndd. Abi 
“Umar, however, maintains that its narrators are known and it has been 
transmitted through various channels. The reason for the weakness of Jabir’s 
tradition is that though the narrators in its ismdd are reliable, the name of 
Jabir’s disciple who is supposed to have narrated from him is dropped, and 
the tradition is attributed to Jabir directly be the disciple’s disciple (mawquf 
at Jābir). 

Those who preferred this tradition of Jabir over Abū Hurayra’s tradition, 
because of the support of the general implication of the Book for it, did not 
exempt anything from it (the general rule), except what is brought in by the 
tide, as no conflict arises from it. Those who preferred Abū Hurayra’s tradition 
upheld absolute permissibility (of the carrion from the sea). Those who upheld 
its absolute prohibition decided on the basis of preference for the general 
implication of the Book. Absolute permissibility is upheld by Malik and al- 
Shafi‘t, while absolute prohibition is maintained by Abu Hanifa. A group, 
other than these jurists, upheld the distinction (between what floats and what 
comes in with the tide). 


421 This tradition is in conflict with the Quranic verse, but apparently it restricts its meaning to the 
carrion of the land. 

422 When the name of the Companion, who is supposed to be the immediate narrator of a tradition, is 
missing from the isndd and the text of the tradition is attributed to the Prophet directly by a disciple from 
the second Muslim generation, the tradition is known as mursal. If the name of the second narrator, the 
Companion’s disciple, is dropped, the tradition is known as mawgiif. 
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There is no disagreement among the jurists that the five other categories laid 
down by Allah along with carrion also carry the kukm of carrion. They 
disagreed with respect to the eating of jallāla, which is an animal that , 
consumes filth. The reason for their disagreement stems from the conflict of . 
analogy with a tradition. The tradition is in the report “that the Messenger of 
Allah (God’s peace and blessings be upon him) proscribed the meat of the 
jallala as well as its milk”. It is recorded by Abu Dawud from Ibn Umar. 
The analogy conflicting with this is that what enters the mouth of the animal is 
converted into its flesh and other elements. Thus, if we say that the flesh of an 
animal is permitted, though it is converted and developed from food consumed 
by the animal which became filthy in the animal’s stomach, then, the Aukm of 
all converted material must be the same, and this includes flesh, and also when 
that is converted to dust, or when blood is converted into flesh.4” Al-Shafi‘T 
prohibits jal/ala, while Malik considers it disapproved. 

With respect to filth being mixed up with permissible food, the source is the 
well-known tradition from Abū Hurayra and Maymiina “that the Prophet (God’s 
peace and blessings be upon him) was asked about a mouse falling into butter, and 
he said, ‘If it was in a solid state, throw it (the mouse) out and what was around it, 
but eat the rest, but if it was melted, spill it or do not touch it’”. The jurists have 
two opinions on filth mixing up with eatables. The first is the opinion of those who 
took into account mixing alone for purposes of prohibition, even if the food has 
not changed in colour or smell or in taste because of the filth that is mixed up with 
it. This is the well-known opinion and is maintained by the majority of the jurists. 
The second opinion is held by those who take change into account. This is the 
opinion of the Zahirites and is a narration from Malik. 

The reason for their disagreement arises from the dispute over the meaning 
of the tradition. This is so as some of them considered it to be a specific 
application intended to apply to a specific case, and these are the Zahirites. 
They maintained that this tradition is to be considered in its apparent meaning 
and all other things are to be considered with respect to the change caused in 
them by the filth. Some of them considered it to be a specific case intended to 
apply generally, and these are the majority. They maintained that the meaning 
of the tradition is that it is the mixing up of the filth itself that makes a 
permissible thing filthy, otherwise he (the Prophet) would not have elaborated 
upon the distinction for them as to whether the filth mixed up with it was in a 
solid or melted state, as things mix more readily when they are in a liquid 
state. It follows from this that it is necessary to distinguish between small and 


43 The author appears to be saying here that according to analogy the Aukm of permissibility cannot be 
based upon chemical conversions. For example, if blood changes into flesh and other constituents of the 
body, then the consumption of blood is prohibited and meat is not. 
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large amounts of filth. As they did not distinguish between them, it appears 
that they confined some of the implications to its apparent meaning and 
constructed analogies from some. It was for this reason that the Zahirites 
construed the entire tradition in its apparent meaning. 

The jurists also agreed about some of the things that are prohibited in 
themselves and they differed about others. The Muslim jurists agreed about 
two of these things: swine-flesh and blood. With respect to the swine, they 
agreed about its fat, meat, and skin. They disagreed about the utilizing of its 
bristles and the purification of its skin, whether tanned or untanned. This has 
preceded in the Book of Purification. With respect to blood, they agreed about 
the prohibition of blood that flows out from an animal subjected to dhakah, but 
they disagreed about blood that does not flow out. Likewise, they disagreed 
about the blood of a whale. Some of them held it to be filthy, while others did 
not. The disagreement about all this is found within Malik’s school and 
outside it. The reason for disagreement about blood that does not flow out 
derives from the conflict of the unqualified implication with the qualified. This 
is so as the words of the Exalted, “Forbidden unto you (for food) are carrion 
and blood ...”,*2* imply a prohibition of flowing as well as non-flowing 
blood, while the words of the Exalted, “Say: I find not in that which is 
revealed to me aught prohibited to an eater that he eat thereof, except it be 
carrion, or blood poured fourth .. DHS implies through the indirect 
indication of the text the prohibition of the flowing blood alone. Those 
who preferred the unqualified implication to the qualified stipulated the 
prohibition of flowing blood. Those who maintained that the unqualified 
meaning implies an additional kukm over the qualified, and that the conflict 
between the unqualified and qualified meanings is a category of the indirect 
implication of the text whereas the unqualified meaning has a general 
implication, the general implication being stronger than the indirect indication 
of the text, decided to give predominance to the unqualified meaning over the 
determined and said that small as well as large quantities of blood are 
prohibited. 

The condition of “flowing” stipulated in the proscription of blood relates to 
blood flowing from the animal subjected to dhakah, that is, the blood flowing 
out at the time of dhakah from an animal that is permissible for eating. The 
blood flowing out from an animal, while that animal is alive, is prohibited in 
small or large quantities, similarly, the blood that flows from an animal which 
is prohibited for eating, even when this animal is subjected to dhakah. Small as 
well as large quantities of it are prohibited, and there is no dispute about this. 
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With respect to their disagreement about the blood of a whale, the reason for 
disagreement is the conflict of a general implication with analogy. The general 
implication is in the words of the Exalted, “and blood .. 47° The analogy is 
based on the assumption that the hukm of blood follows the hukm of the dead 
animal, that is the blood of that whose carrion is prohibited is also prohibited, 
and if the animal is permissible its blood should-also be permissible. It was for 
this reason that Malik held that animal with no blood is not carrion. 

The Qadi (Ibn Rushd) said: We have discussed this issue in the Book of 
Purification. The jurists quote a tradition in this context that restricts the 
general implication of the prohibition of blood. This is the saying of the 
Prophet (God’s peace and blessings be upon him), “Two kinds’ of carrion are 
permitted for us as are two kinds of blood”. The authenticity of this 
tradition is probable (zanni), as it is does not exist in the well-known 
compilations of hadith. 

The things prohibited (perpetually and) in themselves, and which are 
disputed, are four in number. The first is the flesh of birds of prey and four- 
footed predatory animals. The second are domesticated animals with hoofs. 
The third is the flesh of animals the killing of which is prescribed in the 
Haram. The fourth is the flesh of anirnals for which thére is a natural aversion 
and which appear repulsive by nature. Abū Hamid has related: from al-Shafi‘T 
that he prohibited the flesh of animals whose killing? is prohibited, like the 
khuttaf (a type of swallow) and the bee. This makes it the fifth of the disputed 
species. 


17.1.1. Issue 1 


This deals with predatory quadrupeds. Ibn al-Qasim has related from Malik 
that they are disapproved (makrih). This is the opinion on which his disciples 
have relied'and it is the prominent opinion in their view. Malik has mentioned: 
something in a/-Muwatta, which indicates that they are prohibited. This is so 
as he said immediately after the tradition of Abu Hurayra from the Prophet 
(God’s peace and blessings be upon him), “Eating of all predators with fangs is 
prohibited. That is the position taken by us”. Al-Shafi‘i, Ashhab, the 
disciples of Malik, and Abii Hanifa upheld their prohibition, except that they 
disagreed about the species of the predators with Abū Hanifa saying that 
anything that eats meat is a predator, so that even the elephant, the hyena, and 
the gerbil are also included under predators, as are cats. Al-Shafi‘l said that 
the hyena and the fox may be eaten, and the predators are those that attack 
humans, like the lion, leopard, and the wolf. Both views are to be found in the 


26 Quran 5 : 3. 

27 The remaining text of the tradition is: “the fish and locust, and the liver and the spleen.” 

428 The text in the original mentions the word “eating”, that is, animals whose eating is prohibited; 
however, a comparison with the text two pages later reveals that this should be “killing”. 
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School. The majority of the jurists maintain that the monkey is not-to be eaten 
and not to be benefited from, and in al-Shafiff's view even the dog is 
prohibited and is not to be benefited from, as he concluded its filthiness in 
itself from: the filthiness of its saliva. 

The reason for their disagreement about the prohibition of the flesh of 
quadruped predators stems from-the conflict of the Book with traditions. This 
is so as the apparent meaning of the words of the Exalted, “Say: I find not in 
that which is revealed to me aught prohibited to an eater that he eat thereof, 
except it be carrion, or blood poured fourth . . » 429 implies that whatever is 
besides what is mentioned in the verse is permitted. The apparent meaning of 
the tradition of Abii Thalaba al-Khushant, who said, “The Messenger of 
Allah (God’s peace and blessings be upon him) proscribed the eating of all 
predators with fangs”, implies that the:predators are prohibited. This is how it 
has been recorded by al-Bukhari and Muslim. The version related by Malik in 
the same context on the authority of Abū Hurayra conflicts more obviously, 
and it states that the Messenger of Allah (God’s peace and blessings be upon 
him) said, “The eating of any predator with fangs is prohibited”. This is so as 
a reconciliation is possible between the first tradition and the verse by 
construing the proscription laid down in it to imply abomination. A 
reconciliation between the tradition of Abu Hurayra and the verse is not 
possible, unless it is assumed that it abrogates the verse, in accordance with the 
view of those who maintain that an addition amounts to abrogation and that 
the Quran may be abrogated by the sunna that is mutawatir. Those who 
reconciled the tradition of Abu Thalaba and-the verse construed the tradition 
about the flesh of predators to imply abomination. Those who maintained that 
the tradition of Abū Hurayra includes an addition over what is in the verse 
prohibited the flesh of predators. Those who maintained that the hyena and 
the fox are prohibited did so through the general implication of the term 
“predators”. Those who exempted from this the hostile decided on the basis of 
what is related by ‘Abd al-Rahman ibn ‘Ammar, who said, “I asked Jabir ibn 
‘Abd Allah about the hyena whether it is to be eaten. He said, ‘Yes’. I said, ‘Is 
it to be hunted?’ He said, ‘Yes’. I said, ‘And you have heard this from the 
Messenger of Allah (God’s peace and blessings be upon him)?’ He said, 
‘Yes’”. Though this tradition is related by ‘Abd al-Rahman alone he is a 
trustworthy narrator according to the leading traditionists. Further, they relied 
upon the tacit approval of the Prophet (God’s peace and blessings be upon 
him) when the hyena was eaten before him. 

With respect to the birds of prey, the majority of the jurists maintain that 
they are permitted because of the verse mentioned, but a group of jurists 
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prohibited them, because of what is related in the tradition of Ibn ‘Abbas, 
who said, “The Messenger of Allah (God’s peace and blessings be upon him) 
proscribed the eating of all predatory animals with fangs and all birds of prey 
with claws”. This tradition, however, has not been recorded by the two 
Shaykhs (al-Bukhari and Muslim), but it has been recorded by Abū Dawid. 


17.1.2. Issue 2 


This issue is about the domesticated animals with hoofs, I mean, horses, 
mules, and donkeys. The majority of the jurists agreed about the prohibition of 
eating the meat of the domesticated donkey, except what is related from Ibn 
‘Abbas and ‘Aisha, who used to consider it permissible. It is related from 
Malik that he used to consider it abominable, while a second narration from 
him is the same as that of the majority. Malik, Abū Hanifa, and a group of 
jurists maintained that eating horses is prohibited, while al-Shafi‘i, Abū 
Yusuf, Muhammad, and a group of jurists upheld its permissibility. The 
reason for their disagreement over the domesticated ass is the conflict of the 
mentioned verse with authentic traditions on the-topic from Jabir and others. 
He said, “The Messenger of Allah (God’s peace and blessings be upon him) 
proscribed on the Day of Khaybar the meat of the domesticated ass and 
permitted’ the meat of horses”. Those who reconciled the verse and this 
tradition construed it to imply abomination. ‘Those who maintained that it is a 
case of abrogation upheld the prohibition of the donkey, or they maintained 
that it is an additional hukm without invoking abrogation. Those who did not 
uphold the prohibition argued on the basis of what is related from Abu Ishaq 
al-Shaybani from Ibn Abr Awfa, who said, “We came across an ass when we 
were with the Messenger of Allah (God’s peace and blessings be upon him) on 
the day of Khaybar and cooked it. The crier sent by the Messenger of Allah 
(God’s peace and blessings be upon him) announced that the pots should be 
turned over with what is in them”. Ibn Ishaq has said, “I mentioned this to 
Sa‘id ibn Jubayr and he said that this proscription was laid down as it eats 
filth”. 

Their disagreement about mules is based upon the conflict of the indirect 
implication in the words of the Exalted, “And -horses and mules and asses 
(hath He created) that ye may ride them, and for ornament”, read) along 
with the words of the Exalted in the case of cattle, “Allah it is Who hath 
appointed for you cattle, that ye may ride on some, and eat of some”,*?! with 
the verse comprehensively detailing the prohibited things, because the indirect 
meaning of the communication indicates that the permissibility in the case of 
mules is for riding, as well as the analogy for mules drawn from donkeys. The 
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reason for their disagreement about horses arises from the conflict of the 
indirect implication of this verse with the tradition of Jabir, and the conflict of 
the analogy for the horse drawn from the mule as well as the donkey with it; 
however, the permissibility of horseflesh is explicit in Jabir’s tradition, and it is 
not imperative to oppose it with analogy or the indirect implication of the 
communication. 


17.1.3. Issue 3 


This issue is about their disagreement over animals whose killing is prescribed 
within the Haram, and these are five that have been expressly mentioned (in 
the texts): the raven, the kite, the scorpion, the mouse, and the ferocious dog. 
A group of jurists understood from-the command to kill them, along with the 
proscription of killing animals that are permitted for eating, that the 
underlying cause (S//az) for this is that these five creatures are prohibited for 
eating. This is al-Shafi'l’s opinion. Another group of jurists understood from 
this the reason to be the of hostility (found in these creatures) and’ not 
prohibition, This is the opinion of Malik and Abū Hanifa and of the majority 
of their disciples. 

With respect to the fourth species that is repulsive for humans, like insects, 
frogs, lobsters, turtles, and other similar creatures, al-Shafi‘t considered them 
prohibited while others permitted them. Some of them merely considered 
them abominable. The reason for their disagreement is their dispute over the 
term khab@ith (foul, gross) in the words of the Exalted, “He will make lawful 
for them all good things and prohibit for them only the foul”.*? Those who 
maintained that these are the things prohibited by the text of the law did not 
prohibit those that are repulsive for humans, as long as there was no explicit 
text forbidding them. Those who maintained the foul things are those that are 
found repulsive by humans said that these are prohibited. 

What Abū Hamid has felated from al-Shafi‘l about his prohibiting the flesh 
of animals whose killing is proscribed is conjecture, for I do not know where 
the traditions about this occur. Perhaps, they are in books other than those that 
are well-known to us. 

The jurists agreed unanimously about the permissibility of eating animals of 
the sea,-as long as their names do not coincide with the names of land animals 
that are prohibited. Malik said that there is no harm in eating all the animals of 
the sea, except that he considered the porpoise (khinzir al-m@)*3 
abominable, and said: you call it khinzir. This was also the opinion of Ibn Abi 


432 Quran 7 : 157. 

433 "This is the name given to the porpoise which, according to the dictionary, is a name for a number of 
gregarious toothed whales. Porcus in Latin is pig, while piscis is fish. Together they form porpoise, which is 
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Layla, al-Awza%, Mujahid, and the majority of the jurists, except that they 
stipulated dhakah in things other than fish, and this has already been 
mentioned. Al-Layth ibn Sad said that the insdn al-ma (manatee)'* and 
the porpoise are not to be eaten under any circumstances. 

The reason for their disagreement is whether the terms “human beings” and 
“swine” include these things in the literal meaning or whether this is the 
technical application in the law. On the basis of this, the discussion must turn 
to every animal of the sea that has a counterpart in name in.the language or in 
the technical application among the animals prohibited upon land, like the dog, 
according to those who consider it prohibited. The examination of this issue 
refers to two factors. The first is whether these names are literal. The second is 
whether an equivocal term has a general application. For example, insan al- 
m@ and the swine of the water (porpoise) are referred to in the terms “swine 
on land” and “insaén”. Those who accepted that these terms are literal, and who 
held that the equivocal terms have a general application, were bound to uphold 
their prohibition. Malik, therefore, reserved his view and said: you call it 
khinzir. 

This is the position about animals prohibited for eating and those permitted. 

All vegetation that provides nutrition is permitted, except for khamr (wine) 
and all other intoxicating beverages derived from juices that ferment and from 
honey itself. 

With respect to khamr, they agreed about its prohibition in small or large 
quantities, I mean, that which is derived from grape juice. In- the case of the 
other intoxicating beverages, they disagreed about a small quantity that does 
not intoxicate. They agreed that the amount which intoxicates is ‘prohibited. 
The majority of the jurists of Hijaz, as well the majority of the traditionists, 
maintained that small-and large quantities of intoxicating liquor are prohibited. 
The Iragis, Ibrahim al-Nakha‘%t from the Tabi‘iin, Sufyan al-Thawri, Ibn 
Abi Layla, Shurayk, Ibn Shubrama, Abū Hanifa, and all the remaining jurists 
of Kūfa, as well as the majority of the jurists of Basra maintained that what is 
prohibited in all the remaining beverages (that is, besides wine derived from 
grape juice) is intoxication itself and not the substance (of the beverages). 

The reason for their disagreement springs from the conflict of traditions and 
analogies on the issue. The jurists of Hijaz have two methods for establishing 
their opinion. The first is through-the traditions faid down on the issue, The 
second is by designating all the intoxicating beverages, in their totality, by the 
name khamr. One of the best known traditions that the jurists of Hijāz used as 
evidence is what is related by Malik from Ibn Shihab from Abū Salama ibn 


434 Manatee is probably what is intended here. The dictionary defines insdn al-md as a sea-animal with 
a tail. The description fits manatee, which is also known as a sea-cow. 
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‘Abd al-Rahman from ‘Aisha that she said, “The Messenger of Allah 
(God’s peace and blessings be upon him) was asked about dita‘ (wine from 
honey and dates) and nabidh from honey (mead) and he said, ‘Any drink that 
intoxicates is prohibited’”. It is recorded by al-Bukhari. Yahya ibn Ma‘in said 
that this is the most authentic tradition related from the Prophet (God’s peace 
and blessings be upon him) about an intoxicant. There is also the tradition 
recorded by Muslim from: Ibn “Umar that the Prophet (God’s peace and 
blessings be upon him) said, “Each intoxicant is khamr, and each khamr is 
prohibited”. These two are authentic (sahih). The first one is agreed upon by 
all, while the second is declared authentic by Muslim alone. Al-Tirmidhi, Aba 
Dawiid, and al-Nas@i have recorded from Jabir ibn ‘Abd Allah: from the 
Messenger of Allah (God’s peace and blessings be upon him) that he said, “(If) 
something intoxicates in a large quantity its small quantity is prohibited”. This 
is explicit on the point at issue. 

The second argument is that all (intoxicating) beverages are called khamr. 
For this they have two methods. The first is from the aspect of establishing 
names by way of derivation. The second is by way of transmission. They said, 
from the aspect of derivation, that it is known to the experts of language that 
khamr has been called khamr because it clouds (veils) the intellect, therefore, it 
follows that the term khamr be applied to everything that befuddles the 
intellect. There is a disagreement among the experts on usül al-fiqh over this 
method of establishing names, and it is not acceptable to the Khurasanians. 
The second method is by way of transmission. They maintained that even if it 
is not conceded to us that intoxicating beverages are designated in the language 
by the term khamr, yet they are called khamr in the legal sense. They argued 
for this on the basis of the tradition of Ibn ‘Umar that has preceded and 
by what is related by Abū Hurayra that the Messenger of Allah (God’s peace 
and blessings be upon him) said, “Khamr is from these two trees: the 
date-palm and the grapevine”. Further, on what is related from Ibn 
Umar that the Messenger of Allah (God’s peace and blessings be upon him) 
said, “Khamr is from grapes. khamr is from honey, khamr is from raisins, 
khamr is from wheat, and I forbid you from using all intoxicants”. These are 
the arguments of the jurists of Hijaz for the prohibition of all intoxicating 
beverages. 

The Kūfians relied for their opinion upon the apparent meaning of the 
words of the Exalted, “And of the fruits of the date-palmn, and grapes, whence 
ye derive strong drink, sakar, and good nourishmént”,* and’ on traditions 
that they related on the issue, as well as upon giyds ma‘nawi (primary form of 
analogy). 
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With respect to their arguments on the basis of the verse, they said that sakar 
is an intoxicant and if it had been prohibited in its substance Allah would not 
have designated it as “good nourishment.” Among traditions that they relied 
upon in this topic, the best known, in their viéw, is the tradition of Abu ‘Awn al- 
Thagafi from ‘Abd Allah ibn Shaddad from Ibn ‘Abbas from the Prophet (God’s 
peace and blessings be upon him), who said, “Khamr is prohibited for its 
substance”, and intoxication in things besides it. They said that this is explicit and 
is not susceptible to interpretation. The jurists of Hijaz considered it weak as some 
of its narrators related the words: “intoxicant from other things”. Further, there is 
the tradition of Shurayk from Sammak ibn Harb with its isndd from Abu Burda 
ibn Niyar, who said, “I used to forbid you from drinking beverages in certain 
containers, so drink what you like but do not get intoxicated”. It is recorded by 
Al-Tahawi. It is related from Ibn Mas‘td that he said: “I witnessed the 
prohibition of nabidh (mead) as you witnessed it, thereafter, I witnessed its 
permissibility. I remembered and you forgot”. They related from Abu Misa 
that he said, “The Messenger of Allah (God’s peace and blessings be upon him) 
sent me as well as Mu@dh to Yemen. We said, ‘O Messenger of Allah, there are 
two beverages there that they make from wheat and barley. One of them is called 
mizr and the other is called. bita‘. Which one should we drink’. He said, 
‘Drink (both) but do not get intoxicated’”. This is also recorded by al-Tahawi. 
There are other traditions also that they narrated on the subject. 

In their argument by way of reasoning they said that the Quran has 
explicitly laid down that the Gia (underlying cause) of prohibition of khamr is 
that it prevents the remembrance of Allah and breeds enmity and hatred, as 
the Exalted has said, “Satan seeketh only to cast among you enmity and hatred 
by means of strong drink (khamr) and games of chance, and to turn you from 
remembrance of Allah and from (His) worship”. This SHa (they said) is found 
in a certain quantity of the intoxicating liquor not in what is less than that; it 
follows therefore that this quantity be prohibited, except on what a consensus 
has taken place regarding small as well as large quantities of khamr. They said 
that this kind. of analogy is linked with the text, and it is one in which the 
underlying cause is indicated by the law. 

The later analysts said that the argument of the jurists of Hijaz is stronger 
with respect to transmission, while the arguments of the Iraqis by way of 
analogy are better. If this is as they say, then, their disagreement refers back to 
their dispute about giving predominance to traditions over analogy, or to 
analogy over tradition, when they conflict. It,is an issue that is disputed, but 
the truth is that if the tradition is explicit and authentic, then, it must be 


86 Mizr is Abyssinian beer made of millet, barley, or grain. Bitat is an intoxicating drink made from 
honey and dates. 
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granted predominance over analogy; however, if the apparent meaning is 
subject to interpretation, the analysis vacillates between reconciling the two 
through the interpretation of the text and between granting predominance to 
the apparent meaning over the implications of analogy. This varies with the 
strength of the words used in the apparent text as well as on the strength of 
the analogy that confronts it, and the distinction between them cannot be 
grasped except through mental skill (taste), just as (the distinction between) 
balanced and unbalanced speech (or poetry) is grasped. Perhaps, both kinds of 
skills are equal and because of that there is extensive disagreement over this 
category, so much so that some have said: each mujtahid is correct. 

The Qadi (Ibn Rushd) said: As it appears to me, Allah knows. best, although 
the saying of the Prophet (God’s peace and blessings be upon him), “Each 
‘intoxicant is prohibited”, can probably be interpreted as meaning the hukm of a 
certain quantity of the intoxicant and not its category, it is more likely to mean 
the prohibition of the category rather than the quantity, because of the conflict 
of analogy with this as has been construed by the Kiifians. It is not unlikely 
that the Lawgiver prohibit a small amount of the intoxicant for the purpose of 
plugging of the channels (to an agreed unlawful end) and by way of emphasis, 
even though the harm appears to occur when excessive amounts (of the 
intoxicant) are taken. Moreover, it is established from the state of the law, by 
consensus, that the Lawgiver has considered the category in the prohibition of 
khamr and not the requisite quantity. It follows that whenever the underlying 
cause of khamr is found it (the intoxicant) should be linked with khamr. And 
those who believe in the existence of a distinction should come up with an 
evidence for this. This is the case when they do not ‘concede to us the 
authenticity of the saying of the. Prophet (God’s peace and blessings be upon 
him), “(If) something intoxicates in a large quantity its small quantity is 
prohibited.” If they concede it, they will not find any way of avoiding our 
conclusion, as it is explicit on the point of dispute, and (besides this) it is not 
proper to oppose explicit texts with analogies. Further, the law has 
communicated that in khamr there is harm as well as benefit. The Exalted has 
said, “They question thee regarding strong drink (khamr) and games of chance. 
Say: In both there is great sin, and (some) utility for men”.*”” If the aim of 
analogy is to reconcile the negation of the harm and the existence of the 
benefit, it would prohibit larger quantities and permit smaller quantities, but 
when the law has given predominance to the Aukm of the harmful in the case 
of khamr and has prohibited small as well as large quantities of it, it is 
necessary that it be the same for everything in which the underlying cause of 
prohibition is found, unless there is established in it a legal distinction. 
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They agreed that the making of beverages is permitted, as long as the 
intensity of fermentation related to £hamr does not exist in them, because of 
the saying of the Prophet (God’s peace and blessings be upon him), “Make 
(fermented) beverages, but each intoxicant is prohibited”, and also because of 
what is established from the Prophet (God’s peace and blessings be upon him) 
“that he used to make nabidh (fermented beverage), but he used to spill it on 
the second or third day”. They disagreed about this on two issues. The first is 
about utensils in which fermentation is undertaken. The second is about 
fermentation of two things together like fresh and ripe dates, and. dried dates 
and raisins. 


17.1.4. Issue 1: Fermented beverages 


They agreed unanimously about the fermentation of drinks in water-skins, but 
they differed about fermentation in other containers besides this. Ibn al-Qisim 
has related from Malik that he used to disapprove fermentation in gourds and 
vessels smeared with pitch, but he did not disapprove of it in things besides 
these. Al-Thawri disapproved fermentation in gourds, green jars, hollow 
stumps, and vessels smeared with pitch. Abū Hanifa and his disciples said that 
there is no harm in fermenting drinks in all (kinds of) vessels and utensils. 

The reason for their disagreement derives from the conflict of traditions in 
the topic. This is so as a proscription is related. on the authority of Ibn ‘Abbas 
in four things that were disapproved by :al-Thawri. It is an authentic tradition. 
It is related by Malik from Ibn Umar in al-Muwatt@ “that the Prophet 
(God’s peace and blessings be upon him) proscribed the fermentation of drinks 
in a gourd or a vessel smeared with pitch”. It is laid down in the tradition of 
Jabir from the Prophet (God’s peace and blessings be upon him) on the 
authority of Shurayk from Sammak that he said, “I used. to forbid you from 
fermenting drinks in a gourd, green jars, hollow stumps, and a jug smeared 
with pitch. Ferment the drinks, but an intoxicant is not permitted”. The 
tradition of Abū Sa‘id al-Khudri, which is related by Malik in a/-Muwatta’, 
is that the Prophet (God’s peace and blessings be upon him) said, “I used to 
forbid you from fermenting drinks. Ferment them and each intoxicant is 
prohibited”. 

Those who maintained that the earlier proscription, which was abrogated, 
was a proscription about fermentation in ‘these utensils, as another proscription 
besides this is not known, said that fermentation is permitted in all utensils. 
Those who maintained that the earlier proscription, which was abrogated, was 
an absolute proscription of fermentation said that the proscription of 
fermenting in these utensils persists. ‘Those who relied on the tradition of Ibn 
Umar upheld the proscription for the two utensils mentioned in it. Those 
who relied upon the tradition of Ibn ‘Abbas upheld the proscription for four 
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utensils, as it includes an additional Aukm, and because the conflict between 
this tradition and the tradition of Ibn “Umar belongs to the category of the 
indirect indication of the text. In the book of Muslim the proscription is about 
fermentation in a green jar, and it says.that he made an exemption for them in 
using it if it was not smeared with pitch. 


17.1.5. Issue 2: Fermented beverages 


This issue is about the fermentation of two mixed constituents. The majority 
of the jurists maintained the prohibition: of mixed constituents of things that 
are amenable to fermentation. A group of jurists said that (such) fermentation 
is abominable. Another group of jurists said that it is permitted. One group 
said, as far as I know at the moment, that a mixture of two constituents is 
prohibited even if they are not those that are amenable to fermentation. 

The reason for their disagreement stems from their ambivalence as to 
whether the.proscription laid down. in this indicates disapproval or prohibition. 
If we maintain that it indicates prohibition, then, does it indicate the invalidity 
of the object of the act proscribed? This is so as it is established from the 
Prophet (God’s peace and blessings be upon him) “that he proscribed the 
mixing of dried dates and raisins, of blossoms and ripe dates, and of unripe 
dates and raisins.” In some versions the Prophet (God’s peace and blessings be 
upon him) said, “Do not ferment blossoms and raisins together, or dates and 
raisins together, and ferment each separately”. On the basis of this, three 
opinions are derived: an opinion prohibiting it, an opinion upholding 
permissibility along with the accompanying sin (inherent) in fermenting, and 
an opinion upholding abomination. 

Those who maintained that it is permissible probably relied upon the 
general implication. of the tradition about fermentation in the tradition of Abū 
Sa‘ld al-Khudri. Those who prohibited all mixing of constituents either 
adopted the prohibiting underlying cause, which is mixing itself and not what 
results from the intensity of the fermented drink, or they adopted the general 
implication of the tradition in which he proscribed the mixing of constituents. 

The jurists agreed that if the khamr turns into -vinegar (of itself) its 
consumption is permitted. But they had three opinions about what would be 
the case when its conversion into vinegar is initiated by human intervention: 
prohibition, abomination, permissibility. The reason for their disagreement 
stems from the conflict of analogy with a‘tradition, as well as their dispute over 
the meaning of the tradition. This is so as Abū Dawiid has recorded a tradition 
from Anas ibn Malik “that Abū Talha asked the Prophet (God’s peace and 
blessings be.upon him).about orphans who had inherited wine. He said, ‘Spill 
it’. He asked, ‘Should I not turn it into vinegar?’ He replied, ‘No’”. Those 
who understood the prohibition to be a -plugging of the channels (to an 
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unlawful end) construed it to mean abomination. Those who interpreted the 
proscription as having no underlying cause upheld prohibition. From this it 
can be derived that there is no prohibition even according to the opinion of 
those who believe that a proscription renders unlawful the object of the 
proscribed act. With respect to the conflicting analogy in the case of the 
prohibition of turning it into vinegar, it is known from the law by necessity 
that the different akkam are for different substances, and the substance of 
khamr is different from the substance of vinegar, and vinegar, by consensus, is 
permitted. Thus, when the substance of khamr is converted into the substance 
vinegar it is necessary that it be permitted, whatever the manner in which it 
was converted. 


17.2. Chapter 2 The Use of Prohibited Things under Duress 


The source for this topic are the words of the Exalted, “He hath explained 
unto you that which is forbidden unto you, unless you are compelled 
thereto”. The study of the topic relates to the legalizing cause, about the 
category of a thing made lawful, and its quantity. 

The cause is the necessity of eating, that is, when nothing permissible is 
found that may be eaten, and there is no dispute about this. The second is the 
seeking of a cure, and this is disputed. Those who permitted it argued on the 
basis of the permission granted by the Prophet (God’s peace and blessings be 
upon him) to ‘Abd al-Rahman ibn ‘Awf to wear silk because of a (skin) rash 
that he had. Those who prohibited it did so on the basis of the saying of the 
Prophet (God’s peace and blessings be upon him), “Allah has not placed thé 
cure for my umma in things that he has prohibited for it”. 

The category of things made lawful (due to necessity) includes every thing 
prohibited, like carrion and others. The disagreement is about khamr when it is 
used for medicinal purposes but not about its use as food (under duress); 
therefore, they permitted a thirsty person (dying of thirst) to drink it if that 
can quench his thirst, and the person who is burned by the sun to do away 
with the burns. 5 

With respect to the quantity that may be eaten under duress from carrion 
and other things, Malik said that the limit for this is to stay hunger and to 
make provisions until other food is found. Al-Shafi‘t and Abū Hanifa said 
that he is not eat more than what is enough to sustain life, and this was also 
upheld by some of Malik’s disciples. The reason for disagreement is whether 
the thing permitted to a person in a state of duress is the whole quantity 
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(available) or what will sustain life. It is apparently the whole of it because of 
the words of the Exalted, “But he who is driven by necessity, neither craving 
nor transgressing”.*? 

Malik and al-Shafi‘t agreed that it is not permitted for a person under 
duress to eat carrion if he has undertaken his journey in disobedience, because 
of the words of the Exalted, “Neither rebellious nor transgressing”.” Other 


jurists upheld its permissibility. 


4 Quean 2 : 173. 
#0 Quran 2 : 173. Pickthal!’s translation changed slightly to convey the literal meaning intended in the 


discussion. 


